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PREFACE. 

This  book  aims  to  place  most  of  the  New  Jersey  cases  on  Real 
Property  Mortgages  within  quick,  easy  and  certain  reach  of  its 
consulter. 

It  is  alphabetically  arranged,  yet  several  chapters  contain  the 
special  application  of  other  topics  to  its  subject-matter.  The 
Index,  however,  undertakes  to  summarize  all  of  such  references. 

The  various  subdivisions  at  the  head  of  each  chapter  give  a 
bird's-eye  view  of  what  follows  in  the  chapter. 

Severe  condensation  characterizes  the  work  and  invites  the 
reading  of  the  entire  chapter  to  one  who  expects  to  view  its  full 
contents. 

The  work  tries  to  let  the  Cases  disclose  their  own  heart,  in  their 
own  words. 

Following  many  cases,  the  expression,  "and  cases  cited,"  in- 
vites attention  to  the  view  that  later  courts  have  taken  of  prior 
decisions;  and  one  consulting  the  case  itself  may  find  himself 
well  paid  for  so  doing. 

May  the  legal  profession  find  this  book  even  more  helpful  than 

its  writer  has  good  reason  to  believe  it  found  his  book  on  the 

Law  of  Married  Women  in  New  Jersey. 

R.  K. 
Plainfield,  N.  J.,  February  26,  1917, 
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REAL  PROPERTY 
MORTGAGES  in  NEW  JERSEY 


CHAPTER  I. 


AFTER-ACQUIRED   PROPERTY. 

1.  After- Acquired  Property,  How  far  Grasped  by  the  Mortgage? 
la.  Title  of  Purchaser  from  Mortgagor,  with  Record  Notice. 

2.  Ripa. 

1.  After-Acqnired  Property  Orasped  by  the  Mortg^e.  ''In 
Hannon  v.  Christopher,  34  N.  J.  Eq.  (7  Stew.)  459,  an 
after-acquired  interest  was  held  to  pass  by  estoppel  as  the  result 
of  a  conveyance  by  deed  of  bargain  and  sale  without  covenants, 
because  it  was  found  to  be  the  intention  of  the  parties  to  convey 
it,  and  it  was  held  that  whenever  it  clearly  appears  that  such  was 
tlie  intention  of  the  parties  it  is  the  duty  of  the  court  to  adjudge  an 
estoppel.  This  case  is  an  authority  for  the  view  I  take  with  ref- 
erence to  the  mortgage  under  discussion,  because,  in  the  case  at 
bar,  it  not  only  does  [  ?]  appear  to  have  been  the  intention  of  the 
parties  that  the  after-acquired  interest  in  the  lands  should  pass, 
but,  on  the  contrary,  to  my  mind,  it  clearly  appears  that  such  was 
not  the  intention,  and,  therefore,  no  estoppel  can  be  worked." 
Shreve  v.  Harvey,  74  E.  342  (Chan.  1908).  In  Smith  v.  DeRussy, 
29  E.  407  (Chan.  1-878).  Syllabus.  "A  sale  of 'lands  on  fore- 
closure conveys  only  the  estate  of  which  the  mortgagor  was  seized 
at  the  time  the  mortgage  was  given ;  and  if  such  mortgage  con- 
tains no  covenants  of  warranty,  the  lien  of  a  second  mortgage, 
made  after  the  mortgagor  had  acquired  a  fee-simple,  is  not  af- 
fected by  way  of  estoppel  by  the  fact  that  the  second  mortgagee 
was,  as  such,  made  a  party  to  the  foreclosure  of  the  first  mort- 
gage"; In  Decker  v.  Caskey,  3  E.  449  (Chan.  1836),  "If  a  mort- 
gage be  made  of  an  estate  to  which  the  mortgagor  has  not  a  good 
title,  and  then  he  who  has  the  real  title  conveys  to  the  mortgagor 
or  his  representatives  with  a  good  title,  the  mortgagee  will  be 
entitled  in  equity  to  the  benefit  of  it."  In  Brundred  v.  Walker, 
12  E.  140  (Chan.  1858).  Syllabus.  "Where  a  deed  of  convey- 
ance contains  full  covenants  as  to  title  and  against  encumbrances, 
and  a  mortgage  on  the  premises  exists  at  the  time,  under  which 
a  foreclosure  and  sale  takes  place,  and  the  grantor  becomes  the 
purchaser,  the  title  thus  acquired  will  enure  to  the  benefit  of  the 


2  AFTER-ACQUIRED  PROPERTY. 

grantee'';  In  Northrup  v.  Ackerman,  92  Atl.  911  (Chan.  1915), 
and  cases  cited.  Syllabus."  "A  title  acquired  by  one  after  mort- 
gaging and  covenanting  as  owner  .in  fee,  inures  to  the  benefit  of 
the  mortgagee  [by  way  of  estoppel].  The  after-acquired  title 
of  a  mortgagor  inures  to  the  benefit  of  the  mortgagee,  not  only 
against  the  mortgagor,  but  as  well  against  one  who,  with  knowl- 
edge of  the  facts,  takes  a  warranty  deed  free  from  incumbrances 
from  the  mortgagor."  Consult  last  case.  In  Monmouth  County 
Electric  Co.  v.  Central  R.  R.  Co.  of  New  Jersey  et  al.,  54  Atl. 
140  (Chan.  1903)  and  cases  cited.  Syllabus.  ** Where  a  corpo- 
ration, after  giving  a  mortgage  covering  existing  and  after- 
acquired  property,  which  was  duly  recorded,  placed  poles  and 
wires  belonging  to  it  on  the  land  of  another  by  agreement  with 
him,  the  mortgage  was  a  lien  prior  to  any  claim  of  the  land- 
owner"; In  Electric  Co.  v.  McKenna,  68  E.  160  (Chan.  1904), 
Last  case  applied,  where  mortgagor,  "subsequent  to  execution  of 
the  mortgage,  relying  upon  a  parol  contract  for  conveyance  of 
land,  clear  in  all  its  parts,  moved  and  established  a  house  on  said 
land;  in  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29  E.  317  (Err 
and  App.  1878),  "Where  a  mortgage  attaches  to  after-acquired 
property,  and  additions  are  made  to  the  premises,  after  the  title 
becomes  vested  in  the  mortgagor,  by  the  erection  of  buildings,  or 
the  construction  of  embankments,  or  the  laying  of  rails  for  a  track, 
such  additions  become  part  of  the  mortgaged  premises,  as  they  are 
made  on  the  maxim  quicquid  plantatur  solo,  solo  cedit,  and  inure 
to  the  benefit  of  the  mortgagee.  But  where  the  after-acquired 
property  comes  into  the  hands  of  the  mortgagor,  subject  to  the 
encumbrances  or  liable  to  liens,  the  mortgage  attaches  to  the 
property  in  the  condition  in  which  it  comes  to  the  mortgagor's 
possession,  subject  to  such  liens  and  encumbrances  as  are  then 
on  it." 

In  Knickerbocker  Trust  Co.  v.  Carteret  Steel  Co.,  79  E.  505 
(Chan.  191 1 ),  Conflict  between  vendor's  lien  and  the  lien  of  the 
mortgage,  arising  simultaneously  and  out  of  the  same  transaction : 
and  collection  and  discussion  of  New  Jersey  cases  sustaining 
Williamson  v.  N.  J.  Southern  R.  R.  Co.,  supra.  At  p.  508:  "It 
was  argued  on  behalf  of  the  complainant  that  inasmuch  as  the 
vendor's  lien  was  a  lien  only  in  contemplation  of  equity,  and  that 
the  lien  of  the  mortgage  was  a  legal  lien,  the  latter  took  prece- 
dence of  the  former  upon  well-known  principles  and  maxims  of 
equity. A  provision  in  a  mortgage  that  it  shall  cover  after- 
acquired  property  is  a  provision  which  can  be  only  contemplated 

in  equity The   conflict,  therefore, is   not  between  a 

legal  title  and  an  equitable  title,  but  between  two  equities,  and  the 
equity  of  the  vendor  being  prior  in  the  order  of  events,  must  take 
precedence  over  the  Hen  of  the  mortgage."  Consult,  Coe  v.  Dela., 
Lack,  and  West.  R.  R.  Co.,  34  E.  275  (Err.  and  App.  1881).  In 
Daly  V.  New  York  and  Greenwood  Lake  Railroad  Co.,  55  E.  595 
(Chan.  1897),  afiirmed,  57  E.  347   (Err.  and  App.  1898),  The 
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controversy  was  between  an  unrecorded  purchase-money  mort- 
gage and  a  previously  executed  railroad  mortgage  which  pur- 
ported to  cover  after-acquired  property.  At  p.  603:  "It  is  fa- 
miliar learning,  found  in  all  the  cases,  that  a  mortgage  upon  after- 
acquired  property  cannot  rise  higher  than  a  contract  to  convey 
the  title  to  that  property  when  acquired,  and  a  suit  for  its  en- 
forcement is,  in  affect,  a  suit  for  the  specific  performance  of  a  con- 
tract." 

Mortgages  had  priority ;  In  Baker  v.  Guarantee  Trust  &  Safe 
Deposit  Co.,  31  Atl.  191  (Chan.  1895),  "The  legislature  has  not 
forbidden  the  giving  of  a  mortgage  upon  a  railroad  not  yet  built, 
— upon  property  not  yet  acquired.  On  the  contrary,  I  think  the 
language  of  the  section  in  question  (Com.  St.  p.  4221,  section  6) 
plainly  contemplates  such  action.  Nor  do  I  think  there  is  anything 
in  the  policy  of  the  law  which  forbids  it." 

la.  Title  of  Fnrchaser  from  Mortgagor,  with  Record  Notice. 
Syllabus.  "Where  recorded  mortgages  provided  that  property 
thereafter  acquired  by  the  mortgagor  should  be  subject  to  the  lien 
thereof,  and  the  mortgagor  thereafter  acquired  two  tracts  of  land 
and  conveyed  parts  of  them,  the  record  of  the  mortgage  and  of 
the  conveyances  to  the  mortgagor  was  notice  of  the  mortgage 
provisions  as  to  after-acquired  property,  so  that  the  purchaser's 
legal  title  was  inferior  to  the  rights  of  the  mortgagee."  Common- 
wealth Title  Ins.  &  Trust  Co.  v.  New  Jersey  Lime  Co.,  99  Atl.  723. 
(Err.  &  App.  1916). 

2.  Bipa.  "At  the  time  the  mortgage  was  given  the  mortgagor 
was  a  riparian  owner,  and,  as  such,  he  had  the  right  of  preemption 
and  reclamation  to  the  lands  under  water  in  front  of  his  lands, 
bordering  thereon.  These  rights  he  conveyed  to  the  mortgagor 
as  security  for  his  mortgage  debt,  who  thereby  became  entitled  to 
an  equitable  estate  or  interest  therein.  The  defendant,  the  Point 
Breeze  Ferry  and  Improvement  Company,  [grantee  of  mort- 
gagor], took  the  two  feet  strip  above  high-water  mark,  or  the 
ripa,  subject  to  the  mortgage,  and  the  right  of  preemption  and 
reclamation  of  the  land  under  water,  also  subject  to  the  equitable 
interest  of  the  mortgagee.  Boon  v.  Kent,  15  Stew.  Eq.  131. 
But  as  those  rights  were  imperfect  and  could  only  be  made  valua- 
ble and  available  to  the  mortgagor  at  the  time  the  mortgage  was 
given  by  purchase  of  a  lease  or  conveyance  from  the  state,  and 
reclamation  of  the  land  under  water,  the  company  which  made 
such  purchase  and  improvement  has  the  higher  title  and  superior 
right  to  be  first  paid  Ae  price  of  such  purchase  and  the  value  of 
the  improvement."  Point  Breeze  Ferry  and  Imp.  Co.  v.  Bragaw, 
47  E.  301  (Err.  and  App.  1890). 


CHAPTER  II. 

AGENCY. 

(See  Estoppel.) 

3.    Agency. 

3.  "The  mortgagee,  was. .'...  .when  it  was  resolved  by  the 
board  to  give  the  mortgage,  the  acknowledged  financial  agent 

of  the  company The  company  were,  at  this  time,  in  need  of 

money  to  discharge  claims  pressing  for  payment,  and  to  put  the 
works  in  operation.  He  was  authorized  by  the  board,  as  its  agent, 
to  negotiate  the  mortgage.  It  was  placed  in  his  hands  for  the 
purpose.  The  board  of  managers  held  him  out  to  the  world  as  the 
bona  Me  holder  of  it,  with  all  the  presumptions  the  law  would 
raise,  from  the  possession  of  it  by  him,  that  it  was  given  for  a 
valuable  consideration.  If,  under  these  circumstances,  and  clothed 
with  this  authority,  he  negotiated  the  mortgage  as  his  own  prop- 
erty, given  for  a  valuable  consideration,  he  did  no  more  than  he 
was  authorized  to  do  by  the  managers.  He  was  simply  carrying 
out  their  intentions,  as  expressed  in  their  recorded  resolutions, 

copies  of  which  were  furnished  him  for  the  purpose Even 

if  he  did  commit  a  fraud  upon  the  company the  company 

is  nevertheless  bound  for  the  payment  of  it,  unless  the  complainant 
took  the  assignment  with  notice  of  the  fraud.  The  company  must 
abide  the  consequences  of  the  fraudulent  conduct  of  its  own 
agent."  Van  Hook  v.  Somerville  Manufacturing  Company,  5  E. 
636  (Err.  and  App.  1847). 

In  Steadman  v.  Foster,  83  E.  643  (Err.  and  App.  1914),  and 
cases  cited  "The  practice  of  permitting  attorneys-at-law  to  receive 
and  give  acquittances  for  interest  payments  is  coifimon;  but  the 
habitual  payment  of  interest  to  an  attorney-at-law  who  in  turn 
remits  it  to  the  mortgagee,  does  not  establish  his  authority  to  re- 
ceive the  principal  or  any  part  thereof,  especially  when  he  has  not 

the  custody  of  the  papers Nor  does  it  amount  to  a  holding 

out  of  the  attorney  as  agent  so  as  to  create  any  estoppel  against 
the  mortgagee."  In  LeithoflF  et  al.  v.  Dennis  et  al.,  98  Atl.  242 
(Chan.  1916),  an  attorney  who  collects  interest  on  mortgages,  is 
not  authorized  to  sell  same. 


CHAPTER  III. 

ALTERATION. 


4.    Alteration. 


4.  ''The  Alteration  is  Apparent.  The  principle  of  law  admits 
of  no  dispute,  that  when  a  deed  has  been  altered  in  an  immaterial 
part,  by  the  person  to  whom  it  belongs,  after  delivery,  it  will  be 
avoided,  and  if  it  be  altered  in  a  material  part,  even  by  a  stranger, 
the  same  result  will  follow.  The  alteration  must  be  after  the  de- 
livery: /  Shep,  Touch,  69,  Where  there  is  no  memorandum  or 
note  made  of  the  alteration,  the  time  when  it  was  made  is  a  ques- 
tion of  fact:  Den  v.  Wright,  2  Hals,  175.  The  true  inquiry  in 
this  case  is,  whether.the  erasure  or  alteration  was  made  before  or 
after  the  execution  of  the  bond."  AdmVs  of  White  v.  Williams 
et  al.,  3  E.  385  (Chan.  1836).  Jones  v.  Crowley,  57  L.  223  (Sup. 
Ct.  1894),  not  a  mortgage  case.     In  Putnam  v.  Clark,  33  E.  341, 

338  (Err.  and  App.  1880)."     The  bill  in  this  suit  is  filed to 

secure  the  cancellation  of  a  certain  assignment  of  a  bond  and  mort- 
gag'e,  which  assignment  purports  to  have  been  made  by  the  com- 
plainants to  William  C.  Barrett."  Syllabus,  i.  A  party  who 
files  a  bill  alleging  that  a  paper  made  by  him  has  been  altered  since 
its  execution,  and  asking  to  have  it  canceled,  must  prove  the  fact 
of  its  subsequent  alteration.  2.  Such  a  party  does  not  occupy  the 
same  position  as  if  he  were  resisting  a  claim  founded  upon  such 
altered  instrument,  and  he  cannot  successfully  ground  his  right  to 
a  cancellation  of  it  upon  a  technical  presumption  of  a  false  altera- 
tion arising  from  a  suspicious  circumstance  merely." 


CHAPTER  IV. 

ASSIGNMENT. 

5.  Delivery  Essential  to  Assignment. 

6.  Transfer  of  Mortgage  Debt — Its  Effect. 

7.  Consideration. 

8.  Assignee  Bound  by  What  Equities? 

9.  Estoppel. 

10  and  II.    Fraud. 

II a.  Forgery. 

12.  Merger  and   Satisfaction.     Reviving   Mortgage. 

13.  Notice  of  Record. 

14.  Notice  Actual. 

15.  Married  Women. 

16.  Payment  Benefitting  Second  Assignee. 

i6a.  Payment  in  Good  Faith,  without  Notice  of  the  Assignment.    Tender. 

17.  Assignee  for  the  Benefit  of  Creditors  May  Become  Part  Owner  of 

Debtor's  Real  Estate. 

18.  Prerogative  of  State  not  lost. 

i8a.  A  Revocation  of  Assignment  and  of  Equitable  Assignment. 

5.  Delivery  Essential  To  Assignment.  "The  formal  execution 
of  the  assignments  [by  husband  to  a  third  party  and  by  him  to  the 
wife]  by  signing,  sealing  and  acknowledging  is  admitted,  but  their 
delivery  to  the  respondent  is  denied.  This  is  the  real  issue  in  the 
case.  The  transfer  was  purely  voluntary  and  without  considera- 
tion either  valuable  or  meritorious It  is  subject  to  the  uni- 
versal rule that  delivery  is  one  of  the  essential  requisites  to 

the  validity  of  a  deed The  essence  of  the  delivery  consists 

in  the  intent  of  the  grantor  to  perfect  the  instrument,  and  to  make 
it  at  once  the  absolute  property  of  the  grantee,  and  his  acts  and 
declarations  are  the  evidence  of  such  intent.  If  both  parties  be 
present,  and  the  usual  formalities  of  execution  take  place,  and  th^ 
contract  is  to  all  appearance  consummated  without  any  conditions 
or  qualifications  annexed,  it  is  a  complete  and  valid  deed,  notwith- 
standing it  is  left  in  the  custody  of  the  grantor.  But  where  there 
is  not  an  actual  transfer  of  the  deed,  it  must  satisfactorily  appear 
either  from  the  circumstances  of  the  transaction,  or  the  acts  or 
words  of  the  grantor,  that  it  was  his  intention  to  part  with  the 
deed  and  put  the  title  in  the  grantee."  No  delivery :  Ruckman  v. 
Ruckman,  33  E.  358  (Err.  and  App.  1880),  and  cases  died. 

In  Daly  v.  X.  Y.  and  Greenwood  Lake  Ry.  Co.,  55  E.  599 
(Chan.  1897),  affirmed  57  E.  347  (Err.  and  App.  1898),  and  cases 
cited.     A  bond  and  mortgage  was  delivered,  but  no  formal  assign- 
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ment  executed."  A  mere  delivery  of  a  bond  and  mortgage,  with 
intention  to  pass  the  title,  upon  a  proper  consideration,  will  vest 
the  equitable  interest  in  the  person  to  whom  it  is  so  delivered." 
In  Stonington  Savings  Bank  v.  Davis,  14  E.  288  (Chan.  1862), 
"It  is  clear  that  there  was  no  assignment  of  'the  bond  and  mort- 
gage which  divested  the  complainants  of  their  title  to  the  securi- 
ties, or  of  their  right  to  recover  upon  them.  Nor  was  there  any 
binding  contract  for  the  assignment  of  the  securities  which  the 
court  could  enforce  as  against  the  complainants."  In  Mott  v. 
Newark  German  Hospital,  55  E.  730  (Chan.  1897),  "This  objec- 
tion raises  the  question  whether  a  full  and  formal  assignment  in 
writing  of  the  bond  and  mortgage  executed  under  the  seal  of  the 
holder,  for  a  valuable  consideration  then  paid  and  delivered  to 
the  assignee  [or?],  is  effectual  to  pass  to  the  assignee  title  to  the 
bond  and  mortgage,  by  way  of  pledge,  without  actually  delivery 

of  the  latter The  making  and  delivery  of  the  assignment  of 

the  mortgage  was  an  appropriate  method  of  indicating  the  full  ac- 
.  complishment  of  the  pledge  of  the  debt,  even  without  the  actual 
manual  delivery  of  the  mortgage."  Tarbox  v.  Grant,  56  E.  201 
(Chan.  1897),  gives  law  of  delivery  in  family  settlements.  Com. 
St.  p.  3418,  section  31,  Mortgages  assignable  at  law  by  writing. 

In  Hall  V.  Lambert,  7  E.  653  (Err.  &  App.  1850),  "The  bond 
and  mortgage  were  not  assigned  either  by  parol  or  in  writing. 
But  they  were  delivered  uncancelled  to  Hall,  who  had  made  the 
payments,  and  have  been  retained  by  him  uncancelled,  as  he  in- 
sists for  his  security;  the  mortgage  remaining  uncancelled  of 
record.     There  is  no  proof  either  of  a  request  to  assign,  or  of  an 

agreement  to  assign  the  bond  and  mortgage It  seems  the 

obvious  dictate  of  justice  and  equity,  that  where  a  third  party  ad- 
vances his  money  in  good  faith,  at  the  request  and  for  the  benefit 
of  the  mortgagor,  in  satisfaction  of  the  mortgage  debt,  and  holds 
the  bond  and  mortgage  in  his  possession  uncancelled,  he  should 
be  permitted  to  stand  in  the  shoes  of  the  mortgagee,  and  to  have 
the  protection  of  the  mortgage  security,  although  there  be  no  as- 
signment of  the  security."  In  Sayre  et  al.  v.  Fredericks  et  al.,  16 
E.  206  (Chan.  1863),  "-^  mortgage  of  land  is  not  a  conveyance 
within  the  statute  of  frauds,  so  as  not  to  be  assignable  without 
writing." 

6.  Transfer  of  Mortgage  Debt — ^Its  Effect.  "In  the  contempla- 
tion of  courts  of  equity,  the  mortgage  is  a  mere  incident  of  the 
debt,  and  can  be  used  by  the  mortgagee  only  as  a  means  for  ob- 
taining satisfaction  thereof.  So  completely  is  the  mortgagee's 
interest  in  the  land  annexed  to  the  debt  that,  in  equity,  whatever 

transfers  the  debt  transfers  that  interest and  an  attempt  to 

transfer  the  interest  without  the  debt  is  futile,  both  at  law  and  in 
equity."  Blue  v.  Everett,  56  E.  458  (Err.  &  App.  1897),  In  Dev- 
lin v.  Collier,  53  L.  424  (Err.  &  App.  1891),  C.  J.  Beasley  decides 
that  a  mortgagee  cannot  convey  to  a  stranger  the  mortgaged  prem- 
ises, at  the  same  time  retaining  the  debt  it  was  given  to  secure: 
Johnson  v.  Clarke  et  al.,  28  Atl.  558  (Chan.  1894). 
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7.  Consideration.  ''To  constitute  a  valuable  consideration, 
which  will  render  a  promise  enforceable,  the  promisor  must  there- 
by acquire  some  benefit  or  advantage,  and  the  promisee,  or  some 
one  for  him,  must,  in  consequence  of  the  promise,  surrender  some 
right  or  suffer  loss  or  disadvantage A  mere  promise  to  re- 
linquish part  of  a  debt,  or,  which  is  the  same  thing,  to  take  part  in 
discharge,  or  for  an  assignment,  of  the  whole,  is  nudum  pactum 
and  without  legal  obligation."  Isham  v.  Therasson,  S3  E.  13 
(Chan.  1894),  and  cases  cited. 

In  Mellick  v.  MelHck,  47  E.  93  (Chan.  1890),  affirmed  48  E. 
613  (Err.  &  App.  1891),  "It  is  common  learning  that  marriage  is 

a  valuable  consideration,  and  quite  as  much  so  as  cash The 

earlier  assignment  having  been  made  for  the  purpose  of  defraud- 
ing the  complainant,  and  she  having  paid  a  valuable  consideration 
for  the  later  one,  it  seems  to  follow  that  a  title  under  the  later  must 
prevail  over  that  under  the  earlier,  unless  the  claimant  under  the 
earlier  deed  was  both  innocent  and  ignorant  of  the  contemplated 
fraud,  and  also  paid  or  parted  with  a  valuable  consideration  for  it, 
and  then  he  will  be  protected  only  to  the  extent  of  such  considera- 
tion/' In  De  Witt  v.  Van  Sickle,  29  E.  212  (Chan.  1878),  'The 
surrender  of  a  pre-existine  debt  is  not  sufficient  to  give  him  the 

character  he  claims  [purchaser  for  value] The  reason  is, 

by  refusing  to  give  the  security  any  greater  virtue  in  his  hands 
than  it  had  in  the  hands  of  the  original  mortgagee,  he  is  put  in  no 

worse  condition  than  he  was  before  he  obtained  it .The 

mortgage  in  the  hands  of  the  fraudulent  grantor  was  unquestiona- 
bly void  against  creditors.  To  give  it  any  greater  force  against 
creditors  in  the  hands  of  his  assignee,  it  must  be  shown  to  have 
acquired  a  new  virtue  or  equity,  and  this  can  only  be  imparted  to 
it  by  the  actual  payment  of  money,  the  surrender  of  a  valuable 
right,  or  the  assumption  of  an  irrevocable  obligation." 

In  Sweeney  v.  Williams,  36  E.  630  (Err.  &  App.  1883),  "It  is 

conceded  that  if  Sweeney  had  executed  these  papers  [bond 

and  mortgage]  with  the  express  intent  that  Halliard  should  as- 
sign them  to  the  bank  for  the  purpose  shown  in  the  proofs,  the  re- 
ceiver's claim  upon  them  would  be  unassailable.  Although  the 
contract,  as  between  the  parties,  was  wholly  without  consideration, 
yet  if  made  for  assignment,  and  if  assigned  for  a  consideration, 

the  latter  became  the  consideration  of  the  original  contract 

What  Sweeney  might  thus  effectively  do  by  his  previously  ex- 
pressed purpose  and  intent,  he  might  likewise  ratify  with  the  same 
effect  by  his  subsequent  assent,  express  or  implied.  The  evidence 
leaves  no  room  for  doubt  that  Sweeney,  after  he  had  notice  that 
Halliard  had  assigned  his  bond  and  mortgage  to  the  bank  upon 
the  latter's  indebtedness,  assented  thereto  and  ratified  Halliard's 
act." 

In  Bogart  v.  Stevens,  69  E.  800  (Err.  &  App.  1905).  Syllabus. 
"A  mortgage  delivered  to  A  without  consideration,  but  in  order 
that  A  may  raise  money  thereon  for  the  mortgagor,  becomes  valid 
in  the  hands  of  A's  assignee  for  the  money  paid  therefor  by  the 
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latter,  although  A  fails  to  pay  over  the  money  to  the  mortgagor." 
In  Brown  v.  Kahnweiler,  28  E.  313  (Chan.  1877),  **The  bond  and 
mortgage  being  sealed  instruments,  it  is  not  necessary  to  prove  a 
consideration;  a  consideration  is  presumed.  It  was  not  neces- 
sary, therefore,  to  aver  the  existence  of  any  consideration.'*  In 
Westervelt  v.  Scott,  11  E.  82  (Chan.  1855),  "De  Grott  placed  the 
bond  and  mortgage  in  the  hands  of  Cole,  as  his  agent,  with  the 
facility  of  assigning  the  same,  and  with  authority  to  do  so.  The 
assignee  was  not  bound  by  any  rule  of  law  or  equity  to  see  what 

disposition  Cole  made  of  the  money The  production  of  the 

assignment  is  prima  facie  evidence  that  the  money  was  paid  for 
it."  Farnum  v.  Burnet,  21  E.  87  (Chan.  1870),  Given  to  enable 
to  raise  money  and  then  given  as  security  for  endorsements.  In 
Lorey  v.  Overton,  42  E.  330  (Chan.  1886),  That  the  assignee 
knew,  at  the  time  of  the  assignment,  that  certain  comortgagors 
were  only  sureties,  is  no  defense.  Larre  v.  Lewis,  5  Atl.  900 
(Chan.  1886). 

In  Smallwood  v.  Lewin,  13  E.  124  (Chan,  i860),  "The  mort- 
gage sought  to  be  foreclosed,  was  given  as  a  part  of  the  considera- 
tion on  the  purchase  of  the  mortgaged  premises,  and the 

•title  to  a  part  of  the  premises  has  failed.  The  complainants  were 
not  the  vendors  of  the  premises,  nor  the  original  mortgagees. 
They  hold  the  mortgage  by  assignment  executed  prior  to  the  pur- 
chase of  the  premises  by  ^Irs.  Johnson.  She  purchased  from 
Lewin,  her  co-defendant,  the  original  mortgagor.  The  fact  that 
the  title  made  by  Lewin  to  her  is  defective,  can  in  no  wise  affect 
the  rights  of  a  bona  fide  mortgagee,  under  a  mortgage  executed 
prior  to  the  conveyance." 

In  Cornish  v.  Bryan,  10  E.  154  (Chan.  1854),  "If  A  executes 
to  B  his  bond,  and  takes,  as  a  consideration  for  it,  B's  promissory 
note  at  ninety  days,  if  B  assigns  the  bond  to  C  before  the  note  be- 
comes due,  A  cannot  resist  the  payment  of  his  bond  in  the  hands 

of  the  assignee  on  the  ground  of  a  failure  of  consideration 

The  assignee  was  a  bona  fide  holder  of  the  bond,  and,  as  such,  was 

entitled  to  recover  of  the  obligor even  if  he  had  notice  of  the 

whole  transaction  between  the  obligor  and  obligee." 

In  Chancellor  v.  Bell,  45  E.  545  (Chan.  1889),  "The  only  con- 
sideration which  he  [assignee]  has  thus  far  g^ven  for  it  is  his  own 
promissory  note,  upon  which  nothing  has  been  paid ;  so  that  in  no 
respect  can  he  enjoy  the  protection  of  the  court.  In  Sternberg  v. 
L.  Sternberg  Co.,  69  Atl.  492  (Chan.  1908),  A  corporation  which 
executes  mortgages  to  one  of  its  officers,  and  subsequently  pays  to 
a  bank  money  loaned  by  it  in  good  faith  to  a  bona  fide  assignee 
thereof,  on  security  of  said  mortgages,  cannot  recover  the  money 
from  the  bank  on  the  ground  that  it  received  no  consideration  for 
the  mortgages.  Inequitable  defense.  In  Ocean  Beach  Ass'n  v. 
Trenton  Trust  &  Safe  Deposit  Co.,  48  Atl.  ^60  (Chan.  1901),  "An 
assignee  for  the  benefit  of  creditors  is  not  such  bona  fide  purchaser 
for  a  valuable  consideration,  and,  as  against  him,  deeds  or  mort- 
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gages  previously  executed  by  the  assignor,  honestly  and  in  good 
faith,  for  pre-existing  debts,  are  valid,  althoiigh  not  recorded." 

8.  Assignee  Bound  by  What  Equities?  ''The  mortgage  while 
in  the  hands  of  Lemercier  was  satisfied  and  discharged.  By  the 
re-pledging  without  her  [wife's]  authority,  it  does  not  acquire  a 
new  vitality  against  Mrs.  Atwater.  It  is  equally  invalid  in  the 
hands  of  the  complainant.  As  assignee  he  acquired  no  rights  su- 
perior to  those  of  Lemercier,  his  assignor,  and  holds  it  subject  to 
the  same  equities  and  defences  that  existed  against  it  in  the  hands 
of  the  mortgagee."  Atwater  v.  Underbill,  22  E.  606  (Err.  &  App. 
1872),  and  cases  cited. 

In  Magie  v.  Reynolds,  51  E.  116  (Chan.  1893),  and  cases  cited, 

"The  well-settled  rule  in  this  state is  that  an  assignee  of  a 

bond  and  mortgage  takes  it  subject  to  all  the  equitable  defences 
which  the  original  obligors  and  mortgagors  have  thereto  [collec- 
tion of  past  decisions  in  New  Jerseyl It  is  the  duty  of  the 

assignee  to  make  inquiries  of  the  obligor  or  mortgagor  or  person 
owning  the  equity  of  redemption  before  taking  an  assignment  of 

the  bond  and  mortgage [Obiter,  as  to  mortgage  securing 

negotiable  note.]  The  principle  underlying  this  rule  is  that  the 
mortgage  is  a  mere  incident  of  the  debt  which  it  is  intended  to- 
secure,  and  a  defence  to  the  debt  is  a  defence  to  the  mortgage." 
In  Vredenburgh  v.  Burnet.  31  E.  231  (Chan.  1879),  and  cases 
cited,  affirmed  34  E.  253  (Err.  &  App.  1881),  "The  estabHshed 
doctrine  of  this  court  is,  that  the  assignee  of  a  mortgage  takes  it 
subject  to  all  the  defences  which  the  mortgagor,  or  those  who  have 
succeeded  to  his  rights,  may  urge  against  it,  but  free  from  latent 
or  secret  equities,  created  by  the  mortgagee  in  favor  of  third  per- 
sons [citing  6  New  Jersey  cases] A  concealed  defect  or 

secret  equity,  arising  from  the  conduct  of  those  who  previously 
owned  the  property,  of  which  the  purchaser  had  no  notice,  cannot 
be  set  up  against  him."  Syllabus.  "2.  If  one  of  the  two  [concur- 
rent mortgages]  is  assigned  by  the  morlgagee,  upon  a  representa- 
tion that  it  is  the  first  lien  upon  the  premises,  such  representation 
will  make  it  so  as  against  the  assignor.  3.  But  as  against  a  sub- 
sequent assignee  of  the  other,  without  notice,  such  representation 
is  a  secret  equity  by  which  he  will  not  be  bound."  Mortgages  be- 
ing recorded  gave  assignee  notice  that  they  were  concurrent  liens, 
and  when  he  was  informed  that  their  position  had  been  changed 
to  successive  liens,  by  agreement  of  the  parties,  it  became  his  duty 
to  apply  for  further  information. 

In  Tate  v.  Security  Trust  Co.,  63  E.  561  (Chan.  1902),  "While 
there  is  some  conflict  between  the  cases  (Davis  v.  Cressman,  12 
Dick.  Ch.  Rep.  619),  I  think  the  rule  should  be  settled  in  this  state 
that  a  bona  Me  assip^nee  for  value  of  a  mortgage  takes  it  free  from 
all  latent  equities  existing  in  favor  of  third  parties.     Vredenburgh 

V.  Burnet,  4  Stew.  Eq.  229 In  nearly  all  the  cases  in  which 

the  doctrine  of  the  immunity  of  an  assignee  of  a  chose  in  action 
from  latent  equities  has  been  recognized,  the  matter  of  considera- 
tion paid  by  the  assignee  has  not  been  discussed,  but  the  general 
rule  stated  that  the  assignee  takes  free  from  such  equities."     Not 
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constituted  a  purchaser  for  value,  by  taking  assignment  of  mort- 
gage as  collateral  security  for  a  pre-existing  debt,  without  deliver- 
ing up  evidences  of  that  debt.  In  Losey  v.  Simpson,  ii  E.  250 
(Chan.  1856),  The  latent  equity  was  a  recorded  mortgage  by  one 
whose  grantor's  deed  was  unrecorded.  "The  mortgage  to  Estell 
is  void  against  the  complainants'  mortgage,  if  Simpson,  under 
whom  the  complainants  hold,  was  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice  of  the  Estell  mortgage."  In 
Woodruff  V.  Depue  and  Morris,  14  E.  168  (Chan.  1861),  When  a 
vendor  covenants  against  encumbrances  and  also  distinctly  prom- 
ises to  pay  a  mortgage  then  existing  on  the  premises,  and  never 
pays  same,  the  amount  recoverable  on  the  purchase-money  mort- 
gage, given  by  the  vendee  and  assigned  to  a  third  party,  must  be 
reduced  by  the  amount  due  on  the  first  mortgage.  In  De  Witt  v. 
Van  Sickle,  29  E.  212  (Chan.  1878),  An  assignee,  for  value  and 
without  notice,  of  a  mortgage  made  by  a  fraudulent  grantee  to 
the  fraudulent  grantor  as  security  for  part  of  the  purqhase-money 
— ^acquires  a  title  free  from  all  latent  equities  of  creditors  intended 
to  be  defrauded  by  its  execution.  In  Danbury  v.  Robinson,  14  E. 
215,  219  (Chan.  1862),  "The  rights  of  the  bona  fide  purchaser, 
from  the  fraudulent  grantee  are  not  impaired  by  the  fact  that  judg- 
ments were  recovered  by  the  creditors  against  the  fraudulent 
grantor  prior  to  the  conveyance  by  the  fraudulent  grantee.  The 
judgments  constitute  no  lien  upon  the  legal  title  of  the  grantee. 
The  title  acquired  by  the  purchaser,  according  to  every  legal  test, 
was  perfect.  A  concealed  defect  or  secret  equity,  arising  from 
the  conduct  of  those  who  previously  owned  the  property,  of  which 
the  purchaser  had  no  notice,  cannot  be  set  up  against  him."  In 
Bush  and  Howard  v.  Cushman,  2y  E.  134  (Chan.  1876),  and  cases 
cited,  **There  can  be  no  doubt  the  mortgage  was  a  perfect  security 
at  the  time  the  complainant's  money  was  passed  to  the  defendant 
[the  assignment  to  the  complainant  was  executed,  and  the  money 
paid,  in  the  presence  of  defendant]  and  the  transfer  of  the  mort- 
gage was  made.  No  subsequent  act  or  default  of  the  assignor 
could  impair  or  destroy  it."  In  Woodruff  v.  Morristown  Institu- 
tion for  Savings,  34  E.  178  (Chan.  1881),  Secret  equity  and  estop- 
pel applied  to  a  release.  In  Conover  v.  Van  Mater,  18  E.  484 
(Chan.  1867),  Assignee  chargeable  with  the  notice  which  the 
mortgagee  and  assignor  had  of  a  preceding  unregistered  mort- 

In  Davis  v.  Cressman,  57  E.  621  (Err.  &  App.  1898),  ''That 
doctrine  in  regard  to  latent  equities  cannot  be  invoked  for  the 
purpose  of  advancing  the  assignee  of  a  mortgage  to  a  position 
better  than  he  occupies  according  to  the  record ;  its  only  applica- 
tion can  be  to  prevent  him  from  being  dislodged  from  the  position 
he  apparently  holds  according  to  the  registry.  The  utmost  that 
Davis  can  claim  is  that  the  question  of  priority  shall  be  settled  in 

accordance  with  the  record It  was  necessary  for  Davis,  in 

order  to  displace  the  Cressman  mortgage,  [first  mortgage  and  of 
record],  to  go  outside  of  the  record  and  prove  such  a  state  [as  to 
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a  release]  of  facts  as  would  change  the  order  of  priority  presented 

by  the  record Davis  had  a  right  to  resort  to  proof  aliunde 

to  show  that  the  order  of  priority  apparent  upon  the  record  should 
not  prevail,  but  when  he  entered  upon  that  inquiry  he  was  required 
to  stand  where  all  the  latent  equities  placed  him." 

In  Black  v.  Thurston,  63  Atl.  1004  (Chan.  999),  Assignee  took 
with  knowledge  that  mortgage  was  satisfied.  At  p.  1004,  collec- 
tion of  cases,  that,  "The  assignee  of  a  bond  and  mortgage  takes 
subject  to  all  equities  of  the  mortgagor.'*  In  Fisher  v.  Bull,  52  E. 
309  (Err.  &  App.  1894),  "The  owner  of  a  debt  received  from  his 
debtors  a  certain  part  thereof  for  which  he  assigned  to  them  his 
interest  in  their  own  debt;  afterwards  said  owner  of  the  debt  as- 
signed all  his  interest  in  said  debt  to  other  parties :  **An  assignee 
of  a  bond  and  mortgage  or  any  other  non-negotiable  or  matured 
debt  takes  it  subject  to  all  the  equitable  defences  that  the  original 
debtor,  may  have."  In  Voorhees  v.  Nixon,  72  E.  791  (Chan. 
1907),  Abatement,  due  on  a  mortgage  in  the  hands  of  a  party  who 
received  same  on  sale  of  lands  to  a  corporation  of  which  her  hus- 
band was  president,  follows  same  into  the  hands  of  her  assignee. 
In  Kamena  v.  Huelbig,  23  E.  81  (Chan.  1872),  After  a  mortgagee 
had  pledged  and  delivered  the  bond  and  mortgage  as  collateral 
security  for  her  note  to  Mrs.  Dietrick,  she  assigned  the  same  bond 

and  mortgage  to  complainant,  who  recorded  same "The 

title  which  the  complainant  acquired  by  the  assignment  was  such 
as  his  assignor  had  at  the  time — that  is,  subject  to  the  pledge  to 

Mrs.  Dietrick  for  the  payment  of  $800 By  the  payment  of 

that  debt,  and  the  delivery  of  the  note  and  bond  and  mortgage  to 
him  Flentze  [mortgagor]  stands  in  the  place  of  Mrs.  Dietrick,  as 

her  assignee  in  equity;  and  the  complainant  has  no.  right to 

the  deduction  made  by  Mrs.  Dietrick  from  the  amount  really  due 
her  on  this  transfer  to  Flentze." 

In  Sprague  v.  Drew,  6  Atl.  307  (Chan.  1886),  Title  appeared  on 
the  record  as  an  absolute  conveyance.  In  Frink  v.  Adams,  36  E. 
,485,  487  (Chan.  1883)  affirmed,  38  E.  287  (Err.  &  App.  1884). 
Syllabus.  2.  A  grantee  for  value  of  a  mortgagee  under  a  deed 
absolute  on  its  face,  who  acquires  title  without  notice  that  the  deed 
was  a  mortgage,  will  hold  the  land  free  from  the  equities  of  the 
mortgagor.  3.  The  title  upon  record  [as  this  was,  and  was 
searched  by  defendant  before  completing  his  purchase]  is  a  pur- 
chaser's protection  if  he  purchases  in  good  faith.  "By  the  Court.*' 
If  his  claim  is  true,  he  usied  a  delusive  instrument  to  effect  his  pur- 
pose, and  if,  in  consequence,  he  has  suffered  harm,  it  is  his  own 
fault.     He  can  have  no  redress  for  a  self-inflicted  injury." 

9.  Estoppel.  "Upon  the  assignment  of  the  mortgage  by  Riggs,. 
the  original  mortgagee,  to  Diercks,  the  complainant,  the  mort- 
gagor gave  a  written  certificate  that  the  mortgage  was  a  good  and 
valid  lien  upon  the  premises ;  that  it  was  given  for  a  part  of  the 
purchase-money,  and  that  there  then  existed  no  legal  or  equitable 
defence  thereto.  Upon  the  faith  of  that  representation  the  com- 
plainant took  an  assignment  of  the  mortgage The  defend- 
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ant  is  estopped  in  equity  by  his  own  representation  from  setting 
up  the  defense  of  usury."  Diercks  v.  Kennedy,  i6  E.  212  (Chan. 
1863). 

In  Morris  v.  Joyce,  63  E.  549  (Chan.  1902),  The  owner  of  a 
bond  and  mortgage,  who  leaves  them  and  assignment  of  the  mort- 
gage in  the  hands  of  her  agent,  who  secured  such  assignment  by 
fraud  and  who  fraudulently  used  such  assignment  as  security  to 
an  endorse^  of  his  personal  note,  is  estopped  to  deny  its  validity 
against  such  bona  fide  assignee  for  value.  No  estoppel  as  to  the 
difference  between  the  face  of  the  mortgage  and  the  amount  of  the 
note,  as  against  a  subsequent  loanor  who  relied,  without  inquiry, 
on  the  mere  statements  of  the  agent  as  to  what  was  due  on  the 
mortgage.  In  Emery  v.  Gordon,  33  E.  447  (Chan.  1881),  Inter- 
est and  even  principal  paid  to  a  mortgagee  who  has  the  bond  and 
mortgage  and  his  own  recorded  assignment  thereof  in  his  own 
possession,  as  agent  for  the  collection  of  interest  for  his  assignee, 
.  binds  such  assignee;  otherwise,  after  said  instruments  had  been 
withdrawn  from  him.  In  Jaques  v.  Esler  et  al.,  4  E.  463  (Chan. 
1844),  Defendants  allege ;  "That  the  reply  of  the  complainant  was 
direct,  that  they  had  better  take  the  assignment,  that  he  would 
pay  the  bond  and  mortgage  when  they  became  due,  in  whose 

hands  soever  they  might  be He  has  waived  his  equitable 

right  to  withhold  the  money  until  the  suits  are  determined.  He 
has  removed  the  equity  himself,  and  should  not  seek  to  have  it 
restored."  In  Nixon  v.  Haslet,  74  E.  793,  795  (Chan.  1908),  af- 
firmed 75  E.  302  (Err.  &  App.  1908),  and  cases  cited,  Mortgagor 
estopped  by  his  written  declaration  "That  he  had  no  charge,  claim, 
demand,  plea  or  set-off  upon,  for  or  against  the  mortgage  in  any 
way  or  manner,  the  declaration  commencing  with  the  recital  that 
the  very  mortgage  in  question  was  about  to  be  assigned  from  the 
holder  to  the  assignee,  who  is  the  complainant,  and  notice  of  which 
assignment  had  been  received  by  the  mortgagor  who  made  the 

declaration [Party  about  to  take  assignment  of  bond  and 

mortgage  must  inquire  of  obligor  or  mortgagor  or  person  owning 
the  equity  of  redemption,  as  to  his  liability,  before  taking  the  as- 
signment.] Payment  of  interest  and  the  promise  to  pay  the  prin- 
cipal after  the  discovery  of  fraud  would  not  work  an  estoppel,  for 
the  assignment  had  been  made  without  any  consideration  passing 
from  the  complainant  to  the  defendant  Hoslett,  and  the  payment 
and  promises  had  reference  to  the  original  debt." 

In  Magie  v.  Reynolds,  51  E.  119  (Chan.  1893),  A  mortgagor 
can  set  up  against  an  assignee  for  value,  without  notice,  a  defense 
he  has  to  a  mortgage  although  he  has  never  brought  suit  to  have 
the  same  canceled  of  record.  In  Mott  v.  Newark  German  Hos- 
pital, 55  E.  734  (Chan.  1897),  cm^  ^^^^^  cited,  'The  rule  of  estop- 
pel in  such  cases  [placing  bond  and  mortgage  in  hands  of  agent] 
is,  Did  the  party  sought  to  be  estopped  act  in  such  a  way  as  to 
lead  the  other  party  reasonably  to  the  conclusion  of  fact  upon 
which  he  acted  to  his  damage"  ?  The  fault  of  the  party  against 
whom  an  estoppel  is  sought  to  be  worked  must  not  only  have  ex- 
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isted,  but  it  must  have  been  the  occasion  of  the  injury  to  the  party 
who  sets  it  up [Assignee  acted  upon  his  own  lawyer's  mis- 
taken search  of  the  records.  ]  An  estoppel  is  worked  not  because 
the  loss  to  the  party  injured  was  a  succeeding  event  to  the  act  or 
omission  of  the  party  to  be  estopped,  in  dealing  with  the  subject- 
matter  of  the  transaction,  but  because  the  act  or  omission  of  the 
party  to  be  estopped  was  the  moving  cause  which  led  the  party 
injured  to  do  the  act  resulting  in  the  loss.  There  must  have  been 
a  relation  of  cause  and  effect,  by  which  the  injury  and  consequent 
loss  to  the  injured  party  were  the  result  of  the  previous  mis-con- 
duct of  the  party  to  be  estopped.  The  party  setting  up  an  estoppel 
must  show  that  he  relied  on,  and  was  misled  by,  the  conduct  im- 
puted to  the  party  to  be  estopped."  In  Lawson  v.  Nicholson,  52 
E.  823  (Err.  &  App.  1894),  Custodian  broke  open  a  bundle  of 
papers  left  in  his  possession  and  criminally  extracted  bond  and 
mortgage.     No  estoppel. 

In  Robeson  v.  Robeson  et  al.,  23  Atl.  614  (Chan.  1892),  and 
cases  cited,  "To  enable  the  assignee  to  take  advantage  of  such 
estoppel,  he  must  be  what  is  called  a  bona  fide  purchaser  without 
notice,  that  is,  he  must  have  advanced  his  money  or  other  thing 
of  value  upon  the  strength  of  the  conduct  out  of  which  the  estop- 
pel arises.  It  is  also  well  settled  that  he  is  only  protected  by  the 
estoppel  to  the  extent  to  which  he  has  actually  parted  with  his 
money  or  other  valuable  thing."  In  Cartun  v.  Myers,  82  Atl.  14 
(Err.  &  App.  191 1),  An  equitable  estoppel  arises  when  a  purchase- 
money  mortgagor  neglects  for  a  long  time  to  ascertain  a  shortage 
in  the  acreage  of  property,  and  mortgage  has  passed  into  the  hands 
of  one  who  properly  assumed  that  the  mortgage  secured  a  binding 
obligation  for  the  face  value  of  the  debt  purporting  to  be  secured 
by  it. 

10.  Fraud.  Syllabus,  "i.  The  record  of  an  assignment  of  a 
mortgage  is  constructive  notice  of  its  existence  and  contents  to 
one  who  takes  a  subsequent  mortgage  on  the  premises,  and  also 
that  the  assignor  has  no  authority  to  procure  the  cancellation  of 
the  assigned  mortgage.  2.  The  administratrix  of  a  deceased  as- 
signee of  a  mortgage  is  not  estopped  to  set  up  the  existence  of  the 
mortgage,  where  the  assignor  obtained  possession  of  it  from  her 
by  false  representations  as  to  his  right  to  it  and  purpose  in  obtain- 
ing it,  and  then  caused  it  to  be  canceled  of  record  and  gave  a  new 
mortgage  on  the  lands."  Higgins  v.  Jamesburg  Mutual  B.  and 
L.  Ass'n,  67  E.  525  (Chan.  1904). 

In  Borden  v.  White,  44  E.  291  (Err.  &  App.  1888),  Assignment 
of  mortgage  obtained  by  mortgagor  under  agreement  to  provide 
its  feeble  owner  with  home  and  maintenance,  was  set  aside  after 
mortgagor  turned  assignor  out  of  the  house,  but  credit  for  part- 
performance  of  said  agreement  was  made  on  mortgage.  In 
Jacobsen  v.  Dodd,  32  E.  409  (Err.  &  App.  1880),  A  mortgage  lent 
to  defendant  to  use  as  collateral  security  for  a  debt,  was  assigned 
for  its  full  consideration  to  a  party  who  took  it  in  good  faith.  In- 
dependent of  fiduciary  relations :  *'Fraud  without  damage,  or  dam- 
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age  without  fraud,  gives  no  cause  of  action;  but  where  the  two 
concur,  an  action  lies To  perfect  a  right  of  action  or  de- 
fense for  such  a  cause,  it  must  appear  that  the  false  representation 
and  the  damage  bear  to  each  other  the  relation  of  cause  and  effect. 
The  appellants  gave  the  mortgage  to  Holmes,  with  the  in- 
tent that  it  should  be  used  by  him  for  his  own  benefit 

Whether  it  was  used  by  Holmes  as  collateral  security  for  an  exist- 
ing indebtedness,  or  for  the  purpose  of  raising  money  on  it,  would 
not  diminish  or  increase  the  liability  of  the  mortgaged  premises  as 
security,  and  its  use  for  the  one  purpose  instead  of  the  other,  did 
not  occasion  any  injury  to  the  mortgagor.  The  mortgagor  had 
no  interest  in  any  particular  transaction  of  Holmes,  for  the  pay- 
ment of  which  the  mortgage  was  intended A  security  made 

for  the  accommodation  of  another,  on  which  it  was  understood 
that  the  money  should  be  realized  in  a  particular  manner,  is  not 
fraudulently  misappropriated  if  the  money  is  obtained  in  a  dif- 
ferent way  from  that  which  was  intended;  if  its  negotiation  ef- 
fects the  substantial  purpose  for  which  it  was  designed,  it  is  not 
material  whether  it  was  effected  in  the  precise  manner  contem- 
plated, unless  the  interest  of  the  party  making  it  is  prejudiced  by 
the  manner  in  which  it  was  used."  . 

In  Andrews  v.  Torrey,  14  E.  358  (Chan.  1862),  "The  bond  and 
mortgage  were  given  to  secure  the  payment  of  the  said  bills  of 
exchange,  and  for  no  other  purpose  whatever The  mort- 
gage was  then*  given  for  a  specific  purpose ;  to  that  purpose  ex- 
clusively, it  must  be  applied.  Any  other  disposition  of  the  se- 
curity is  a  fraudulent  misappropriation,  against  which  the  mort- 
gagor would  be  entitled  to  relief  in  equity." 

11.  Fraud.  "It  will  not  suffice  for  her  [judgment  creditor] 
to  prove  simply  that  the  judgment  debtor  made  the  assignments 
[of  mortgages]  for  the  purpose  of  hindering,  delaying,  and  de- 
feating the  collection  of  the  judgment;  she  must  go  further,  and 
show  that  the  assignee  participated  in  such  fraudulent  intent,  or 
that  at  the  time  he  took  the  assignments  had  broughj  to  his  notice 
facts  and  circumstances  from  which  the  fraudulent  intent  of  the 
assignor  was  a  natural  and  legal  inference.  If  Dr.  Tantum,  the 
assignee,  is  not  a  bona  fide  holder  for  value,  he  has  no  title  as 

against  the  complainant  to  the  mortgages  assigned He  had 

notice  of  suspicious,  unusual,  and  extraordinary  circumstances, 
which  should  have  put  him  on  inquiry.  That  he  paid  full  con- 
sideration for  the  assignments  will  not  suffice.  He  must  not  only 
be  a  purchaser  for  value,  but  a  bona  fide  purchaser  without  notice 
of  the  fraudulent  intent  of  the  assignor,  or  of  circumstances  which 
should  have  put  him  on  inquiry,  and  which  were  equivalent  to  no- 
tice."    Tantum  v.  Green,  21  E.  366,  369  (Err.  &  App.  1869). 

In  MelHck  v.  Mellick,  48  E.  614  (Err.  &  App.  1891),  A  bona 
fide  purchaser  for  value,  from  a  fraudulent  assignor  of  a  mort- 
gage, can  hold  same  only  for  indemnity  as  against  a  subsequent 
assignee  (a  wife)  who  had  record  notice  of  first  assignment,  but 
by  her  contract  of  marriage  had  acquired  a  prior  equity  in  them 
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and  by  her  marriage,  had  given  valuable  consideration  for  them ; 
S.  C.  47  E.  loo  (Chan.  1890).  "The  real  question  is,  whether 
constructive  notice  to  the  party  intended  to  be  defrauded  can 
eliminate  from  the  transaction  the  fatal  element  of  fraud  inherent 
in  it;  or  add  to  it  the  fatal  want — a  valuable  consideration.  I 
think  it  cannot.  Notice  has  no  curative  or  creative  power.  It 
cannot  purify  that  which  is  essentially  vicious,  or  in  any  wise  or 
degree  change  the  inherent  character  of  a  transaction.  It  preserves 
rights,  but  does  not  create  them."  First  assignee  had  recorded 
assignment  before  wife  took  hers. 

11a.  Forgery.  Syllabus.  "2.  An  owner  of  mortgages  does 
not  lose  title  to  them  by  a  forged  assignment.  3.  The  deposit  of 
mortgages  with  an  attorney  of  good  professional  and  business 
standing  is  not  negligence  and  does  not  estop  the  owners  from  at- 
tacking his  fraudulent  assignment  of  them.  4.  Where  an  attorney 
prepared  an  assignment  of  certain  mortgages  belonging  to  his 
clients  and  attached  it  to  a  sheet  bearing  the  clients  signatures, 
which  he  obtained  in  some  unexplained  manner,  the  clients  were 
not  estopped  by  the  attorney's  possession  of  their  signatures  from 
attacking  the  assignment."  Leithoff  et  aL  v.  Dennis,  98  Atl.  242 
fChan.  1916),  Decided  on  the  question  of  agency.  Brewster  v. 
Entz  et  a/.,  97  Atl.  156  (Chan.  1916),  and  cases  cited,  affirmed, 
98  Atl.  1084  (Err.  &  App.  1916). 

12.  Meiger  and  Satisfaction.  Reviving  Mortgage.  Syllabus. 
"B  held  lands  in  trust  for  the  benefit  of  a  married  woman.  After- 
wards, a  mortgage  on  the  same  lands,  given  by  his  cestui  que  trust 
and  her  husband  before  the  conveyance  to  him,  was  assigned  to 
him  on  his  paying  it.  He  conveyed  the  lands,  pursuant  to  the 
directions  of  his  cestui  que  trust,  subject  to  the  mortgage,  and  as- 
signed the  mortgage  at  the  same  time  to  his  grantee — Held,  that 
there  was  no  merger  of  the  mortgage  in  B*s  hands,  and  that  judg- 
ments against  him,  recovered  before  his  conveyance  of  the  prem- 
ises, were  not  liens  thereon."  Denzler  v.  O'Keefe,  34  E.  361 
(Chan.  1881).  In  Johnson's  Ex'rs  v.  Dubel  artd  Others,  3  Atl. 
705  (Chan.  1886),  "Certainly  the  transaction  upon  its  face  shows 
that  no  merger  was  intended.  It  is  also  very  certain  that  it  was 
to  the  interest  of  K.  M.  J.  that  there  should  be  no  merger.  There 
being  no  merger  in  fact,  since  the  title  was  taken  in  the  name  of  a 
third  person,  and  it  being  to  the  interest  of  the  mortgagee  that 
there  should  be  no  merger,  the  rule  in  equity  is  that  merger  does 
not  take  place"  [citing  several  authorities!. 

In  Newcomb  v.  Lubrasky,  65  E.  126  (Chan.  1903),  Redemption 
by  Mr.  Newcomb,  owner  of  the  equity  of  redemption,  after  filing 
of  bill  to  foreclose  the  first  mortgage,  and  a  decree  that  the  bond 

and  mortgage  should  be  assigned  to  him :  "The  payment of 

the  amount  due  upon  the  mortgage was  not  a  satisfaction 

of  the  mortgage,  but  a  redemption.  It  put  Mr.  Newcomb  in  the 
position  of  an  equitable  assignee  of  that  mortgage."  Decree  of 
foreclosure  for  Mr.  Newcomb.  In  Stillman's  Executors  v.  Still- 
man,  21  E.  129  (Chan.  1870),  "The  transfer  of  the  mortgage  to 
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the  executors  of  the  mortgagor  does  not  satisfy  it.  The  land  was 
owned  by  a  third  person,  and  the  mortgage  was  a  valid  encum- 
brance upon  it." 

In  Faulks  v.  Dimock,  27  E.  66  (Chan.  1876),  "If  it  were  con- 
ceded that  Anthony  W.  Dimock  paid  the  consideration  of  that 
assignment,  and  that  it  was  held  by  A.  V^aughn  Dimock  to  the  use 
of  Anthony  W.  Dimock,  that  fact  would  be  no  ground  for  declar- 
ing the  mortgage  satisfied.    The  mortgage  was given  by 

Mrs.  Dimock  and  her  husband  [Anthony]  to  the  complainant,  on 
property  belonging  to  her.  Her  husband  could  have  purchased 
and  held  that  mortgage,  and  it  would  have  been  a  valid  security 
in  his  hands."  In  Shepherd's  Executrix  v.  McClain  and  Mur- 
ray, 18  E.  130  (Chan.  1866),  "The  only  question  in  this  case  is 
one  of  fact.  If  Joseph  Shepherd  in  his  lifetime,  paid  oflF  the  mort- 
gage on  which  a  decree  of  foreclosure  is  sought  in  this  suit,  with 
the  money  of  Douglass  McClain  [owner  of  the  equity  of  redemp- 
tion] in  his  hands,  then  the  mortgage  was  extinguished,  and  his 
taking  an  assignment  of  it  could  not  keep  it  alive  or  prevent  parol 
evidence  being  giv^n  of  the  fact  that  he  paid  it  with  money  of 
Douglass  McClain."    Extinguished.     In  Bolles  v.  Wade,  4  E. 

460  (Chan.  1844).     "The  bond  and  mortgage having  been 

paid  with  the  money  of the  tenant  of  the  equity  of  redemp- 
tion, were  discharged  as  to  all  subsequent  incumbrances.  He  pur- 
chased the  debt  and  thereby  extinguished  the  incumbrance  on  his 
land."  May  be  repledged  on  new  consideration,  but  cannot  be  re- 
stored to  its  lost  priority.     See,  Repledge,  Chapter  63. 

13.  Notice  of  Record.  "Such  recording  [any  assignment  of 
any  mortgage]  shall  be  notice  from  the  time  such  assignment  is 
left  [with  clerk]  for  that  purpose,  to  all  persons  concerned,  that 
said  mortgage  is  so  assigned,  and  the  assignee  of  any  mortgage  by 
an  assignment  or  assignments  not  recorded,  shall  be  bound  by  the 
proceedings  and  sale  in  any  foreclosure  suit  against  any  previous 
holder."  Com.  St.  p.  3418,  section  32.  Mott  v.  Newark  German 
Hospital,  55  E.  738  (Chan.  1897),  Gives  history  of  the  record  of 
assigpnments,  the  reasons  therefor,  and  some  cases  decided  there- 
under. Notice  to  all  persons  concerned  was  held  notice  to  a  sec- 
ond assignee  of  the  mortgage.  In  Mayer  v.  McLaughlin,  80  E. 
342  (Chan.  1912),  Section  32,  supra,  has  not  been  repealed  by 
section  53  of  Conveyance  Act,  Com.  St.  1552,  section  53.  In 
Leonard  v.  Leonia  Heights  Land  Co.,  81  E.  489  (Err.  &  App. 
1913).  Syllabus.  "Section  54  of  the  Conveyances  act  of  1898 
(Comp.  Stat.  p.  1553)  is  not  applicable  to  assignments  of  mort- 
gage." In  Clift  v.  Scheutz,  83  E.  444  (Chan.  1914),  Subsequent 
purchaser  of  a  mortgage  was  not,  under  section  54  of  Conveyance 
act,  a  bona  fide  purchaser  for  valuable  consideration,  since,  as 
an  attorney,  he  had  actual  notice  of  a  prior  assignment. 

In  Higgins  v.  Jamesburg  Mutual  B.  &  L.  Ass'n,  67  E.  525 
(Chan.  1904).  Syllabus.  "The  record  of  an  assignment  of  a 
mortgage  is  constructive  notice  of  its  existence  and  contents  to  one 
who  takes  a  subsequent  mortgage  on  the  premises,  and  also  that 
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the  assignor  has  no  authority  to  procure  the  cancellation  of  the 
assigned  mortgage."  Discusses  Conveyance  act.  Com.  St.  pp. 
1541,  1552,  sections  21  and  53.  In  Steadman  v.  Foster,  83  E. 
641  (Err.  &  App.  1914).  Syllabus  by  Court,  92  Atl.  353:  "The 
record  of  an  assignment  of  mortgage  of  real  estate  is  constructive 
notice  to  the  mortgagor  of  such  assignment.*'  In  Reid  v.  Dublier, 
87  L.  115  (Sup.  Ct.  1915),  Syllabus.  "Where  the  public  records 
show  two  separate  assignments  of  the  same  bond  and  mortgage,  it 
is  a  natural  and  proper  act  for  the  mortgagor  to  pay  an  install- 
ment upon  the  mortgage  to  the  earlier  assignee  of  record."  S.  C, 
98  Atl.  3,86  (Err.  &  App.  1916).  Syllabus.  "Where  a  mort- 
gagee makes  two  assignments,  recording  each,  the  mortgagor  is 
not  given  valid  constructive  notice  of  the  second  assignment  by 
its  recording,  when  the  first  assignee  never  reassigned  it  to  the 
mortgagor,  although  the  first  assignment  contained  a  covenant  to 
reassign  on  payment  of  a  sum  named." 

14.  Notice  Actual.  Syllabus.  "Where  the  holder  of  a  first 
mortgage  has  received  ample  collateral  security  for  its  payment, 
the  rights  of  a  subsequent  mortgagee  cannot  be  defeated  by  the 
assignment  of  the  first  mortgage  to  a  party  who  had  full  notice 
and  knowledge  of  such  other  encumbrance  and  the  equity  of  the 
holder  thereof  in  respect  to  such  collateral  security."  The  Bergen 
Savings  Bank  v.  Barrows,  30  E.  89  (Chan.  1878,  Ackerson  v.  Lodi 
Branch  R.  R.  Co.,  Libbie  v.  Renney,  31  E.  42  (Chan.  1879). 
Syllabus.  "Where  a  mortgagee  in  possession  assigns  the  mort- 
gage, the  mortgagor,  who  has  no  actual  notice  of  the  assignment, 
is  entitled,  as  against  the  assignee,  to  an  account  of  the  rents  and 
profits  up  to  the  time  of  recording  the  assignment  (but  not  after- 
wards), and  to  have  them  applied  on  the  mortgage  debt."  Dixon 
V.  Bentley,  68  E.  108  (Chan.  1904),  Discusses  a  loan  made  by 
parties  dealing  in  expectancies  and  remainders:  where  a  remote 
assignee  was  chargeable  with  notice  that  the  original  assignment 
by  remainder  now  was  merely  a  mortgage,  at  p.  123,  "The  only 
question  is  whether  Banes  [remote  assignee]  shall  be  permitted 
to  recover  on  the  basis  of  the  amount  nominally  advanced  [original 

assignee] or  that  advanced  by  himself granting  him 

the  position  of  a  bona  fide  purchaser  for  value  without  notice,  he 
can  recover  no  more  than  he  actually  advanced  with  interest  [cit- 
ing seven  New  Jersey  cases].  Recovered  only  original  payment. 
In  Kamena  v.  Huelbig,  23  E.  80  (Chan.  1872),  "Tlie  fact  that 
the  mortgagee  did  not  have  them  [bond  and  mortgage]  to  deliver 
at  the  assignment  to  the  complainant,  was  notice  that  they  were 
held  by  some  one  as  owner  or  claimant."  In  Garroch  v.  Sherman, 
6  E.  233  (Chan.  1847),  The  fact  that  the  mortgage  showed  on  its 
face  that  it  was  intended  to  secure  a  bond,  put  assignee  on  inquiry 
and  so  he  took  subject  to  the  fact  that  no  consideration  was  shown 
for  any  delivery  of  bond.  Dunn  v.  Dunn,  42  E.  443  (Err.  &  App. 
1886),  Declares  the  only  basis  on  which  an  attorney  can  purchase 
a  mortgage  of  his  client.  The  assignee  of  such  mortgage,  who 
had  no  notice  of  attorney's  interest  in  bond  and  mortgage,  (it  had 
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been  assigned  in  blank),  and  no  circumstances  to  put  her  on  in- 
quiry, which  would  have  disclosed  his  interest,  acquires  an  un- 
assailable title  thereto.  Lynde  v.  Lynde,  64  E.  749  (Err.  &  App. 
1902) — ^not  a  mortgage  case — discusses  duty  of  attorney  to  client, 
and  client's  remedy. 

In  Wilson  v.  Hill,  13  E.  151  (Chan,  i860),  Counselor  at  law 
bound  to  ascertain  the  nature  and  character  of  a  trust,  knowing 
that  wife  had  her  property  in  trust  and  that  this  mortgage  was  in 
the  hands  of  a  third  party  in  trust  for  the  husband.  In  Black  v. 
Thurston  et  al.,  63  Atl.  999  (Chan.  1908),  Assignee  from  a  mort- 
gagee who  knows  that  the  mortgage  has  been  satisfied  in  mort- 
gagee's hands,  acquires  no  rights.  In  Bennett  v.  Hadsell,  23  E. 
174  (Chan.  1872),  "The  assignee,  even  without  notice  of  the 
usury,  takes  subject  to  that  defence."  In  Weinberger  v.  Brum- 
berg,  69  E.  676  (Chan.  1905).  'The  non-production  of  the  bond 
and  mortgage  is  naturally  and  necessarily  far  less  significant  of 
an  outstanding  hostile  title  in  cases  where  the  mortgagor  is  con- 
tracting for  the  payment,  compromise  or  readjustment  of  his  debt 
than  in  cases  where  a  stranger  to  the  assignee  is  purchasing  the 
mortgaged  land  or  the  mortgage  itself." 

16.  Married  Women.  "All  assignments  [of  mortgages,  etc.] 
made  under  this  section  by  a  married  woman  in  her  own  right  and 
without  her  husband  shall  be  valid."  '  Com.  St.  p.  3418,  section  31. 
To  married  woman,  Mulford  v.  Peterson  et  %ix,,  35  L.  127  (Sup. 
Ct.  1871),  In  Shipman  v.  Lord,  58  E.  381  (Chan.  1899),  affirmed 
60  E.  484  (Err.  &  App.  igoo).  Syllabus.  "An  assignment  of 
an  equitable  interest  in  land,  made  by  a  married  woman  to  secure 
another's  debt,  will  be  enforced  to  the  extent  of  subjecting  the 
land  to  the  payment  of  the  debt,  as  she  cannot  rescind  her  executed 
contract  of  surety-ship."  In  Whitney  v.  Franklin,  28  E.  126 
(Chan.  1877).  Syllabus.  "Where  a  married  woman  gave  to  the 
firm  of  which  her  husband  was  a  member,  her  note  for  his  in- 
debtedness to  such  firm,  and  the  firm  endorsed  the  note  and  gave 
a  mortgage  to  secure  its  payment,  and  she  afterwards  voluntarily 
paid  the  note  and  took  an  assignment  of  the  mortgaee — Held^  that 
she  has  no  claim  upon  the  mortgage."  By  the  Court.  If  the 
mortgage  was  given  to  secure  other  indebtedness  than  said  note, 
which  indebtedness  had  been  paid  in  full  before  the  assignment 

to  Mrs.  Franklin;  "The  mortgage had  no  validity  when  it 

was  assigned,  for  it  had  been  satisfied,  and  it  was  not  in  the  power 
of  Mars  (mortgagee)  to  give  it  validity  without  the  consent  of  the 
mortgagors." 

16.  Payment  Benefiting  Second  Assignee.  Syllabus.  "Where 
the  second  assignee  of  a  mortgage  obtained  it  from  the  first  as- 
signee, who  held  it  as  a  loan  security,  by  paying  the  difference  be- 
tween such  loan  and  the  mortgagor's  payments  to  the  mortgagee 
which  had  been  applied  on  the  loan,  a  subsequent  payment  by  the 
mortgagor  after  the  second  assignment  presumably  benefited  the 
second  assignee  by  decreasing  the  first  assignee's  claim."  Reid  v. 
Dublier  et  ux.,  98  Atl.  386  (Err.  &  App.  1916). 
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16a.  Payment  in  Good  Faith,  Without  Notice  of  the  Assign- 
ment. Tender.  **When  any  assignment  hereafter  made  is  not 
recorded,  as  in  this  act  provided,  any  payments  made  to  the  as- 
signor in  good  faith,  and  without  actual  notice  of  such  assignment, 
and  any  release  of  said  mortgaged  premises,  or  any  part  thereof, 
to  a  person  not  having  actual  notice  of  such  assignment,  shall  be 
as  valid  as  if  said  mortgage  had  not  been  assigned."  Com.  St.  P. 
3419,  section  34.  In  Fritz  v.  Simpson,^4  E.  437  (Chan.  1881), 
"Inasmuch  as  the  assignee  in  this  case  did  not  cause  his  assign- 
ment to  be  recorded,  the  effect  of  the  tender,  if  made  in  good  faith 
and  without  notice  of  the  assignment,  will  be  to  stop  the  interest 
from  the  time  when  the  tender  was  made."  In  Tradesmen's 
Building  etc.  Ass'n  v.  Thompson,  31  E.  539  (Chan.  1879),  "A  can- 
cellation is,  indeed,  in  effect,  a  release  of  the  whole  of  the  mort- 
gaged premises  from  the  mortgage."     Cancellation  not  authorized. 

17.  Assignee  for  the  Benefit  of  Creditors  May  Become  Part 
Owner  of  Debtor's  Real  Estate.     ''It  is  objected  that  the  assignee 

became  the  owner,  in  partnership of  the  principal  real  estate 

of  the  debtor.  It  appears,  however,  that  the  purchase  was  not 
made  at  his  own  sale,  but  at  the  sale  of  the  property  under  a  decree 
of  foreclosure  of  this  court,  and  that  he  procured  a  purchaser  at 
that  sale,  in  order  to  save  the  property  from  sacrifice,  and  subse- 
quently induced  the  purchaser  to  sell  him  an  interest  in  the  prop- 
erty. His  conduct  in  the  matter  was  not  only  not  objectionable, 
but  was  praiseworthy.  He  appears  to  have  been  actuated  by  an 
anxiety  to  save  the  property  from  sacrifice,  and  by  no  other  con- 
sideration. Under  such  circumstances,  he  cannot  be  regarded  as 
having  purchased  the  property  in  trust,  or  as  trustee."  Miller  v. 
Mulford,  31  E.  664  (Prerog.  Ct.  1879). 

18.  Prerogative  of  State  not  Lost.  Syllabus.  "A  mortgage  on 
lands  in  the  city  of  Rahway,  assigned  to  the  trustees  for  the  sup- 
port of  public  schools,  is  prior  in  lien  to  assessments  for  improve- 
ments on  the  premises  afterwards  imposed  by  the  city,  although 
the  assignment  was  never  recorded."  Trustees  of  Public  Schools 
V.  Shotwell,  45  E.  106  (Chan.  1889),  note  p.  106. 

18a.  Revocation  of  Assignment:  and  Equitable  Assignment. 
Discussion  as  to  assignor's  right  after  a  valid  assignment  of  fu- 
ture advances  to  revoke  the  assignment,  as  against  the  prior  as- 
signee, and  also  the  discussion  of  what  constitutes  an  equitable 
assignment.  Germania  B.  &  L.  Ass'n  v.  B.  Fraenkel  Realty  Co., 
82  E.  49  (Chan.  1913;  modified,  84  E.  164  and  199  (Err.  &  App. 
1914). 
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(See  Deficiency.) 

19.     Part-ot  Consideration.     Principal  Debtor.    Partition. 

19a.  Inverse  Order. 

19b.  Action  at  Law  and  the  Damages,  for  a  Breach  of  Covenant  to  Assume 

a  Mortgage. 
19c.  Sufficient  Evidence  of  Fraud. 

19.  Part  of  Consideration.  Principal  Debtor.  Partition. 
"This  contract,  however,  stipulates  that,  'said  real  estate  being  sub- 
ject to  a  mortgage  for  $2,080,'  the  consideration  of  $16,080  shall 
be  payable  as  follows :  *$2,o8o  in  said  mortgage,'  &c.  The  mort- 
gage, therefore,  is  to  be  paid  as  part  of  the  consideration,  and  the 
land  is  not  merely  taken  subject  to  the  mortgage.  It  is  in  effect 
an  assumption  to  pay  the  mortgage  in  discharge  of  the  vendor's 
liability  to  pay.  Instead  of  paying  him  the  entire  consideration 
money,  out  of  which  the  mortgage  may  be  paid,  so  much  of  the 
consideration  as  may  be  needful  is  appropriated  by  the  parties  for 
that  purpose.  The  mortgage  is  charged  upon  the  purchase- 
money,  and  not  upon  the  land  only,  by  the  agreement,  and  it  is 
rightly  so  stated  in  the  deed.*'  Thayerads  Torrey,  37  Lj*  343 
(Sup.  Ct.  1875). 

In  Cubberly  v.  Yager,  42  E.  289  (Chan.  1886),  Complainant 
conveyed  land  by  deed  containing  covenants  of  warranty.    "Yager 

doth  assume  two  certain  bonds  and  mortgages, held  on  said 

property which  sums  the  said  Yager  is  to  pay,  and  is  de- 
ducted from  the  said  purchase-money The  defendant  im- 
mediately took  possession  of  the  land,  but  neglects  to  pay  the  bal- 
ance due  the  mortgagees.  Yager  became  the  principal  debtor 
and  Applegate  [mortgagee]  the  surety,  in  the  judgment  of  law. 
In  such  case  equity  will  compel  the  principal  to  discharge  the  obli- 
gation  The  holders  of  the  mortgages  are  not  before  the 

court,  and  they  have  a  right  to  be  heard.  But  it  is  the  business 
of  the  defendant  to  know  the  amount  due,  and  to  pay  it  "Decree 
granted,  with  costs.  In  Herron  v.  Mullen,  56  E.  839  (Err.  &  App. 
1898).  "On  August  23d,  1894,  the  complainant,  Mullen,  executed 
to  the  defendant,  Herron,  a  deed  for  land  in  Trenton Con- 
veyed subject  to  two  mortgages which  mortgages,  it  was 

stipulated,  'the  party  of  the  second  part  hereby  agrees'  to  assume 

and  pay 'as  part  of  the  consideration  for  this  conveyance.' 

On  June  loth,  1895,  the  grantee,  Herron,  sold  the  property  to 
one  Phillips,  but  in  this  deed  there  was  no  clause  of  assumption. 

21 
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[Foreclosure  by  first  mortgagee,  second  mortgagee  made  a  party 
and  sale  of  premises  to  a  stranger  for  less  than  face  of  first  mort- 
gage.]   Mullen  now  brings  this  suit  against  Herron  to  com- 
pel him  to  perform  his  agreement  of  assumption  and  joins  the  first 

and  second  mortgagees  as  parties The  only  question  is 

whether  the  defendant  is  bound.  On  the  authority  of  Green  v. 
Stone,  9  Dick.  Ch,  Rep,  387,  I  think  he  is,  and  that  the  complain- 
ant is  clearly  entitled  to  the  relief  he  prays."  In  Palmer  v.  White, 
65  L.  69  (Sup.  Ct.  1900).  Syllabus.  "After  assumption  of  the 
mortgage  debt  by  the  grantee  in  a  conveyance  of  the  mortgaged 
premises,  the  obligor  of  the  bond  continues  to  be  regarded  as  the 
principal  debtor  in  an  action  at  law  against  him  on  the  bond."  In 
Stephany,  AdmV  v.  More,  82  L.  186  (Sup.  Ct.  1912).  Syllabus. 
''^The  fact  that,  after  two  tenants  in  common  have  executed  a  bond 
to  a  third  person,  and  have  secured  its  payment  by  a  mortgage 
upon  their  common  property,  one  of  them  conveys  all  of  his  inter- 
est in  the  mortgaged  premises  to  the  other,  and  the  latter  as  a 
consideration  for  the  conveyance  agrees  to  pay  the  mortgage  debt, 
does  not  relieve  the  former,  as  against  the  holder  of  the  bond, 
from  his  obligation  to- pay  the  money  due  upon  it." 

19a.  Inverse  Order.  "But  if  any  purchaser  of  a  part  of  mort- 
gaged premises,  instead  of  bargaining  for  a  clear  title,  chooses  to 
assume  the  payment  of  all  or  a  part  of  an  encumbrance  upon  the 
whole  of  such  premises,  such  purchaser  cannot  equitably  ask  that 
the  remaining  portion  shall  be  first  sold  to  answer  the  mortgage 
debt,  for  it  is  apparent  that,  after  such  person  gets  the  land  from 
a  mortgagor  at  a  less  price  on  account  of  the  encumbrances,  the 
payment  of  which  he  assumes,  he  cannot  ask  that  the  land  of  the 
mortgagor  shall  be  sold  to  relieve  his  own  land  of  the  debt  which 
he  has  promised  to  pay  as  a  part  of  the  consideration  for  his  pur- 
chase. For  these  obvious  reasons  the  land  of  such  purchaser, 
who  has  assumed  to  pay  a  mortgage,  or  a  part  of  a  mortgage,  is 
liable  for  all  or  such  part  of  the  mortgage  debt  before  the  land 
of  the  mortgagor  or  the  land  of  a  subsequent  purchaser  from  the 

mortgagor In  the  present  case,  when  the  two  conveyances 

were  made  respectively  to  Mrs.  Newell  and  Mrs.  Brady  there  was 
a  mortgage  upon  the  entire  property  amounting  to  $1,200.  Each 
deed  contained  an  assumption  to  pay  a  mortgage  of  $600.  The 
master  found  as  a  fact  that  there  was  no  $600  mortgage  upon  the 
property  and  therefore  he  found  that  there  was  nothing  upon 
which  the  assumption  could  operate.  For  this  reason  he  puts  the 
primary  liability  for  the  payment  of  the  $1,200  mortgage  upon  the 
remaining  property  of  the  mortgagor.  I  am  of  the  opinion  that 
this  method  of  dealing  with  the  defendants  is  erroneous.  In  my 
judgment  the  mention  of  the  $600  mortgages  is  with  respect  to  a 
division  of  the  $1,200  mortgage  into  two  parts.  What  the  mort- 
gagor meant  was  that  each  of  the  lots  sold  by  him  should  be  liable 
for  the  payment  of  the  mortgage  upon  the  premises  to  the  extent 
of  $600.    This  seems  to  me  to  be  the  equitable  conclusion  from 
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the  facts  without  extrinsic  explanation."  Explanation  given. 
Thompson  v.  Bird,  57  E.  177  (Chan.  1898,  and  cases  cited, 

19b.    Action  at  I^w  and  the  Damages  for  a  Breach  of  Covenant 

to  Assnme  a  Mortgage.    "Action for  breach  of  the  covenant 

to  assume  the  mortgage The  covenant  in  the  present  case 

was  one  to  pay  the  mortgage.  Its  language,  'which  mortgages  are 
assumed  by  the  party  of  the  second  part/  imports  that  the  grantee 
entered  into  a  personal  obligation,  and  took  upon  himself  the 
duties  of  the  covenantees  with  regard  to  the  mortgage.  Those 
duties  comprised,  in  this  instance,  an  obligation  to  pay  the  mort- 
gage debt  at  its  maturity,  and  this  obligation  must  therefore  be 

considered  as  assumed  by  the  defendant On  the  breach  of 

such  a  covenant,  the  damages  recoverable  are  a  sum  sufficient  to 
put  the  plaintiff  in  the  position  in  which  he  would  have  stood  if 
the  covenant  had  been  kept,  i.  e.,  one  of  complete  exoneration  from 
the  obligation  which  the  defendant  had  agreed  to  discharge.  Such 
sum  is  the  whole  amount  of  the  plaintiff's  debt."  Sparkman  v. 
Gove,  44  L.  253  (Sup.  Ct.  1882).  Golden  v.  Knapp,  41  L.  215 
(Sup.  Ct.  1879). 

19c.    Insufficient  Evidence  of  Frand.    Baker  v.  Bagnole,  98  Atl. 
851  (Err.  &  App.  1916). 


CHAPTER  VI. 

BONDS — CORPORATi:. 
20.    Syllabus  by  the  Court. 

20.  Syllabus  by  the  Court.  "4.  A  trustee  of  a  corporate  mort- 
gage, by  signing  a  certificate  on  each  of  the  bonds  of  the  corpora- 
tion that  *This  bond  is  one  of  a  series  of  bonds  mentioned  in  the 
deed  of  trust  within  referred  to,  executed  by  the  Bayamon  Plan- 
tation Company  to  the  trustee,*  does  not  thereby  render  himself 
liable  to  a  purchaser  of  the  bonds  from  the  corporation  in  case  the 
mortgage  proves  not  to  have  been  a  first  lien  upon  the  property 
covered  by  it  as  recited  in  the  bond 6.  A  trustee  of  a  cor- 
porate mortgage,  which  provides  that  the  trustee  shall  not  be  lia- 
ble for  any  failure  to  record  the  mortgage,  may  nevertheless  make 
a  special  contract,  independent  of  or  in  substitution  for  the  provi- 
sion in  the  mortgage,  whereby  he  agrees  with  the  purchaser  of  a 
bond,  secured  by  such  mortgage,  to  record  the  mortgage,  and  for 
failure  to  perform  such  contract  he  is  liable."  McCauley  v. 
Ridgewood  Trust  Co.,  79  Atl.  327  (Sup.  Ct.  191 1). 
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CHAPTER  VII. 

CANCELLATION. 

21.  Record  Cancellation. 
22  and  23.      Mistake. 

24.  Estoppel. 

25.  Fraud.    Reinstatement. 

26.  Extinguishment  and  Merger. 

27.  Evidence. 

28.  Implied  Promise  on  Cancellation  of  Illegal  Corporation  Mortgage. 

29.  Trustee's  Fraudulent  Mortgage,  Adjusted. 

30.  Change  of  Forum. 

31.  Quieting  Title. 

•31a.  Careless  Executor  Cannot  Get  an  Accounting,  or  a  Cancellation  of 

Mortgage  Given  by  Himself  to  Secure  His  Co-beneficiaries. 
31b.  Cancellation  of  Mortgage  after  Final  Decree  Giving  Mortgagee  Costs. 

21.  Seoord  Cancellation.  "When  any  mortgage,  registered  as 
aforesaid,  shall  be  redeemed,  paid  and  discharged,  it  shall  be  the 
duty  of  the  said  clerk,  on  application  to  him,  made  by  the  mort- 
gagor or  person  redeeming,  paying  and  discharging  the  said  mort- 
gage, and  producing  to  him  the  said  mortgage  canceled,  or  a  re- 
ceipt thereon,  signed  by  the  mortgagee  or  his  executors,  adminis- 
trators or  assigns,  to  enter  in  a  margin a  minute  of  the  said 

redemption,  payment  and  discharge ;  which  minute  shall  be  a  full 
and  absolute  bar  to  and  discharge  of  the  said  entry,  registry  and 
mortgage."     Com.  St.  p.  3416,  section  23. 

In  Baldwin  v.  Howell,  45  E.  522,  537  (Chan.  1889),  and  cases 
cited.  Statute  discussed  and :  "  'the  mortgage,  of  which  this  is 
a  copy,  was  presented  to  me  this  day  with  seals  torn  off,  and  with 
the  desire  that  the  same  should  be  canceled  of  record.  I  do  there- 
fore, this  twentieth  day  of  July,  A.  D.  1872,  cancel  the  same. — 

Simerson   Clark.' With   this   unusual   entry   before   them, 

showing  that  the  mortgage  had  been  presented  for  cancellation, 
without  disclosing  by  whom,  it  became  at  once  the  plain  duty  of 
the  interested  inquirer  to  look  farther  for  the  truth  concerning 

the  authenticity  of  that  attempted  cancellation The  person 

examining  that  entry  hacj  sufficient  notice  to  put  him  on  inquiry." 
As  to  the  various  conditions  that  will  put  a  prudent  man  on  in- 
quiry, see  p.  535  (5  New  Jersey  and  3  other  cases  cited). 

In  Trenton  Banking  Co.  v.  Woodruff  et  ah,  2  E.  125  (Chan. 
1838),  and  cases  citea,  "It  has  been  settled  in  this  court,  that  the 
cancellation  of  a  mortgage  on  the  record  is  only  prima  fctcie  evi- 
dence of  its  discharge,  and  leaves  it  open  to  the  party  making  such 
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alkgation,  to  prove  that  it  was  made  by  accident,  mistake  or  fraud. 
On  such  proof  being  made,  the  mortgage  will  be  established,  even 
against  subsequent  mortgagees  without  notice."  To  the  same 
effect,  Heyder  v.  Excelsior  Building  Loan  Association,  42  E.  403 
(Err.  &  App.  1886).  In  Tradesman's  Building  etc.  Ass*n  v. 
Thompson,  31  E.  539  (Chan.  1879),  "The  mortgagee  did  not,  in 
person,  undertake  to  discharge  the  mortgage,  [left  in  county 
clerk's  office],  nor  did  he  give  any  written  direction  or  authority 
[to  attorney]  to  do  so,  and  he  swears  he  gave  none  at  all,  and  did 
not  consent  to  the  cancellation.  He  never  received  the  mortgage 
which  was  made  in  substitution.     It  was  not  offered  to  him  until 

after  this  suit  was  brought.    The  cancellation held 

wholly  unauthorized.  In  Manchester  B.  &  L.  Association  v. 
Beardsley,  72  E.  720  (Chan.  1907),  Com.  Stat.p.  3416,  sections  23, 
25,  use  words  "record"  or  "recording"  synonymously  with  words 
"register"  or  "registering,"  and  the  use  of  either  method  of  dis- 
charging mortgage  is  equally  effective.  For  further  provisions, 
see  statutes  p.  3424,  sections  57-61. 

22.    Mistakes.     "The  complainant  received   no  consideration 

for  the  act — the  defendant  gave  none Under  a  mistaken 

impression  that  the  mortgage  was  satisfied,  he  consented  to  its  can- 
cellation. It  is  clearly  against  good  conscience  that  the  defend- 
ant should  avail  himself  of  the  mistake  to  escape  the  payment  of 
an  honest  debt."  Banta  v.  Vreeland,  15  E.  107  (Chan.  1862). 
In  Frazee  v.  Inslee  and  Campbell,  2  E.  242  (Chan.  1839),  "He 
[defendant]  examined  the  records,  and  it  seems  the  clerk  gave 
him  wrong  information.  He  did  not,  when  inquired  of,  inform 
him  that  this  mortgage  of  complainant  was  left  there  for  record. 
That  it  was  there,  however,  at  the  time,  I  see  nothing  from  the 
evidence  to  make  me  doubt.  The  clerk's  certificate  on  the  back 
of  it  says  it  was  recorded  on  the  21st  of  April.  In  the  absence  of 
any  proof  of  fraud  by  the  complainant,  or  his  agent,  when  the 
mortgage  was  cancelled  intentionally  and  understandingly  by  the 
defendant,  and  a  deed  taken  for  the  same  property,  I  cannot  upon 
any  safe  principle  revive  the  mortgage,  or  prevent  the  complainant 
from  reaping  the  benefit  of  his  rights  as  a  first  mortgagee.  This 
would  be  giving  encouragement  to  negligence,  and  destroy  the 
value  of  a  public  record."  In  Garwood  v.  AdmVs  of  Eldridge,  2 
E.  153  (Chan.  1839),  Neglect  in  not  examining  the  records. 

In  Freeholders  of  Middlesex  v.  Thomas  and  Martin,  20  E.  39 
(Chan.  1869),  and  cases  cited.  Syllabus.  "A  mortgagor  bor- 
rowed money  and  gave  a  second  mortgage,  agreeing  with  the 
lender  to  use  part  of  the  money  to  pay  off  a  first  mortgage,  which 
was  held  by  the  board  of  chosen  freeholders.  His  attorney  noti- 
fied the  county  collector,  who  had  the  custody  of  the  first  mort- 
gage, that  he  had  deposited  the  money  in  bank,  and  the  collector 
receipted  the  bond,  and  canceled  the  mortgage  of  record.  In  ten 
days  afterwards  the  bank  stopped  payment;  and  the  money  not 
having  been  drawn,  the  officer  canceled  the  receipt,  and  appended 
a  memorandum  to  the  record  that  the  cancellation  was  entered  by 
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mistake.  Held — ^That  the  transaction  was  not  a  payment.  The 
first  mortgage  remained  a  valid  security,  and  might  be  enforced 
in  a  suit  for  foreclosure."  Power  of  county  collector,  discussed. 
In  Blair  v.  McDonnell,  5  E.  327  (Chan.  1846),  Syllabus.  "Re- 
lief granted  where,  by  mistake  of  both  seller  and  buyer,  the  deed 
did  not  cover  the  lands  intended  to  be  sold  and  bought,  and  money 
paid  on  account  of  the  purchase  decreed  to  be  repaid,  and  the 
bond  and  mortgage  given  by  the  purchaser  to  be  canceled." 

In  Seeley  et  a/,  v.  Bacon  et  aL,  34  Atl.  141  (Chan.  1896),  'That 
the  cancellation  occurred  by  reason  of  a  mistake  of  facts  is  undis- 
puted. It  is  entirely  clear  that  the  supposition  that  no  subsequent 
encumbrances  existed  upon  the  mortgaged  property  [County 
clerk's  clerk  gave  wrong  information]  was  the  inducing  cause  to 
such  action.  Now,  as  a  rule,  equity  will  refuse  to  rectify  a  mis- 
take which  occurred  through  the  unexcusable  negligence  of  the 
party  who  asks  to  be  relieved  from  the  eflPect  of  the  mistake.  Hag- 
gerty  v.  McCanna,  25  N.  J.  Eq.  48;  Dillett  v.  Kemble,  Id.  66; 
Voorhis  v.  Murphy,  26  N.  J.  Eq.  434.  But  what  degree  of  vigi- 
lance is  to  be  exercised  must  depend  upon  the  facts  of  each  case. 
Where  the  act  done  by  mistake  is  one  calculated  to  induce  others 
to  take  a  line  of  conduct  which  will  put  them  to  loss  if  the  mistake 
is  corrected,  it  ought  to  be  clear  that  the  party  asking  for  relief 
has  been  led  into  the  mistake  in  spite  of  the  employment  of  the 
highest  degree  of  vigilance.  Where,  however,  no  one  is  injured 
by  the  mistake  but  the  party  himself,  and  no  one  has  changed  his 
position  by  reason  of  the  act  executed  through  the  influence  of  the 
alleged  mistake,  I  see  no  reason  why  the  mistake  should  not  be  cor- 
rected, although  the  highest  degree  of  vigilance  has  not  been  ex- 
ercised  No  valuable  consideration  was  advanced  by  Bacon 

at  the  time  of  the  execution  of  the  mortgage  to  him  on  the  faith 
of  the  supposed  non-existence  of  the  two  old  mortgages,  arising 
from  their  cancellation  of  record.  By  the  decree  asked  for,  [re- 
instatement],  the  parties  will  be  placed  in  statute  (?)  quo. 

In  Institute  B.  &  L.  Ass'n  v.  Edwards,  81  E.  360,  367  (Chan. 
I9I3)»  ^wrf  copious  citations.  Facts.  "The  present  controversy 
is  to  determine  whether  the  lien  of  complainant,  as  mortgagee  of 
certain  real  estate,  is  superior  to  the  lien  of  two  certain  judgments 
against  the  mortgagor.  The  controversy  arises  from  the  fact  that 
the  complainant  held  a  mortgage  on  the  real  estate  in  question 
which  was,  admittedly,  a  prior  lien  to  ths^t  of  the  two  judgments 
now  held  by  defendants,  and  subsequently  took  a  new  mortgage 
on  the  same  land  from  the  same  mortgagor  for  the  same  debt  and 
cancelled  its  former  mortgage,  without  ascertaining  [though  an 
inadequate  search  was  made]  that  the  judgments  in  question  had 
in  the  meantime  been  entered  against  the  mortgagor."  By  the 
Court.  "I  am  convinced  that  in  a  case  of  this  nature  where  no 
one  has  been  injured  by  the  mistake  but  the  party  complainant  and 
no  one  has  changed  his  position  by  reason  of  the  act  which  has 
been  performed  in  consequence  of  the  mistake,  relief  cannot  be 
properly  denied  upon  the  theory  that  a  high  degree  of  vigilance 
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has  not  been  exercised  by  the  complainant.  The  negligence  of 
complainant  in  failing  to  procure  proper  searches  should,  I  think, 
be  thus  considered  with  reference  to  its  effect  on  the  rights  of 
others,  and  so  considered  cannot  be  properly  regarded  as  that  type 
of  culpable  negligence  which  appropriately  affords  a  bar  to  equita- 
ble relief." 

23.  Mistake.  Syllabus.  "Complainant's  testator  held  a  mort- 
gage upon  a  tract  of  land  divided  into  three  lots.  The  prior  mort- 
gages on  lots  A  and  B  had  been  foreclosed  when  complainant's 
testator  brought  foreclosure  proceedings  on  the  remaining  lot  C. 
Through  a  mistake  in  description,  the  bill  excluded  lot  C  upon 
which  foreclosure  was  sought,  and  the  sheriff's  deed  to  complain- 
ant's testator  contained  the  same  mistake.  Complainant's  testator 
went  into  possession  of  the  lot  C,  and  after  his  death  complainant 
discharged  prior  mortgages  under  the  belief  that  she  was  the 
owner  of  the  equity  of  redemption.  Held,  that,  the  mistake  not 
being  the  result  of  gross  negligence  but  a  natural  one,  a  court  of 
equity  would  relieve  complainant  from  the  effect  and  revive  the 
discharged  mortgage."  By  the  Court,  "Against  such  mistakes,  in 
the  absence  of  gross  negligence  or  intervening  equities,  the  court 
will  grant  relief."  Vliet  v.  Cowenhoven,  83  E.  234,  237  (Chan. 
1914).  In  Fine  v.  King,  33  E.  109  (Chan.  1880),  "Complainant 
knew  when  [a  mortgage  was  cancelled] by  which  he  ob- 
tained priority  for  his  mortgage that  the  mortgage  held  by 

the  administrators  was  held  in  trust  to  secure  the  widow's  dower, 
and  he  knew  that  the  cestuis  qui  trust  had  not  consented  to  the 
arrangement."  Reinstatement,  In  Woodruff  v.  Mutschler,  34  E. 
37  (Chan.  1881),  "No  letters  of  administration  had,  when  the 

mortgage  was  canceled,  been  issued  upon  her  estate That 

the  cancellation  was  unauthorized  there  is  no  room  to  doubt.  T^e 
next  of  kin  had  no  authority  to  discharge  the  mortgage  debt. 

They  had  none  to  cancel  the  mortgage [Grantee:]    Knew 

that  Mrs.  Mack  held  the  mortgage  at  her  death,  and he 

knew  that  it  was  the  money  paid  by  him  for  the  consideration  of 
the  conveyance  which  the  next  of  kin  received  in  consideration  of 

the  cancellation  of  the  mortgage He  was  bound  to  see  that 

the  cancellation  on  which  he  relied  was  made  by  due  authority." 
Reinstated.  Note  p.  34  Mortgage  passes,  on  death  of  mortgagee, 
to  his  personal  representative. 

In  Swedesboro  Loan  and  Building  Ass'n  v.  Cans,  65  E.  137 
(Chan.  1803)  and  cases  cited,  A  mortgagee,  under  the  mistaken 
belief  that  on  the  death  of  an  intestate  his  land  descended  to  his 
father,  on  receiving  a  deed  from  the  father  canceled,  without  con- 
sideration from  the  true  heirs,  its  mortgage :  mortgage  re-estab- 
lished and  foreclosed  as  against  the  heirs.  "Our  later  cases  dis- 
play a  desire  to  discover  some  ground  to  rectify  an  inequitable 

result  flowing  from  mistakes  of  all  kinds [even]  Mistakes 

arising  from  ignorance  of  the  law" :  In  Chilver  v.  Weston,  27  E. 
435  (Chan.  1876),  Syllabus.  "Where,  after  such  foreclosure  and 
sale,  [by  prior  mortgagee,  not  making  subsequent  one  a  party,] 
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the  first  mortgagee,  who  was  the  purchaser,  has,  at  the  request  of 
the  mortgagor,  and  to  release  him  from  liability  on  his  bond, 
receipted  the  bond  and  mortgage  and  signed  an  acknowledgment 
of  receipt  of  the  amount  of  the  decree,  and  authorized  cancellation 
of  the  mortgage  and  decree,  though  the  mortgage  and  decree  were 
not,  in  fact,  canceled  of  record,  he  will,  nevertheless,  in  the  sub- 
sequent foreclosure  suit,  [by  said  subsequent  mortgagee,]  be  en- 
titled to  the  benefit  of  the  bond  and  mortgage/' 

In  Collignon  v.  Collingnon,  52  E.  516  (Chan.  1894.  Syllabus. 
"In  an  action  to  foreclose  a  mortgage  executed  by  complainant's 
husband  and  another,  and  assigned  to  complainant,  complainant 
testified  that  her  husband  mutilated  it  without  her  consent,  and  by 
mistake.  The  mortgagors  subsequently  executed  an  agreement 
reciting  that  the  mortgage  had  been  mutilated  through  mistake, 
and  declaring  that  no  advantage  would  be  taken  of  it,  and  there- 
after interest  was  regularly  paid  on  it.  Held,  that  it  was  valid  as 
against  a  judgment  creditor  of  a  subsequent  owner  of  the  premises 
mortgaged,  though  the  agreement  was  not  recorded,  the  mortgage 
never  having  been  canceled  of  record.*' 

In  Land  Title  &  Trust  Co.  et  al,  v.  Kohlenberg  et  aL,  35  Atl.  295 
(Chan.  1896),  Syllabus.  "The  attorneys  holding  a  mortgage  for 
foreclosure  forwarded  to  the  mortgagee,  at  its  request,  an  order 
from  the  mortgagor,  on  an  insurance  company,  for  the  amount 
supposed  to  have  been  agreed  on  in  adjustment  of  a  loss  on  the 
property,  which,  under  the  policy,  was  payable  to  the  mortgagee, 
and  a  cash  payment  of  the  amount  remaining  due  on  the  mortgage, 
and,  in  the  belief  that  it  was  paid,  satisfied  the  mortgage  of  record ; 
the  cash  payment  being  part  of  the  proceeds  of  a  new  mortgage 
on  the  property,  made  by  the  mortgagor  with  an  understanding 
that  it  should  be  the  first  lien.  The  insurance  company  refused  to 
pay  the  amount  expected,  but,  as  authorized  by  the  policy,  ten- 
dered full  payment  of  the  mortgage,  and  demanded  its  assignment. 
Held,  that,  it  appearing  that  the  mortgagee  had  not  in  fact  author- 
ized the  satisfaction  of  the  mortgage  it  was  done  through  mistake, 
and  the  mortgage  would  be  reinstated  on  repayment  of  the  amount 
received  from  the  proceeds  of  the  second  mortgage,  the  holder 
of  such  mortgage  having  taken  it  while  the  first  mortgage  stood 
of  record.*' 

In  Ward,  Trustee,  v.  Greinlds,  10  Atl.  374  (Chan.  1887),  It  is 
plenary  proof  that  documents  are  trash,  if  a  business  man  has 
placed  them  where  the  rats  ate  them — ^and  the  presumption  of  pay- 
ment of  the  mortgage,  from  lapse  of  time,  will  forbid  the  assignee 
to  reinstate  it  as  cancelled  of  record  by  mistake;  In  Kocher  v. 
Kocher,  56  E.  546  (Chan.  1898),  A  life  tenant  being  obliged  to 
pay  a  mortgage  to  protect  her  estate,  and  who  through  ig'norance 
and  inadvertance,  canceled  the  mortgage  of  record,  where  nobody 
has  changed  his  position  or  acquired  any  rights  based  on  the  idea 
that  the  mortgaged  premises  were  free  of  the  mortgage  in  ques- 
tion, does  not  lose  her  right  to  be  subrogated  to  the  rights  of  the 
holder  of  the  mortgage,  In  Dubois  v.  Schaffer,  23  E.  402  (Chan. 
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1873),  "The  mistake  must  be  clearly  established."  In  Lilly  v. 
Quick,  2  E.  97,  103  (Chan.  1838),  Syllabus.  *' Where  a  lost 
mortgage  has  been  established,  by  a  decree  of  the  court,  as  a 
valid  and  subsisting  encumbrance,  the  subsequent  finding  of  the 
mortgage  in  the  hands  of  a  third  person,  cancelled,  without  further 
evidence,  will  not  vary  the  case  or  induce  the  court  to  alter  the 
decree."  By  the  Court.  "The  seals  are  torn  off,  but  the  signa- 
tures remain  on  it The  tearing  off  of  the  seals  by  an  un- 
authorized person,  will  not  cancel  it It  must  be  given  up 

and  canceled  by  consent  of  the  owner." 

24.  Estoppel.  Assignee :  "Finding  this  latter  bond  and  mort- 
gage in  the  possession  of  the  scrivener,  Leslie,  he  paid  the.  money 
secured  by  them  to  him,  the  scrivener,  and  had  the  encumbrance 

canceled  on  the  record The  question  whether  the  payment 

and  cancellation  of  the  appellant's  mortgage  were  legal  is 

the  only  point  sub  judice The  problem  to  be  solved  is,  was 

Leslie,  the  scrivener,  the  agent  of  the  appellant  in  the  affair  in 

question? It  is  a  case  ever  regulated,  and  regulated  wholly, 

by  the  doctrine  of  estoppel,  for  the  question  always  in  such  in- 
vestigations is,  has  the  obligee  acted  in  such  a  way  as  to  lead  the 
obligor,  or  his  representative,  reasonably  to  the  conclustion  that 
the  alleged  agent  had  the  right  to  receive  payment  of  the  obli- 
gation  It  is  a  matter  of  fact  to  be  interpreted  by  such  rules 

as  are  applied  in  other  cases  of  the  same  class.  The  inquiry  then 
is,  was  the  assignee,  Carson,  justified  in  concluding,  from  the 
facts  before  him,  that  Leslie,  the  scrivener,  was  the  agent  of  the 
mortgagee,  with  authority  to  receive  payment  of  the  moneys  se- 
cured?  At  the  time  of  the  satisfaction  of  the  bond  and 

mortgage  Carson  found  them  in  the  hands  of  the  scrivener.  This 
was  the  sole  circumstance  that  could,  in  the  slightest  manner,  have 

affected  his  conduct That  a  person  in  possession  of  a  bond  is 

thereby  shown  to  have  the  right  to  receive  the  moneys  it  calls  for^ 
is  a  doctrine  that  has  neither  decision  nor  dictum  for  its  sanction." 
Leslie  broke  into  a  sealed  bundle,  of  valuable  papers,  entrusted  to 
his  care  to  put  in  his  fire  proof  safe,  and  criminally  abstracted  the 
securities.  Lawson  v.  Nicholson,  52  E.  822  (Err.  &  App.  1894)  ; 
In  Baldwin  v.  Howell,  45  E.  535  (Chan.  1889),  "Can  he  [pur- 
chaser] claim  anything  under  this  cancellation?  I  am  impressed 
with  the  belief  that  he  cannot,  in  equity.  He  did  not  examine  the 
record,  and  was  in  no  sense  influenced  by  it,"  In  Manchester  B. 
and  L.  Association  v.  Beardsley,  72  E.  714  (Chan.  1907),  An 
association  may  bind  itself  by  the  payment  of  a  mortgage  to  its 
president  and  his  authorization  to  cancel  same,  by  entrusting  him 
with  full  power  to  negotiate  for  it,  give  notice  to  pay  it,  and  have 
possession  of  the  bond  and  mortgage. 

25.  Fraud — ^Reinstatement.  At  the  time  the  defendants  ac- 
cepted their  conveyance  this  mortgage  stood  uncanceled  of  record. 

It  was  surrendered  by  him,  [grantor-mortgagor],  as  a  part 

of  the  ceremony  of  the  transfer  of  title,  to  the  defendants,  who 
subsequently,  by  their  agent,  presented  it,  with  the  seals  torn  off. 
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to  the  clerk  of  the  county,  who  thereupon  made  the  usual  entry 

of  satisfaction,  in  the  register It  appears  incontestably,  in 

the  case,  that  this  instrument  was  lodged  by  the  mortgagee  with 
the  clerk  of  the  county,  and  that  it  was  withdrawn  from  that 
custody  by  the  mortgagor;    the  burthen,  therefore,  of  showing 

that  such  withdrawal  was  authorized,  is  on  the  defendants 

Acquitting  the  executor  [the  legal  owner  of  the  mortgage]  of  in- 
discretion in  the  affair,  all  we  have  left  is  the  single  fact  of  a 
fraud  committed  by  the  mortgagor  upon  the  defendants.  None 
of  the  consequences  of  that  fraud  can  be  visited  on  the  executor, 
who  is  innocent.  The  defendants  trusted  to  the  acts  and  repre- 
sentations of  the  mortgagor,  and  in  that  way  were  deceived,  and 

they  must  bear  the  loss When,  therefore,  the  bond  does  not 

accompany  the  mortgage  the  presumption  of  payment  does  not 
arise,  but  the  reverse ;  the  separation  of  the  papers  denotes  some- 
thing very  different  from  payment In  this  case  the  defend- 
ants were  clearly  chargeable  with  notice  of  this  effect,  viz.  that 
the  money  secured  by  this  instrument  was  not  paid,  and  that  if 
the  mortgagor  had  any  right  to  the  mortgage  it  was  in  consequence 

of  some  special  agreement What  that  agreement  was,  I 

think  it  was  their  duty  to  ascertain."  Harrison  v.  New  Jersey 
Railroad  and  Transportation  Co.,  19  E.  493-501  (Err.  &  App. 
1868). 

In  Dudley  v.  Bergen,  23  E.  400,  and  cases  cited,  (Chan.  1873), 
"The  satisfaction  piece  was  entrusted  to  the  defendants,  only  to 
be  used  in  a  certain  manner  and  to  effect  a  certain  purpose  [to 
give  another  mortgage  priority].  He  abused  the  confidence  re- 
posed in  him,  and  used  it  for  another  purpose,  fof  his  own  bene- 
fit [recorded  it,  and  did  not  execute  and  record  a  promised  new 
mortgage  to  complainant]  and  to  the  injury  of  the  complainant. 
This  is  a  fraud  which  will  be  remedied  by  a  court  of  equity.  No 
relief  is  asked  against  the  mortgagees  under  the  new  loan.  So 
far  as  they  were  concerned,  the  satisfaction  piece  was  rightly  used. 

It  is  held  by  the  complainant,  untorn  and  uncanceled,  and 

has  never  been  satisfied  in  fact.  The  entry  on  the  record  is  the 
only  matter  that  can  be  affected  by  the  decree  in  this  case." 

In  Harris  v.  Cook,  28  E.  346  (Chan.  1877),  ''The  attorney  of 
the  latter,  [George  Buchanan,]  before  the  loan  was  made,  searched 
the  records  to  ascertain  the  state  of  the  title  and  whether  the 
property  was,  free  from  encumbrance,  and  assumed,  from  the 
certificate  of  cancellation  of  the  mortgage,  that  it  had  been  duly 
canceled  of  record.     Buchanan  lent  the  money,  taking  a  mortgage 

on  the  property  as  security At  the  sale  under  the    [his] 

foreclosure.  Cook  and  Bernheimer  bought  the  property.  They 
had  no  notice,  and  neither  had  Buchanan,  except  from  the  record, 
of  the  existence  of  the  complainants'  mortgage.  The  complain- 
ants were  not  aware  that  their  mortgage  had  been  canceled  of 
record  until  after  the  purchase  by  Cook  and  Bernheimer  had 
been  completed.  Their  mortgage had  not  been  paid  or  sat- 
isfied.    It  had  not  been  receipted.     It  was  never  canceled  nor  re- 
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deemed ;  nor  was  it  produced  in  the  clerk's  office  to  be  canceled 
at  the  time  when  it  was  canceled  of  record ;  nor  was  it  produced 
there  at  all,  but  the  cancellation  was  entirely  without  their  knowl- 
edge, and  was  not  due  to  any  negligence  on  their  part,  nor  is  any 
laches  imputable  to  them The  action  of  the  clerk  in  can- 
celing the  mortgage  or  record  was  without  warrant  or  authority, 
and  was  therefore  of  no  effect.  His  false  certificate,  while  it  mis- 
led those  who  examined  the  record  in  respect  to  the  property, 
nor  did  not  satisfy  nor  extinguish  the  mortgage,  nor  in  any  wise 
effect  its  validity,  and  it  cannot  affect  the  rights  of  the  lawful 
owners  of  the  mortgage.'* 

In  Heyder  v.  Excelsior  Building  Loan  Association,  42  E.  403 
•(Err.  &  App.  1886).  Syllabus.  "Permitting  the  custodjr  of  a 
mortgage  to  be  in  the  mortgagor,  held  to  be  proof  of  negligence 
in  the  mortgagee,  such  as  precludes  restoration  of  the  mortgage 
canceled  through  fraud  of  the  mortgagor,  against  a  subsequent 
purchaser  in  good  faith  and  without  notice."  In  Young  v.  Hill, 
31  E.  429  (Chan.  1879),  and  cases  cited,  Syllabus.  "Lands  were 
conveyed  to  a  mortgagee  in  consideration  of  his  cancelling  a  mort- 
gage thereon  given  by  the  grantor  and  his  wife.  They  fraudu- 
lently concealed  [by  denial  thereof]  the  existence  of  a  judgment 
obtained  against  them  by  collusion,  and  levied  on  the  premises  the 
day  before  the  transfer. — Held,  that  the  cancellation  should  be  set 
aside,  and  the  lien  of  the  mortgage  re-imposed  on  the  lands,  and 
that  the  judgment  creditor  be  restrained  from  selling  the  prem- 
ises except  subject  to  the  mortgage."  In  Halsted  v.  Calvin,  51 
E.  387  (Chan.  1893),  Unmatured  bonds  payable  only  to  bearer, 
put  in  possession  of  a  third  person  and  dealt  with  by  him  as  the 
owner,  in  a  transaction  with  a  third  person  ignorant  of  the  facts 
— ^are  lost  to  the  owner.  In  Brown  v.  Carpenter,  57  E.  25  (Chan. 
1898),  "Grantees  of  a  mortgagor  with  fraudulent  intent,  who  have 
purchased  the  land  without  actual  knowledge  of  the  mortgage,  for 
a  consideration  not  stated,  ask  that  the  mortgage  be  canceled.  A 
court  of  equity  would  not  afford  to  the  mortgagors  the  relief  they 
ask,  because  of  the  principle  which  underlies  the  maxim  in  pari 

delicto,  potior  est  conditio  possidentis and  I  do  not  think 

that  they  stand  in  better  position." 

In  Higgins  v.  Jamesburg  B.  and  L.  Ass'n,  67  E.  525  (Chan. 
1904),  and  cases  cited,  Syllabus,  "i.  The  record  of  an  assign- 
ment of  a  mortgage  is  constructive  notice that  the  assignor 

has  no  authority  to  procure  the  cancellation  of  the  assigned  mort- 
gage. 2.  The  administratrix  of  a  deceased  assignee  of  a  mort- 
gage is  not  estopped  to  set  up  the  existence  of  the  mortgage, 
where  the  assignor  obtained  possession  of  it  from  her  by  false 
representations  as  to  his  right  to  it,  and  purpose  in  obtaining  it, 
and  then  caused  it  to  be  canceled  of  record  and  gave  a  new  mort- 
gage on  the  lands."  By  the  Court.  "She  was  not  requested  to 
sign  any  receipt  in  acknowledgment  of  its  payment,  nor  to  con- 
sent to  its  cancellation,  and  when  David  presented  the  bond  and 
mortgage  to  the  representative  of  the  defendant  he  had  no  more 
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title  to  it  than  if  he  had  found  it,  and  with  the  knowledge  to  be 
obtained  from  the  record — that  David  had  sold  and  transferred 
all  of  his  interest  in  that  mortgage — it  was  the  duty  of  the  defend- 
ant to  do  more  in  the  premises  than  accept  the  statement  of  the 
assignor  [that  it  had  been  paid,  and  accepting  from  him  a  writ- 
ten request  to  the  clerk  of  the  county  to  cancel  itj." 

In  Brown  v.  Mutual  Ben.  Life  Ins.  Co.,  32  E.  815  (Err.  &  App. 
1880),  "If  they  would  avoid  the  security  which  has  been  given  in 
this  case,  on  the  ground  of  fraud,  [forgery],  it  was  incumbent  on 
them  to  interpose  the  objection  promptly,  and  not  to  continue  to 
act  under  it  after  they  discovered  the  existence  of  the  alleged 
fraud."  In  Roche  v.  Hoyt,  71  E.  326  (Chan.  1906),  and  cases 
cited.  A  fraudulent  contrivance  to  hinder  the  exchange  of  prop- 
erties. "In  respect  to  such  transactions,  [transfer  of  property  to 
defraud  creditors],  neither  party  is  entitled  to  the  aid  of  a  court 

of  equity The  like  doctrine  is  undoubtedly  applicable  to 

other  transactions  conceived  and  carried  out  for  the  purpose  of 
fraudulently  diminishing  or  defeating  the  right  of  third  parties. 
Such  transaction  will  neither  be  enforced  or  avoided  at  the  de- 
mand of  either  of  the  parties  thereto.  What  the  court  would  not 
do  by  any  direct  proceeding  it  will  not  permit  to  be  done  indi- 
rectly." In  Frazee  v.  Inslee  and  Campbell,  2  E.  241  (Chan. 
1839),  Studied  silence  and  promptness  in  recording  a  mortgage  at 
a  time  when  a  party  knows  that  parties  are  negotiating  to  sell  the 
land,  where  the  mortgagee  is  not  bound  to  give  information  that 
he  holds  the  mortgage  in  his  hands,  does  not  constitute  fraud. 

26.    Extinguishment  and  Merger.     "Defendant holds  two 

mortgages,  prior  in  date  and  registry  to  that  of  the  complainant. 
They  were  given  to  secure  the  annual  payment  of  the  interest  of 

certain  sums  during  the  defendant's  life [Such  interest  was 

paid,  and  receipts  endorsed  on  the  bonds  given  with  the  mortgages, 
mainly  by  mortgagor's  notes,  which  have  never  been  paid.]  The 
defendant  was  induced  to  accept  a  mortgage,  embracing  the  same 
premises  covered  by  her  two  prior  mortgages,  for  the  amount 

of  the  notes,  and  to  surrender  the  notes Five  mortgages 

were  executed  by  the  mortgagor  in  the  interval  between  the  date 
of  her  two  first  and  the  date  of  her  last.  The  complainant  holds 
one  of  the  five.  When  the  defendant  accepted  the  last,  she  was 
ignorant  of  the  existence  of  all  the  others,  except,  perhaps,  the 
one  dated  two  days  before  the  date  of  her  last.  The  complainant 
insists  that  the  defendant,  by  accepting  the  last,  extinguished  the 
lien  of  her  two  prior  mortgages  to  the  extent  of  the  debt  secured 
by  the  last The  question  is  one  of  intention.  Simply  ac- 
cepting the  mortgagor's  notes  did  not  pay  the  debt,  nor  discharge 
the  lien  of  the  mortgages:   nor  did  the  subsequent  surrender  of 

the  notes  for  the  last  mortgage  have  that  eflPect Acceptance 

of  the  second  [security  of  equal  degree  with  the  first]  will  only 
operate  as  an  extinguishment  of  the  first,  when  it  is  shown  that 
the  creditor  accepted  the  second  mortgage  with  the  understanding 
that  that  should  be  its  effect Where  a  first  mortgagee  ac- 
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cepts  a  new  mortgage  and  surrenders  a  prior  one  for  cancellation, 
in  ignorance  of  the  existence  of  an  intervening  lien,  equity,  in 
the  absence  of  laches  or  other  disqualifying  fact,  will  restore  him 

to  his  original  position Unless  it  has  been  satisfactorily 

shown  that  the  defendant  intended,  by  the  acceptance  of  the  last 
security,  to  give  up  the  lien  of  her  first,  the  first  remains  in  full 
vigor Quite  conclusively  proved  that  her  purpose  in  ac- 
cepting the  last  mortgage  was  to  get  security  for  what  it  was  sup- 
posed was  then  unsecured,  and  not  to  give  up  or  relinquish  any- 
thing."    Hutchinson  v.  Swartsweller,  31  E.  ^d6  (Chan.  1879). 

In  Howard  Sav.  Inst.  v.  Essex  Building  &  Loan  Ass'n  et  al., 
46  Atl.  223  (Chan.  1899),  "^7  the  final  decree  in  a  foreclosure 
suit  the  indebtedness  on  the  bond  is  not  merged."  In  Lockard  v. 
Joines,  23  Atl.  1075  (Chan.  1892),  and  cases  cited,  Syllabus  by  the 
Court,  "i.  In  case  the  holder  of  a  mortgage  takes  title  to  the 
equity  of  redemption  with  the  view  of  releasing  the  mortgagor 
from  the  obligations  upon  his  bond,  without  it  appears  that  it  was 
the  intention  of  the  parties  to  surrender  the  mortgage  for  can- 
cellation, and  such  mortgage  is  surrendered  to  the  mortgagor, 
who  gets  it  canceled  without  the  mortgagee  being  aware  of  his 
right  to  retain  such  mortgage  and  hold  it  as  a  muniment  of  title, 
a  court  of  equity  will  annul  such  cancellation,  and  order  the  mort- 
gage surrendered  to  the  mortgagee 3.  A  court  of  equity 

will  keep  an  encumbrance  alive,  or  consider  it  extinguished,  as  may 
best  serve  the  purpose  of  justice  and  the  just  interest  of  the  par- 
ties. The  union  of  the  equity  of  redemption  with  the  legal  estate 
produces  a  merger  of  the  mortgage,  unless  it  be  declared  to  be 
kept  on  foot  for  some  beneficial  purpose.  4.  This  is  based  upon 
the  presumption,  as  a  matter  of  law,  that  the  party  must  have  in- 
tended to  keep  on  foot  his  mortgage  title  when  it  was  essential  to 
his  security  against  an  intervening  title,  or  for  other  purposes  of 
security." 

27.  Evidence.  "The  case  is  not  without  difficulty,  but  I  think 
that  the  importance  of  maintaining  the  investment  of  moneys  by 
instruments  solemnly  entered  into  requires  that  they  should  not  be 
set  aside,  except  on  the  clearest  evidence  of  their  invalidity." 
Black  V.  Purnell,  50  E.  369  (Chan.  1892).. 

28.  Implied  Promise  on  Cancellation  of  Illegal  Corporation 
Mortgage.  "The  defendants,  before  the  mortgage  matured,  had 
sold  the  stock  of  the  company,  and  it  had  passed  into  other  hands, 
and  the  plaintiff  being  advised  that  the  purchasers  of  the  stock  of 
a  corporation  had  no  lawful  right  to  apply  a  part  of  the  assets  of 
the  company  towards  the  payment  of  their  individual  debts,  work- 
ing thereby  a  distribution  of  capital,  and  that  the  mortgage  can- 
not be  enforced  against  the  company,  voluntarily  canceled  it,  and 
claimed  that  no  payment  had  ever  been  made  of  so  much  of  the 
consideration  as  was  represented  by  the  mortgage.     This  claim 

we  think  is  a  just  one There  remained  an  implied  promise 

to  pay  the  agreed  price."  Hess  v.  Reick  et  al.,  69  Atl.  1090  (Sup. 
Ct.  1908). 
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29.  Tmstee's  Fraudnlent  Mortgage  Adjusted.  Every  one  is  a 
trustee  whose  office  is  to  advise  or  operate  for  another,  though  he 
acts  gratuitiously.  A  trustee  who  fraudulently  secures  a  mort- 
gage from  his  cesttii  que  trust  for  property  purchased  for  him, 
must  have  the  mortgage  adjusted  to  what  is  found  due,  and  then 
the  bond  and  mortgage  must  be  given  up  and  canceled.  Wright 
V.  Smith,  23  E.  106  (Chan.  1872). 

30.  Change  of  Forum.  "The  principal  object  of  this  suit  is  to 
procure  a  decree  directing  the  defendant  to  surrender  a  bond  for 
cancellation [Oh  motion  to  dissolve  injunction  staying  fur- 
ther prosecution  of  an  action  at  law  to  enforce  the  payment  of  the 

bond.]     Question Is  it  necessary  to  the  doing  of  full  and 

complete  justice  that   the    forum   of   the   litigation   should   be 

changed? The  bill  in  this  case  was  not  filed ..until  after 

issue  had  been  joined  in  the  action  at  law  and  it  had  been  noticed 

for  trial The  foundation  of  the  bill  is  that  the  bond  in  suit 

was  secured  by  a  mortgage,  and  has  been  paid  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises ;  while  the  truth  is,  if  the 
evidence  taken  in  the  action  at  law  is  true,  that  the  bond  in  suit 
was  not  secured  by  a  mortgage,  but  is  an  entirely  different  instru- 
ment, and  has  not  been  paid  either  in  whole  or  in  part 

Complainant  has  no  right,  at  least  at  this  time,  to  have  the  litiga- 
tion respecting  the  bond  withdrawn  from  the  court  in  which  the 

defendant's  action  is  pending  and  transferred  to  this  court 

This  court  has  power,  in  a  proper  case,  to  decree  that  a  bond  or 
other  instrument  shall  be  surrendered  for  cancellation,  even 
though  a  successful  defence  may  be  made  at  law  against  a  recov- 
ery on  it.  The  rule  which  controls  the  action  of  the  court  in  such 
cases,  as  stated  by  Chancellor  Williamson,  in  Cornish  v.  Bryan,  2 
Stock,  146,  1 51,  is  this:  **The  mere  fact  that  the  ground  upon 
which  the  jurisdiction  of  this  court  is  invoked  may  avail  the  party 
in  an  action  at  law,  and  constitutes  a  valid  defence  by  plea  or 
otherwise,  is  not  a  sound  objection  to  the  court's  exercising  this 
power.  If  a  party  holds  an  obligation  which  ought  to  be  can- 
celed, and  persists  in  holding  it  for  the  purpose  of  harassing  the 
obligor  with  a  suit,  he  ought  not  to  be  permitted  to  select  his  own 
place,  time  and  circumstances  for  such  prosecution.  Where  a  suit 
at  law  has  been  commenced,  and  the  defence  at  law  is  complete, 
then  that  is  a  good  objection  for  this  court's  refusing  to  change 
the  forum  of  the  litigation.  Where,  too,  the  defence  is  of  a  char- 
acter plain  and  palpable,  and  within  the  command  of  the  party  at 
any  time,  this  court  ought  not  to  encourage  a  resort  to  an  expen- 
sive litigation  in  a  court  of  equity.  In  all  cases  the  court  must 
exercise  a  sound  discretion,  and  be  regulated  in  its  action  by  the 

propriety  of  the  particular  case  before  it.' The  case  being 

one  of  pure  common  law  cognizance,  unaffected  by  a  single  equita- 
ble consideration,  the  defendant  has  a  clear  right  to  have  it  heard 
and  determined  according  to  the  course  of  the  common  law.    The 
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injunction  must  be  dissolved."  Chase  v.  Chase,  50  E.  143-149 
(Chan.  1892),  In  Cornish  v.  Bryan,  supra:  The  defence  was  pay- 
ment, and  of  such  a  character  as  to  render  a  defence  at  law  em- 
barassing. 

31.  Quieting  Title.  "  'Whenever  a  deed  or  other  instrument 
exists,  which  may  be  vexatiously  or  injuriously  used  against  a 
party  after  the  evidence  to  impeach  or  invalidate  it  is  lost,  or 
which  may  throw  a  cloud  or  suspicion  over  his  title  or  interest, 
and  he  cannot  immediately  protect  or  maintain  his  right  by  any 
course  of  proceedings  at  law,  a  court  of  equity  will  afford  relief 
by  directing  the  instrument  to  be  delivered  up  and  canceled,  or  by 
making  any  other  decree  which  justice  and  the  rights  of  the  par- 
ties may  require/  The  complainant  alleges  that  the  defendant's 
mortgage  was  taken  with  full  notice  of  the  existence  of  the  previ- 
ous conveyance,  by  deed  then  unrecorded,  of  part  of  the  mort- 
gaged premises,  by  the  mortgagor  to  the  grantor  of  the  complain- 
ant. He  asks,  on  this  and  other  grounds,  that  it  may  be  declared 
to  be  of  no  effect  against  his  property where  the  cancella- 
tion of  an  instrument  is  sought  on  the  principle  quia  timet,  the 
complainant,  to  be  successful,  must  show  a  title 'to  the  relief  free 
from  all  reasonable  doubt;  and  it  must  also  appear  that  it  is  clearly 
against  conscience  that  the  instrument  should  be  permitted  to  re- 
main uncanceled."     Shotwell  v.  Shotwell,  24  E.  380,  387  (Chan. 

1874). 

31a.  Careless  Executor  Cannot  Oet  an  Accounting  or  a  Cancel- 
lation of  a  Mortgage  Oiven  by  Himself  to  Secure  His  Co-beneficia- 
ries. Syllabus.  '*In  1882  the  executor  filed  a  bill  for  an  accounting 
with  these  children  [of  his  deceased  father]  and  to  have  the  mort- 
gage [given  by  him  to  secure  their  interest  as  tenants  in  common 
with  himself]  canceled.  Held,  that  the  lapse  of  time  was  so  great 
and  the  accounts  kept  by  the  executor  so  defective  that  no  account- 
ting  would  be  decreed.  Held,  further,  that  as  it  was  impossible 
to  ascertain  what  sum  was  due  to  the  children  upon  an  accounting, 
the  mortgage  would  not  be  cancelled."  Morgan  v.  Morgan,  50 
E.  474  (Err.  &  App.  1892). 

31b.  Cancellation  of  Mortgi^e  After  Final  Decree  Giving  Mort- 
gee  Costs.  Syllabus.  "When  a  mortgagee  is  made  defendant  to 
a  suit  for  foreclosure,  and  the  final  decree  in  that  suit  gives  such 
mortgagee  his  costs,  he  will  not  be  required  to  cancel  or  release 
his  mortgage  before  the  costs  are  paid.'*  Lewis  v.  Conover,  21  E. 
230  (Chan.  1870). 


CHAPTER  VIII. 
clerk's  official  duties. 

31c.  Liability  of  Sureties  on  Clerk's  Bond  for  His  Official  Acts. 


31c.  Liability  of  Snreties  on  Clerk's  Bond  for  His  •Official  Acts. 
"Whether  the  sureties  on  the  [Court  of  Common  Pleas]  clerk's 
official  bond  are  liable  to  the  prosecutors  for  any  injury  they  may 
have  sustained  from  his  wrongful  entry  of  the  cancellation  of 
the  mortgage.  The  condition  of  the  bond  is  an  undertaking  that 
the  clerk  *shall,  in  all  things  touching  and  concerning  his  said  of- 
fice, well  and  truly,  faithfully  and  impartially,  execute  and  per- 
form the  same,  as  well  with  resf)ect  to  all  persons  concerned  as  to 
the  state  of  New  Jersey.'  By  the  law  of.  this  state,  the  clerk  is 
the  keeper  of  the  registry  of  mortgages The  entry  of  satis- 
faction of  a  mortgage,  as  well  as  the  registration  of  it,  is  part  of 
the  official  duties  of  the  clerk,  and  the  sureties  on  the  bond  of  a 
clerk,  conditioned  as  this  bond  is,  for  the  faithful  performance  of 
the  duties  of  his  office,  are  liable  for  misfeasance  as  well  as  non- 
feasance in  his  official  duties The  duty  of  the  clerk  with  re- 
spect to  such  entries  in  the  records  of  his  office  being  a  public 
duty,  if  there  has  been  a  breach  of  it,  he  will  be  liable  to  any  one 
who  may  have  suffered  damages  from  his  neglect  or  default — the 
action  being  founded,  not  on  contract,  but  on  the  breach  of  duty 
And  this  liability  will  extend  also  to  the  sureties  on  his  of- 
ficial bond,  whose  undertaking  is  for  his  faithful  performance  of 

the  duties  of  his  office The  amount  they  subsequently  paid 

to  relieve  the  property  from  the  mortgage,  represents  the  actual 
loss  they  sustained  in  buying  and  paying  for  property  which  in 
fact  was  subject  to  the  mortgage,  but  which  they  were  induced  to 
buy  at  the  price  bid,  by  the  belief  that  the  mortgage  was  satisfied." 
Appleby  v.  State,  45  L.  164-167  (Err.  &  App.  1883). 

In  Upton  V.  Slater,  83  L.  374  (Sup.  Ct.  1912),  "The  implication 
arising  from  the  record  before  us  is  that  the  plaintiff  had  notice 
of  the  mortgage  when  he  purchased  the  property.  He,  therefore, 
was  not  damnified  by  the  failure  to  index  the  mortgage." 
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CONDITION. 


32.    Condition  Broken. 


32.  Condition  Broken.  '*The  words  of  the  covenant  are  very 
broad — 'shall  not  lease,  let  or  demise  all  or  any  part  of  the  prem- 
ises, nor  assign,  transfer  or  make  over  the  same  or  the  lease  or 

any  of  the  term' But  in  New  Jersey  a  mortgage  is  deemed 

a  mere  security  for  the  payment  of  the  debt,  leaving  the  entire 
legal  estate  in  the  mortgagor,  at  least  until  default  in  payment  of 
the  debt A  mortgage  is  not  regarded  as  a  violation  of  a  con- 
dition against  alienation But  in  the  present  case  the  mort- 
gagor, the  lessee,  mad^  default  in  payment  of  the  mortgage  debt 
and  thus  gave  the  mortgagee,  the  brewing  company,  an  absolute 
right  as  against  the  lessee,  either  to  enter  upon  the  demised  prem- 
ises or  to  have  the  leasehold  estate  sold  to  pay  his  debt,  and  this 
latter  right  the  brewing  company  exercised  by  the  foreclosure 
proceedings  and  the  sale  to  Wenner.  Thus  the  act  and  default  of 
the  lessee,  operating  directly  upon  the  lease  and  the  estate  there- 
under, resulted  in  the  transfer  of  the  same,  and  that  result  must 
be  deemed  to  have  been  within  the  contemplation  of  the  lessee 

when  he  executed  the  mortgage  and  failed  to  pay  the  debt 

In  our  judgment,  a  iportgage  of  the  lease  or  estate  carried  out  by 
the  entry  of  the  mortgagee  or  by  a  sale  under  the  mortgage  is  an 
assignment  and  transfer  within  both  the  words  and  the  intent  of 
the  covenant.'*  West  Shore  R.  R.  Co.  v.  Wenner,  70  L.  237  (Err. 
&  App.  1908). 

In  Fowler  v.  Tovell,  et  al.,  39  Atl.  725  (Chan.  1897),  Syllabus. 
"A  condition  in  a  mortgage  bond,  which  provided  that  the  ob- 
ligors were  to  pay  the  obligee  the  proceeds  of  all  sales  of  lands 
conveyed  to  the  obligors,  was  not  broken  by  a  sale  made  by  the 
obligors,  not  as  an  actual  sale,  but  without  consideration,  and 
merely  for  the  purpose  of  making  the  grantee  a  depository  of  the 
title." 
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CHAPTER  X. 
CONFLICT  OF  LAWS. 


33.  Syllabns.  "i.  Notes  made  by  a  firm  were  endorsed  by  the 
wife  of  one  of  its  members,  a  resident  of  New  Jersey,  who  also 
gave  a  mortgage  of  her  separate  estate  to  secure  them.  Another 
of  the  members,  who  resided  in  New  York,  and  to  whom  the  notes 
and  mortgage  were  given  to  be  discounted  in  New  York,  to  pro- 
cure funds  for  the  partnership,  fraudulently,  delivered  the  notes 
and  mortgage  to  plaintiffs,  who  resided  in  New  York,  as  security 
for  a  pre-existing  debt  for  which  he  was  liable.  Held,  that  the 
rights  of  the  holder  of  the  notes  and  mortgage  are  to  be  deter- 
mined by  the  laws  of  New  York."  Frank  et  al.  v.  Morehead  et  al., 
31  Atl.  1016  (Chan.  1895). 

In  Perkins  v.  Trinity  Realty  Co.,  69  E.  730  (Chan.  1905),  af- 
firmed 71  E.  304  (Err.  &  App.  1906).  Defendant  must  plead  the 
law  of  another  state,  if  he  desires  to  take  advantage  thereof. 


39 


CHAPTER  XL 

CONSIDERATION. 

34.  Sealed  Instniment. 

35.  Voluntary  Mortgage. 

36.  Extension  of  Time  of  Payment. 

Z7'    Services  and  Loans  of  Members  of  Family  to  Each  Other. 

38.  Settlement  of  Litigated  Suit. 

39.  Indemnification.     Promise  to   Perform  a   Prior   Legal   Obligation. 

Payment  of  Taxes  by  Mortgagor. 

40.  Release  of  Debt. 

41.  Precedent  Debt.    Corporation. 

42.  Bona  Pidc  JPurchaser  for  Value  Under  Com.  St.  p.  3414,  Section  22. 

43.  Husband  and  Wife. 

44.  Time  for  Payment  Extended. 

44.  Time  for  Payment  Extended.    Estoppel,  Although  no  Consideration. 

45.  Failure  of  Consideration. 

46.  Accommodation  Mortgages  of  Corporation. 

47.  Separation  of  Valid  from  Vicious  Consideration. 

48.  Prima  Facie  Evidence  of  Consideration. 

• 

48a.  Valid  Mortgage  May  be  Given  for  Debt  Barred  by  Statute  of  Lim- 
itations. 

49.  Mortgage  Taken  as  Collateral  Security  is  not  Superior  to  the  Title 

of  an  Assignee  for  the  Benefit  of  Creditors. 

50.  Sharing  in  a  Mortgage  to  Which  One  is  Not  a  Party. 

51.  AbandonAient  of  Right  of  Action;    Extension  of  Time  of  Payment; 

Acceptance  of  Bond  and  Mortgage  in  Place  of  a  Simple  Contract 
Liability;    Are  Valuable  Consideration  for  a  Mortgage. 

34.  Sealed  Instmment.  "A  bond  and  mortgage,  or  any  instru- 
ment under  seal,  implies  a  consideration,  none  need  be  proved; 
and  it  is  good  if  it  is  shown  that  none  was  given This  mort- 
gage given  to  Wood  by  Burnet,  the  legal  owner  of  the  fee,  with 
the  consent  of  the  others  interested,  [each  was  interested  in  an 
equal  third],  for  the  avowed  purpose  of  raising  money  upon  it, 
is  a  perfectly  valid  security,  and  in  the  hands  of  any  one  who  has 
advanced  money,  or  become  surety  for  money  raised,  is  upon  a 
sufficient  consideration  to  sustain  it,  as  against  all  subsequent  en- 
cumbrancers or  purchasers.*'  Farnum  v.  Burnett,  21  E.  89  (Chan 
1870).  In  Aller  v.  Aller,  40  L.  452  (Sup.  Ct.  1878),  Com.  St.  p. 
2240,  section  66 :  "Does  not  reach  the  case  of  a  voluntary  agree- 
ment, where  there  was  no  consideration,  and  none  intended  by  the 
parties."  Not  a  mortgage  case.  Knorr  v.  Lloyd,  47  Atl.  54 
(Chan.   1900).     In  Com.  Stat.  p.  2240,  section  66,  "The  seal 

40 
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thereof  shall  be  only  presumptive  evidence  of  a  sufficient  con- 
sideration, which  may  be  rebutted  as  if  such  instrument  was  not 
sealed." 

35.  Voluntary  Mortg^age.  'The  mortgage  [given  to  protect 
property  against  an  anticipated  judgment]  was  duly  recorded  and 
delivered  to  the  husband  of  one  of  the  mortgagees,  and  has  been 
under  their  control  ever  since.  It  is  perfectly  well  settled  that  a 
mortgage  given  under  such  circumstances  and  for  such  purposes 
is  perfectly  valid  as  between  the  parties,  and  is  void  only  as 
against  creditors.  It  is  also  good  as  a  pure  gift  as  between  the 
parties."    Risley  v.  Parker,  50  E.  287  (Chan.  1892). 

In  Lee  v.  Kirkpatrick,  14  E.  266  (Chan.  I862),  ''If  the  defend- 
ant chose  voluntarily  ^o  give  his  bond  and  mortgage  to  pay  a  debt 
of  a  third  party  to  the  complainant,  it  surely  does  not  lie  in  his 
mouth  to  object  that  he  did  not  receive  a  full  consideration  for 
his  undertaking."  In  Perkins  v.  Trinity  Realty  Co.,  69  E.  726 
(Chan.  1905),  and  cases  cited,  affirmed  71  E.  304  (Err.  &  App. 
1906).  "Where  there  is  no  evidence  of  any  donative  purpose  in 
the  giving  of  the  bond  or  note,  but  the  transaction  must  be  viewed 

as  one  of  contract  solely I  think  that  the  mortgage  may  only 

be  foreclosed  or  rights  under  it  enforced  where  there  was  a  debt 
to  secure  which  it  was  given." 

36.  Extension  of  Time  of  Payment.  An  agreement  by  a  mort- 
gagee to  extend  the  time  of  payment  requires  a  consideration  or 
an  estoppel  in  pais.  Hauser  v.  Capital  City  Brewing  Co.,  57  Atl. 
724  (Chan.  1904)  ;  Money  paid  for  stock  and  used  by  the  com- 
pany in  the  payment  of  debts ;  In  Perkins  v.  Trinity  Realty  Co., 
supra.  Syllabus.  "Where  a  debt  was  past  due,  and  the  creditor 
demanded  payment  or  security,  whereupon  the  debtor  tendered 
and  the  creditor  accepted  a  mortgage,  executed  by  a  corporation 
on  its  property,  but  did  not  release  the  debtor  or  expressly  extend 
the  time  of  pa3mient,  the  mortgage  is  supported  by  a  considera- 
tion." By  the  Court,  p.  728,  "An  agreement  to  forbear  'may  be 
either  expressed  or  inferred,  from  the  facts  and  circumstances  of 
the  case.' " 

37.  Services  and  Loans  of  Members  of  One  Family  to  Eaoh 
Other.  "So  far  as  relates  to  the  claim  for  services  rendered,  the 
mortgage  is  without  consideration,  and  fraudulent  as  against 
creditors.  The  law  implies  no  promise  to  pay  for  services  ren- 
dered by  members  of  a  family  to  each  other,  whether  by  children, 
parents,  grandparents,  brother,  stepchildren  or  other  relations. 
No  action  can  be  maintained  for  such  services,  in  the  absence  of 
an  express  contract  or  engagement  to  pay  for  them.  The  rule 
rests  upon  the  simple  reason  that  such  services  are  not  performed 
in  the  expectation,  or  upon  the  faith  of  receiving  pecuniary  com- 
pensation." Consideration  for  a  loan  by  mother  to  son,  upheld. 
Updyke  v.  Titus,  13  E.  153  (Chan.  i860). 

In  Coley  v.  Coley,  14  E.  354  (Chan.  1862),  "In  the  absence  of 
satisfactory  proof  of  actual  fraud,  the  mortgage  will  be  sustained 
to  the  extent  of  the  consideration  actually  given,  and  will  be  de- 
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clared  void  as  to  the  residue  as  against  the  claims  of  subsequent 
judgment  creditors."  The  strongest  considerations  of  duty  may 
prompt  a  son,  of  his  own  motion,  to  give  preference  to  a  loan 
from  his  widowed  mother;  Disbrow  v.  Durand,  54  L.  346  (Err. 
&  App.  1892),  Collects  many  New  Jersey  cases.  Not  a  mortgage 
case. 

38.  Settlement  of  Litigated  Snit.  'It  sufficiently  appears  by 
the  pleading  that  the  mortgage  was  given  in  compromise  settle- 
ment of  a  litigated  suit,  and  that  such  a  compromise  settlement 
forms  a  good  consideration.  Randall  v.  Reynolds,  61  E.  337 
(Chan.  1901) ;  In  Conover  v.  Stillwell,  34  L.  58  (Sup.  Ct.  1869), 
and  cases  cited,  "What  substance  there  must  be  in  a  claim,  to 
make  a  compromise  of  it,  unless  it  is  actually  in  suit,  a  valid  con- 
sideration, has  occasioned  great  contrariety  of  decision.  The 
cases  are  carefully  collected  in But there  is  no  con- 
troversy that  the  claim,  whatever  it  was,  must  be  extinguished  or 
discharged.  Its  extinguishment  by  force  of  the  compromise  is  the 
benefit  accruing  to  the  promiser  which  gives  to  it  the  effect  of  a 

consideration The  entire  effect  of  the  arrangement  was  to 

leave  the  legal  rights  of  the  parties  just  what  they  previously 
were.  A  promise  made  under  such  circumstances  will  not  create 
a  legal  cause  of  action." 

39.  Indemnification.  Promise  to  Perform  a  Prior  Legal  Obli- 
gation. Payment  of  Taxes  by  Mortgagor.  ''Three  mortgages 
were  given  to  indemnify  them  from  any  loss  by  reason  of  these 
indorsements.  A  mortgage  may  be  given  to  indemnify  the  mort- 
gagee for  being  surety  or  indorser.  -  This  is  a  good  considera- 
tion, and  such  mortgage  will  be  valid  as  against  subsequent  pur- 
chasers or  incumbrancers";  Uhler  v.  Semple,  20  E.  294  (Chan. 
1869) ;  In  Conover  v.  Stillwell,  34  L.  58  (Sup.  Ct.  1869),  "The 
Conovers,  at  the  making  of  this  contract,  were  under  a  prior 
legal  obligation,  by  virtue  of  the  mortgage  given  for  a  portion  of 
the  purchase-money,  to  pay  the  money  which  they  were  induced 
to  pay  by  the  defendant's  undertaking.  The  performance  of  this 
obligation,  neither  gave  the  defendant  nor  the  assignee  of  the 
mortgage  a  benefit  to  which  he  was  not  previously  entitled ;  nor 
did  it  deprive  the  Conovers  of  anything  which  they  were  not 
previously  bound  to  render.  The  performance  by  the  plaintiff  of 
what  he  was  under  a  prior  legal  obligation  to  perform  in  the  man- 
ner and  at  the  time  stipulated  in  the  mortgage,  is  not  a  sufficient 
consideration  to  support  the  new  contract  he  obtained  from  the 
defendant  at  the  time  of  performance.** 

In  Day  v.  Gardner,  42  E.  202  (Chan.  1886),  and  cases  cited. 
''The  doctrine  is  settled  that  a  promise  by  a  creditor  to  forgive  or 
relinquish  a  part  of  his  debt,  provided  a  new  or  additional  secur- 
ity is  given  for  the  balance,  is  valid The  payment  of  the 

taxes,  therefore,  removed  liens  standing  prior  to  the  mortgages, 
and  thus  gave  the  mortgagee  an  additional  or  better  security. 
Her  debt  was  made  more  secure.  A  substantial  benefit  accrued 
to  her  from  the  payment  of  the  taxes [Argument  that  she 
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was  bound  to  pay  the  taxes  and  so  simply  did  her  duty  in  so 
doing].  This  argument  assumes  a  fact  which  does  not  exist, 
namely,  that  it  was  the  duty  of  the  defendant  to  pay  the  taxes  in 
question.  They  were  not  assessed  against  her,  nor  was  she  under 
the  least  personal  liability  for  them.  They  were  assessed  against 
the  mortgaged  premises  in  the  name  of  her  [deceased]  husband 

as  owner Whether  he  or  she  was,  in  fact,  the  owner,  does 

not  appear.    The  mortgaged  premises  were  liable  for  the  taxes, 

but  the  defendant  was  not Any  collateral  benefit  received 

by  the  creditor,  which  is  entitled  to  be  regarded  as  a  technical 
legal  consideration,  will  be  held  to  be  sufficient  to  support  the 
contract." 

40.  Release  of  debt.  '*The  rule  now  in  force  is,  that  no  act  or 
conduct  on  the  part  of  a  creditor,  indicating  an  intention  to  re- 
lease or  forgive  a  debt,  will  operate  as  a  release  or  discharge  in 

equity,  unless  it  is  entitled  to  the  same  effect  at  law If  tjie 

testatrix  gave  the  receipt  in  question  under  a  promise  to  the 
defendant  that  the  services  which  he  had  theretofore  rendered  to 
her,  and  those  which  he  should  thereafter  render,  should  be  con- 
sidered as  an  equivalent  for  the  mortgage  debt,  and,  on  her  death, 
operate  to  discharge  the  debt,  there  can  be  no  doubt,  I  think,  that 
her  promise  has  the  support  of  a  sufficient  consideration  to  give 
it  legal  efficacy.  As  to  the  adequacy  or  sufficiency  of  the  con- 
sideration, the  testatrix  had  an  unquestionable  right  to  be  her  own 
judge,  and  in  cases  of  this  class,  where  no  undue  influence;  im- 
position or  fraud  is  proved,  inadequacy  of  consideration  is  with- 
out the  least  force  as  an  objection  to  the  validity  of  the  contract, 
''Defendant  was  testatrix's  confidential  adviser;  Traphegan  v. 
Voorhees,  44  E.  30  (Chan.  1888). 

In.  Tulane  v.  Clifton,  47  E.  353  (Chan.  1890),  "His  promise 
to  pay  the  annuity  was  purely  voluntary,  and  therefore  was  un- 
enforceable at  law  for  want  of  consideration He  was  under 

no  obligation  to  continue  it.  Hence,  a  promise  to  apply  a  portion 
of  that  annuity,  in  the  future,  to  the  satisfaction  of  a  recurring  in- 
debtedness [interest  on  a  mortgage  given  by  annuitant,  for  value] 

of  the  promisee  to  him,  created  no  right  in  the  promisee 

His  promise  to  make  such  application  was  nothing  more  than  a 

promise  to  forgive  the  debt A  debt  on  bond  and  mortgage 

cannot  be  extinguished  by  a  mere  statement  of  the  creditor  that 
he  will  not  enforce  it,  or  that  he  forgives  it,  or  even  by  the  re- 
ceipt for  the  whole,  when,  in  fact,  a  part  only  has  been  paid. 
Where  the  purpose  is  to  voluntarily  extinguish  such  a  debt,  it 
must  be  executed  by  an  instrument  as  solemn  as  the  instrument 
by  which  the  debt  was  created.  Irwin  v.  Johnson,  9  Stew.  Eq. 
347  [Err.  &  App.  1882.  See,  note  p.  348]."  Last  three  cases  de- 
fine valuable  consideration. 

41.  Precedent  Debt.  Corporation.  "These,  therefore,  were 
antecedent  debts;  and  the  rule  is  settled  by  the  great  weight  of 
authority  that  a  mortgage  taken  for  a  precedent  debt  does  not  con- 
stitute the  mortgagee  a  purchaser  for  value."     Reeves  et  al.  v. 
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Evans  et  al.,  34  Atl.  477  (Chan.  1896)  :  In  Martin  v.  Bowen,  51 
E.  454  (Chan.  1893),  and  cases  cited,  Complainant  received  title 
deed  to  a  lot  of  land,  with  a  written  statement  that  he  should 
hold  it  as  security  for  his  accommodation  indorsement  for  de- 
fendant.    This  agreement  was  never  recorded.     "The  right  is 

purely  equitable The  right  in  this  case,  by  reason  of  its 

being  founded  upon  a  full  consideration  moving  at  the  date  of  its 
creation,  holds  the  highest  rank  arhong  equities  of  that  class,  and 
its  holder  occupies  the  commanding  position  of  a  bona  fide  pur- 
chaser for  value  paid. . .  .The  best  position. . . .  [of]  the  creditors, 
is  that  of  mortgagees  holding  under  a  legal  mortgage  duly  re- 
corded, but  given  to  secure  a  prior  indebtedness ; and.' 

their  right  is  subordinate  to  that  of  the  complainant." 

In  Pancoast  v.  Duval,  26  E.  445  (Chan.  1875),  Conveyance  in 
payment  of  a  pre-existing  debt,  made  subsequent  to  an  unrecord- 
ed mortgage,  does  not  constitute  the  grantee  a  purchaser  for  val- 
uable consideration,  within  the  meaning  of  the  "act  to  register 
mortgages,"  so  as  to  give  him  preference  over  the  prior  unregis- 
tered mortgage;  In  Tate  v.  Security  Trust  Co.,  63  E.  563  (Chan. 
1902),  and  cases  cited.  "Question  is  whether  an  assignee  taking 
a  mortgage  for  a  pre-existing  debt,  without  delivering  up  the 
evidence  of  such  debt,  but  taking  it  merely  as  collateral  security 
for  its  payment,  holds  it  as  purchaser  for  value.  In  my  judg- 
ment he  does  not";  In  De  Witt  v.  Van  Sickle,  29  E.  212  (Chan. 
1878),  An  assignee  of  a  mortgage,  who  paid  nearly  the  whole 
of  the  purchase-money  with  the  notes  of  the  assignor,  was  not  a 
purchaser  for  value ;  In  Trust  Co.  v.  Trustees  of  Wm.  F.  Fisher 
&  Co,,  67  E.  602  (Err.  &  App.  1904),  and  cases  cited.  Syllabus. 
"A  mortgage  given  merely  to  secure  antecedent  debts  is  not  given 

'for  value,'  within  the  meaning of  clause  e,  in  section  70, 

of  the  Federal  Bankruptcy  Act,  or  for  a  valuable  consideration/ 
within  the  meaning  of  section  64  of  the  New  Jersey  Corporation 
act."  Protection  Building  and  Loan  Association  v.  Knowles,  54 
E.  528  (Chan.  1896),  affirmed,  55  E.  822  (Err.  &  App.  1896). 

42.  Bona  Fide  Purchaser  for  Value  Under  Com.  St.  p.  3414^ 
Section  22.  "Here  all  that  the  complainant  has  lost  or  parted 
with  is  a  credit  for  $115  on  her  judgment,  being  the  amount  she 
bid  for  the  land  in  question  at  the  sale  under  her  decree.  To  that 
extent  her  judgment  is  paid  and  satisfied,  and  can  never  be  en- 
forced against  the  judgment  debtor The  payment  pro  tanto 

of  complainant's  judgment  was  sufficient  to  give  her  the  standing 
of  a  bona  fide  purchaser  for  value,  and  bring  her  within  the 
terms  of  the  twenty-second  section  of  the  act  concerning  mort- 
gages." Sipley  V.  Wass,  49  E.  471,  474  (Chan.  1892),  cases  cited 
and  criticised. 

43.  Husband  and  Wife.  "The  voluntary  mortgage  by  the  wife 
of  her  land  to  secure  the  payment  of  her  husband's  bond  is  bind- 
ing upon  her  not  only  so  far  as  the  loan  is  concerned,  but  as  to 
the  debt  voluntarily  created  by  him  against  himself  and  arising 
from  a  merely  moral  obligation  which  he  acknowledged  without 
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demand  or  even  solicitation,  but  solely  from  his  sense  of  justice 

And  her  mortgage,  given  to  secure  the  payment  of  the 

bond  of  her  husband,  will  not  be  regarded  as  having  no  validity  or 
binding  effect  simply  because  the  consideration  of  the  bond  is  an 
obligation  merely  moral  and  not  enforceable  in  law  or  in  equity/* 
Campbell  v.  Tomkins,  32  E.  173  (Chan.  1880),  affirmed  33  E. 
362  (Err.  &  App.  1880). 

In  Hann  v.  Crickler,  43  Atl.  1064  (Chan.  1899).  A  husband's 
collateral  mortgage  to»secure  his  agreement  to  support  his  wife  is 
valid;  In  Cole  v.  Lee,  45  E.  785  (Err.  &  App.  1889),  and  cases 
cited,  "It  is  well  settled  that,  on  proof  that  a  husband  has  re- 
ceived his  wife's  money,  a  court  of  equity  will  compel  him  and  his 
representatives  to  account  to  her  at  least  for  the  principal  re- 
ceived, and  they  can  only  discharge  themselves  by  showing  that 
the  husband  disposed  of  the  money  according  to  the  wife's  direc- 
tions, or  that  it  was  a  gift  to  him Such  liability  to  account 

for  his  wife's  money  would  afford  a  consideration  sufficient  to 
support  a  mortgage  made  by  the  husband  to  a  third  person,  for 
the  purpose  of  being  transferred  to  the  wife  for  her  security  [for 
a  loan  to  her  husband] .  A  leading  case :  Lomerson  v.  Johnson, 
44  E.  96  (Chan.  1888),  and  cases  cited.  No  new  and  distinct 
consideration  requisite  for  wife's  mortgage  to  secure  husband's 
pre-existing  debt. 

44.  Time  for  Payment  Extended.  Estoppel,  Although  no  Con- 
sideration. "When  the  oral  agreement  was  made,  the  bond  was 
past  due.  By  its  terms  the  interest  was  payable  yearly.  In  con- 
sideration of  the  payment  of  the  interest  half-yearly,  the  com- 
plainant agreed  to  reduce  the  rate  to  six  per  cent.  This  was  a 
new  agreement  in  substitution  of  the  agreement  in  the  bond.  Parol 
testimony  is  admissible  under  such  circumstances,  to  prove  the 

new  agreement It  has  been  repeatedly  held  in  this  state  that 

parol  evidence  is  admissible  to  show  that  the  time  for  payment  of 
a  bond  was  extended."  Citing  cases.  Sharp  v.  Wyckoff,  39  E. 
378  (Chan.  1885). 

Time  of  performance  enlarged  by  parol,  cases  collected  in.  Van 
Syckel  v.  O'Hearn,  50  E.  174  (Chan.  1892),  (at  p.  175),  "Again, 
the  complainants  say  that  if  the  time  for  performance  of  a  writ- 
ten contract  may  be  extended  or  enlarged  by  parol,  some  con- 
sideration must  be  shown  therefor  before  the  court  will  enforce 
such  parol  contract.  The  proposition  thus  stated  is  supported  by 
the  authorities.  Parker  v.  Jameson,  5  Stew.  Eq.  222 ;  French  v. 
Griffin,  3  C.  E.  Gr.  279,  281.  But  a  court  of  equity  will  some- 
times prevent  parties  from  disregarding  their  promises,  even  when 
no  consideration  has  accrued  to  them  upon  the  making  of  such 
promise.  If  a  party  asking  the  aid  of  the  court  waive  strict  per- 
formance of  his  contract  and  makes  promises  to  the  defendant 
upon  which  the  latter  has  acted  and  altered  his  position,  and  it 
should  appear  to  the  court  to  work  a  hardship  to  the  defendant  to 
allow  the  complainant  to  withdraw  his  waiver,  a  court  of  equity 
always  applies  the  doctrine  of  estoppel.    In  such  case,  although  no 


46  CONSIDERATION. 

consideration  or  benefit  accrues  to  the  person  making  the  promise, 
he  is  the  author  or  promoter  of  the  very  condition  of  affairs 
which  stands  in  his  way ;  and  when  this  plainly  appears,  it  is  most 
equitable  that  the  court  should  say  that  they  shall  so  stand," 
[Citing  many  New  Jersey  cases]  ;  In  Bradley  v.  Glenmary  Co., 
64  E.  yj  (Chan.  1902),  Syllabus.  "The  reduction  by  a  mort- 
gagor of  the  amount  due  on  a  first  mortgage  is  a  sufficient  con- 
sideration to  support  an  agreement  by  the  second  mortgagee  ex- 
tending the  time  for  payment  of  his  mortgage."  Quasi  estoppel 
by  inducing  second  mortgagee  to  expect  such  extension ;  Hauser 
V.  Capital  City  Brewing  Co.,  57  Atl.  724  (Chan.  1904),  and  cases 
cited, 

46.  Failure  of  Consideration.  Substantial  deficiency,  made  by 
mutual  jnistake,  in  the  acreage  of  prof)erty,  entitles  the  vendee  to 
a  reduction  on  his  purchase-money  mortgage — as  against  the  ven- 
dor; but  not  as  against  an  innocent  party  who  has  taken  the 
mortgage  for  its  face  value — the  purchaser  having  paid  interest 
on  the  mortgage  for  years  before  discovering  and  claiming  for 
the  deficiency.    Cartun  v.  Myers,  82  Atl.  14  (Err.  &  App.  191 1). 

46.  Accommodation  Mortgages  of  Corporation.  Syllabus. 
''Where  a  bank  in  good  faith  loans  money  to  a  bona  fide  assignee 
of  mortgages  executed  by  a  company  to  one  of  its  officers,  its 
loan  being  made  on  the  security  of  the  mortgages,  and  the  corpo- 
ration subsequently  pays  the  mortgages,  it  cannot  afterwards  re- 
cover the  money  from  the  bank  on  the  ground  that  it  received  no 
consideration  for  the  mortgages."  Sternberg  v.  L.  Sternberg  & 
Co.,  69  Atl.  492  (Chan.  1908).  Unconscionable  defense — corpo- 
ration reaped  fruit — ^and  equity  will  not  relieve  against  the  sup- 
posed legal  mistake.    Internal  affairs  of  Corporation. 

47.  Separation  of  Valid  from  Vicious  in  Consideration.  "Such 
a  consideration  [illegal  one]  would,  unquestionably,  invalidate  the 

mortgage  in  toto unless  it  appeared  the  consideration  was 

made  up  of  several  distinct  transactions,  some  of  which  were  en- 
tirely honest  and  fair,  and  the  valid  consideration  could  be  sep- 
arated with  certainty  and  ease  from  the  vicious;  then  it  might 
be  held  good  for  so  much  as  was  free  from  the  taint  of  illegality." 
Feldman  v.  Gamble,  26  E.  496  (Chan.  1875).  Mortgage  alleged 
as  given  to  secure  full  payment  to  one  creditor  in  a  composition 
contract;  Savage  v.  Miller,  56  E.  440  (Err.  &  App.  1897)  ;  Note 
of  creditor  lawfully  secured,  on  which  directors  are  indorsers. 
In  Reed  v.  Helois  Carbide  Specialty  Co.,  64  E.  239  (Chan.  1002), 
"A  mortgage  may  be  good  for  some  component  parts  of  the 
mortgage-money  and  bad  as  to  the  residue.** 

48.  Prima  Facie  Evidence  of  Consideration.  ''The  production 
of  the  assignment  [of  bond  and  mortgage]  is  prima  facie  evi- 
dence that  the  money  was  paid  for  it.'*  Westervelt  v.  Scott,  11 
E.  82  (Chan.  1855)  ;  In  Kinna  v.  Smith,  3  E.  17  (Chan.  1834). 
"It  [assignment  under  seal]  purports  to  be  for  value  received; 
and  that  is  sufficient,  prima  facie." 
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48a.  Valid  Mortgage  May  be  Given  for  Debt  Barred  by  Stat- 
ute of  limitations.  ''This  [a  loan]  constitutes  a  good  considera- 
tion for  the  mortgage,  though  barred  by  the  statute  of  limitations 
at  the  time  of  its  execution."  Updyke  v.  Titus,  13  E.  154  (Chan. 
i860). 

49.  Mortgage  Taken  as  Collateral  Security  is  not  Superior  to 
the  Title  of  an  Assignee  for  the  Benefit  of  Creditors.  ''Klein 
claims  a  superior  equity  in  that  he  gave  a  good  consideration  for 
his  mortgage,  and  urges  that  the  assignee  [for  creditors]  gave 

none.    This  assertion  has  nothing  to  rest  upon He  [Klein] 

took  his  mortgage as  collateral  security  for  the  return  of 

certain  stocks  which  he  had  entrusted  to assignor ;  whereas, 

the  assignee  took  the  title  for  the  sole  and  exclusive  purpose  of 
paying  all  the  existing  debts  of  the  assignor.  This  was  a  pledge 
for  the  payment  to  the  extent  of  the  assets,  and  this  pledge  the 
court  will  always  enforce."  Pemberton  v.  Klein,  43  E.  105 
(Chan.  1887). 

50.  Sharing  in  a  Mortgage  to  Which  One  is  Not  a  Party.  Syl- 
labus. "Where  a  person  has  loaned  money  to  a  mortgagor,  and 
claims  an  equitable  right  to  share  in  the  security  of  the  mortgage 
to  which  he  is  not  a  party,  he  must  establish,  by  the  weight  of 
evidence,  that  all  the  persons  interested  as  mortgagors  and  mort- 
gagees agreed  that  he  also  should  be  secured  by  the  mortgage. 
3.  This  agreement  must  precede  or  coincide  in  point  of  time  with 
the  advancement  of  the  money  loaned.  A  promise  made  to  the 
lender,  after  he  has  advanced  the  money,  that  he  may  share  in 
the  security  of  the  mortgage,  is  voluntary  and  without  considera- 
tion, and  cannot  be  enforced."  Boney  v.  Williams,  55  E.  691 
(Chan.  1897). 

51.  Abandonment  of  Bight  of  Action:  Extension  of  Time  of 
Payment — Oiving  Bond  and  Mortgage  in  Place  of  Simple  Contract 
Debt — ^Are  Valuable  Consideration  for  a  Mortgage.  "In  the  Arst 
place,  the  mortgagor  had  collected  the  moneys  of  the  mortgagee, 
and  appropriated  them  to  his  own  account.  For  this,  I  think 
there  can  be  no  doubt  but  Price  could  have  proceeded  against  him 

by  capias  [New  York] In  accepting  the  bond  and  mortgage 

this  right  of  action  was  abandoned.  That  this  was  a  highly  valu- 
able right,  none  will  deny.    Price  thereby  changed  his  position  for 

the  worse In  the  second  place,  Price,  the  creditor,  extended 

the  time  of  payment  for  a  year.  In  the  third  place,  the  acceptance 
of  the  bond  and  mortgage,  being  a  security  of  a  higher  nature, 
and  under  seal,  was  an  extinguishment  of  the  simple  contract  lia- 
bility."   Price  V.  Gray,  34  Atl.  680  (Chan.  1896),  and  cases  cited. 
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CONSTITUTIONAL. 

52.  The  Legislature  Cannot  Ripen  a  Bond  Before  the  Time  Fixed  in  the 

Contract. 

53.  Foreclosure  of  Mortgage  First,  etc.,  Unconstitutional  as  to  Ante- 

cedent Obligations. 

52.  The  Legislature  Cannot  Bipen  a  Bond  Before  the  Time 
Fixed  in  the  Contract.  Syllabus,  "i.  An  act  of  the  legislature, 
the  effect  of  which  is  to  m^ike  a  loan  of  money  become  due  before 
the  time  fixed  in  the  contract,  cannot  be  enforced.  2.  A  mort- 
gage was  given  by  a  railroad  company  to  trustees  to  secure  cer- 
tain bonds,  one  of  the  terms  of  which  mortgage  being,  that  if 
the  principal  or  interest  should  not  be  paid  at  the  times  stated, 
the  principal  sum  secured  by  the  mortgage  should  become  imme- 
diately due  'at  the  election  of  the  trustees.'  Held,  a  subsequent 
act  of  the  legislature  could  not  authorize  a  sale  of  the  property 
free  from  this  mortgage,  the  trustees  not  having  exercised  such 
election,  and  the  mortgage  moneys  not  being  due."  Randolph  v. 
Middleton,  26  E.  543  (Err.  &  App.  1875). 

53.  Foreclosure  of  Mortgi^e  First,  etc.,  Unconstitutional  as  to 
Antecedent  Obligations.  "The  state  constitution  prohibits  the  en- 
actment of  any  law  which  impairs  the  obligation  of  contracts,  or 
deprives  a  party  of  any  remedy  for  enforcing  a  contract  which 

existed  when  the  contract  was  made A  legislative  act  [Com. 

St.,  p.  3421,  section  48]  which  enlarges  the  time  for  the  perform- 
ance of  an  existing  contract  for  a  definite  or  indefinite  period, 
however  short,  would  plainly  impair  the  obligation  of  the  con- 
tract. This  is  the  exact  import  of  the  act  of  1881.  It  enlarges  the 
time  for  the  payment  of  the  money  secured  by  the  bond  beyond 
the  period  named  in  it  for  payment,  and  postpones  the  default  of 
the  obligor  until  the  remedy  on  the  collateral  security  of  the  mort- 
gage is  exhausted.  In  the  present  case,  the  act,  if  valid,  converted 
a  bond  conditioned  to  pay  an  entire  sum  of  money  on  demand 
into  a  contract  to  pay  the  deficiency  after  a  decree  of  foreclosure 
and  the  sale  of  mortgaged  premises.  The  act  not  only  postpones 
the  obligee's  remedy  on  his  bond  until  the  foreclosure  proceed- 
ings are  terminated,  but  has  also  impaired  the  value  of  the  mort- 
gage security  by  subjecting  the  purchaser's  title  to  conditions  of 
redemption  after  sale,  which  must  diminish  the  vendible  value  of 
the  mortgaged  premises.  We  think  the  act  of  1881,  as  applied  to 
antecedent  obligations,  clearly  in  violation  pi  the  constitutional 
prohibition  referred  to."    Baldwin  v.  Flagg,  43  L.  501,  504  (Sup. 
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Ct.   1881);    Coddington  v.  Bispham,  36  E.  580  (Err.  &  App. 
1883). 

In  Wilkinson  v.  Rutherford,  49  L.  242  (Sup.  Ct.  1887),  Prior 
act,  Pamph.  L.  1880,  p.  255,  did  not  prevent  a  prosecution  of  the 
bond  until  after  the  foreclosure  of  the  attendant  mortgage;  In 
Morris  v.  Carter,  46  L.  260  (Sup.  Ct.  1884).  Syllabus.  The  lim- 
itation in  the  act  of  March  23,  1881  (Pamph.  L.,  p.  184),  that 
suits  on  bonds  should  be  commenced  within  six  months  of  the  date 
of  the  sale  of  mortgaged  premises,  is  so  connected  with  the  other 
parts  of  the  act  as  to  be  inseparable,  and,  as  the  antecedent  obliga- 
tions, is  unconstitutional." 
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CORPORATION  MORTGAGE — VALIDITY. 
54.    Internal  Affairs.     Company  Receiving  Valuable  Consideration. 

54.  Internal  Affairs.  Company  Beceiving  Valuable  Considera- 
tion. "The  mortgage  was  within  the  power  granted  to  the  cor- 
poration by  its  charter,  and  on  its  face  had  every  appearance  of 
having  been  made  and  executed  strictly  in  conformity  with  the 
power  of  the  company  to  mortgage  its  property  and  franchises. 
It  was  illegally  made  and  executed  only  for  the  reason  that  the 
directors  violated  their  duty  in  making  the  mortgage  and  the 
bonds,  and  putting  the  bonds  in  circulation  without  first  obtaining 
subscriptions  to  the  capital,  to  be  made  and  paid  up,  sufficient  in 
amount  to  justify  them  in  making  the,  mortgage.  The  stock 
ledger  of  the  company,  the  amount  of  subscriptions  to  its  stock, 
and  to  what  extent  the  same  were  paid  in,  were  matters  relating 
to  the  company's  internal  affairs,  and  exclusively  within  the  cog- 
nizance of  its  officers  and  stockholders,  into  the  condition  of  which 
no  stranger  had  a  right  to  inquire.  In  all  the  external  circum- 
stances— competent  legislative  authority,  an  organization  de  facto, 
directors  and  officers  de  facto,  the  corporate  seal  affixed,  with  the 
secretary's  oath  that  it  was  legally  affixed — the  transaction  was 
perfectly  legal.  These  are  the  matters  which  persons  dealing  in 
corporate  securities  are  bound  to  take  notice  of.  The  imperfec- 
tion arose  from  the  omission  of  acts  which  the  directors  should 
have  done  in  the  management  of  the  private  business  of  the  com- 
pany. Those  are  the  matters  with  respect  to  which  third  persons 
are  not  obliged  to  be  informed.  Finding  the  power  to  make  the 
mortgage  in  the  charter,  and  that  the  power  might  be  made  com- 
plete on  certain  conditions  to  be  performed  by  the  corporation  in 
the  management  of  its  internal  affairs,  third  persons  would  be 
justified  in  assuming  that  such  conditions  had  been  complied  with, 
and  that  everything  had  been  done  by  the  corporation  or  its  di- 
rectors which  was  necessary  to  validate  the  securities  before  they 
>vere  put  in  circulation.  As  against  a  bona  fide  holder,  who  has 
taken  upon  the  faith  that  the  security  is  what  it  appears  to  be,  a 
corporation  cannot  defend  on  the  ground  of  such  omissions  on 
its  part  or  by  its  directors.  The  complainants  took  their  bonds 
without  any  knowledge,  of  the  mode  in  which  the  corporation  was 
organized,  or  of  the  condition  of  the  company's  subscription  to 
its  capital  when  the  mortgage  was  made.  They  are  admitted  to 
be  bona  fide  holders,  and  are  entitled  to  have  the  moHgage  estab- 
lished and  payment  of  their  bonds  decreed  out  of  the  mortgage 
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premises."    Hackensack  Water  Co.  v.  De  Kay,  36  E.  567  (Err, 
&App.  1883). 

In  Schultze  v.  Van  Doren,  64  E.  467  (Chan.  1903),  affirmed  65 
E.  764  (Err.  &  App.  1903),  Where  a  domestic  corporation  had 
the  full  benefit  of  the  bonds  which  the  mortgage  was  given  to  se- 
cure, the  mortgage  was  not  void  as  to  a  judgment  creditor,  be- 
cause the  resolution  for  its  execution  and  issuance  was  adopted  in 
the  city  of  New  York,  instead  of  New  Jersey ;  Kuser  v.  Wright, 
52  E.  825  (Err.  &  App.  1894).  Receiver's  bill  to  set  aside  mort- 
gages. Discusses  Latent  infirmity  in  the  title  of  a  de  facto  Di- 
rector; Mortgage  valid  as  to  corporation  creditor  though  exe- 
cuted to  secure  antecedent  debt ;  Reed  v.  Helois  Carbide  Special- 
ty Co.,  64  E.  238  (Chan.  1902),  Decides,  that  mere  absence  of  af- 
firmative proof  of  the  formal  action  of  Board  of  Directors  author- 
izing mortgage  to  be  executed,  does  not,  after  ratification,  render 
a  duly  executed  and  attested  mortgage  invalid,  in  the  hands  of 
mortgagee  who  coincident  with  its  delivery  passed  a  valuable  con- 
sideration to  the  company. 


55.    Covenants. 


CHAPTER  XIV. 

COVENANTS. 


66.  Covenants.  "One  of  the  covenants  is,  that  the  farm,  at 
the  execution  of  the  deed,  was  free  from  incumbrances.  There 
was,  however,  upon  it,  a  subsisting  incumbrance,  the  mortgage 
made  by  Sharps.  This  covenant,  therefore,  was  broken  as  soon 
as  it  was  made,  in  the  same  manner  as  the  covenant  of  seizin  is 
said  to  be  broken  as  soon  as  made,  if  the  grantor  is  not  then 
seized [Grantee  was  evicted  by  foreclosure  of  said  mort- 
gage] .  The  rule  that  the  grantee  shall  recover  to  the  same  amount 
as  if  evicted  from  a  total  want  or  failure  of  title,  is  sound  in  prin- 
ciple and  just  in  operation The  consideration  for  which 

he  paid  his  money  has  totally  failed.  The  money  he  paid  ought, 
therefore,  to  be  restored  to  him."  Stewart  v.  Drake,  9  L.  140, 
143  (Sup.  Ct.  1827). 

In  Garrison  v.  Sanford,  12  L.  263  (Sup.  Ct.  1831),  "To  main- 
tain an  action  on  such  a  covenant,  [against  incumbrance,]  it  is 
not  necessary  that  the  grantee  should  wait  until  eviction  or  dis- 
turbance or  until  he  has  paid  the  debt  or  interest  secured  by  the 
mortgage,  or  has  been  impleaded,  prosecuted  or  put  to  costs, 
trouble  or  expense.    The  measure  of  damages  will  be  different 

under  different  circumstances The  right  of  action did 

not  pass  to  Ackerman,  by  the  conveyance  of  the  land  which  plain- 
tiff made ;  nor  did  the  right  of  action  thereby  cease  and  become 

extinct  or  irrecoverable. .....  [It;]  Was  a  chose  in  action 

It  remained  as  before,  in  full  force. 
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CHAPTER  XV. 

DEBT  SECURED.. 

56.  Gaming  Contracts. 

57.  Limited  to  Specified  Consideration. 

58.  Open  Mortgage. 

59.  False  Recital  Puts  Mortgagee  on  Notice.    Duty  of  Partnership  to  a 

Member's  Mortgagor — ^Wife. 

60.  Mortgage  Secretly  Securing  Special  Advantage  to  One  Compounding 

With  His  Creditors,  is  void. 

66.  Gaming  Contracts.  "Syllabus,  "i.  Contracts  for  specu- 
lations in  stocks  upon  margins,  when  the  broker  and  the  customer 
do  not  contemplate  or  intend  that  the  stock  purchased  'or  sale 
shall  become  or  be  treated  as  the  stock  of  the  customer,  but  the 
real  transaction  is  a  mere  dealing  in  the  differences  between  prices 
— that  is,  in  the  payment  of  future  profits  or  losses,  as  the  event 
may  be,  are  contracts  of  wager,  dependent -on  a  chance  or  cas- 
ualty. Such  contracts,  if  made  in  this  state,  are  unlawful,  and 
securities  given  therefore  are  void  by  force  of  the  provisions  of 
'the  act  to  prevent  gaming.'  Rev.  p.  458."  [Com.  St.  p.  2623, 
sections  i  and  3.] 

2.  Such  contracts,  though  made  in  another  state,  where  they 
are  presumed  to  be  lawful  and  enforceable,  will  not  be  enforced 
here — at  least  against  residents  and  citizens  of  this  state — ^because 
there  enforcement  would  violate  the  plain  public  policy  of  this 
state  on  the  subject  of  gambling  and  betting  evinced  by  the  statute 
above  mentioned.  In  this  respect,  such  contracts  are  excepted 
from  the  rule  of  comity  which  requires  the  enforcement  by  the 
courts  of  one  state  of  contracts  made  in  another,  if  valid  by  the 
lex  loci  contractus."  Flagg  v.  Baldwin,  38  E.  219  (Err.  &  App. 
1884).    Consult. 

57.  Limited  to  Specified  Consideration.  Syllabus.  "3.  But 
where  the  mortgagee  admits  that  he  required  an  absolute  deed  as 
security  for  a  debt,  without  any  recital  to  show  what  the  debt 
was,  and  the  mortgagor  testifies  that  the  consideration  expressed 
in  the  deed  was  the  debt  it  was  intended  to  secure,  the  burden  of 
proof  is  on  the  mortgagee  to  show  that  it  was  given  as  security  for 
a  greater  amount."    Freytag  v.  Hoeland,  23  E.  36  (Chan.  1872). 

In  Jones  v.  Brogan,  29  E.  139  (Chan.  1878),  Syllabus.  "A 
mortgage  was  given  to  secure  two  promissory  notes.  A  part  of 
one  of  the  notes  was  paid,  and  the  remainder  consolidated  with 
the  amount  due  on  the  other,  and  a  new  note  given  therefor.  To 
enable  the  mortgagor  to  make  payment  on  account  of  the  notes, 
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and  to  that  end  to  use  money  which  he  needed  to  buy  goods  for 
his  storfe,  the  mortgagee  sold  him  the  goods  on  credit,  and  took 
his  note  therefor.  Held,  that  the  mortgagee  could  not,  as  against 
a  mortgagee  or  a  judgment  creditor,  include  and  recover  the  last 
note  on  foreclosure";  In  Brown  v.  Richards  et  al.,  17  E.  37 
(Chan.  1864),  Unless  the  mortgagor  assents  thereto,  a  mortgage 
pledging  her  individual  interest  in  lands  is  limited  to  the  specified 
indebtedness.    A  widow. 

68.  Open  mortgage.  "The  case  is  one  where  doubts  and  un- 
certainties should  operate  against  the  mortgagee,  and  not  in  his 
favor.  His  mortgage  is  an  open  one,  and  he  is  entitled  to  recover 
nothing  under  it  except  what  is  affirmatively  made  to  appear  with 
reasonable  certainty  of  proof.  His  inability  to  establish  the 
amount  with  accuracy,  is  attributable  to  his  own  carelessness  or 
neglect."    Kline  v.  McGuckin,  25  E.  434  (Chan.  1874). 

In  Campbell  v.  Perth  Amboy  Ship  Building,  etc.,  Co.,  70  E.  40 
(Chan.  1905).  Syllabus.  "Where  certain  mortgages  given  to  a 
bank  recited  that  the  bank  was  about  to  loan  certain  sums  of 
money  to  the  mortgagor,  in  an  amount  not  to  exceed  in  the  whole 
a  specified  sum,  by  discounting  his  notes  payable  in  three  months, 
such  mortgages  secured  demand  notes  discounted  by  the  bank  for 
the  mortgagor,  which  referred  to  the  mortgage  and  were  treated 
by  both  parties  as  secured  thereby."  See  cases  on  p.  59.  Consult 
next  section.  In  Jones's  Exrs.  v.  State  Banking  Co.,  34  E.  544 
(Err.  &  App.  1881),  "The  mortgage  is  an  open  one,  limited  as 

security  to  $10,000. .. Subsequent  mortgagee  had  notice  of  the 

full  amount  which  the  bank  might  claim.  He  made  no  inquiry  to 
ascertain  how  much  was  claimed  to  be  due,  and  does  not  stand  in 
the  position  of  a  person  injured  or  deceived  or  injured  by  any 
misrepresentation.  He  was  not  misled,  deceived  or  injured  by 
any  ambiguity  or  imperfection  in  the  terms  of  the  mortgage,  de- 
scriptive of  the  nature  of  the  past  or  future  indebtedness  to  be 
secured.  As  to  him,  it  was  entirely  competent  for  the  parties 
to  the  first  mortgage  to  vary  or  depart  from  such  descriptive 
terms.  The  total  sum  named  in  the  mortgage  was  the  material 
fact  to  be  looked  to  by  the  holder  of  the  subsequent  lien."  Fair 
sense  and  import  of  word  "discount."    Consult  Future  advances. 

69.  False  Becital  Puts  Mortgagee  on  Notice.  Duty  of  Part- 
nership to  a  Member's  Mortgagor — Wife.  "The  deed  has  a  dual 
character — first,  it  contains  a  covenant  by  Mrs.  Cronk  to  pay  a 
sum  of  money  to  the  complainants,  stated  to  be  a  pre-existing 
debt  due  from  her  to  them ;  second,  a  conveyance  of  land  to  se- 
cure that  debt.  The  first  is  an  executory  contract  by  a  married 
woman,  and  the  second  an  executed  conveyance  whose  validity 
and  liability  to  be  enforced  depends  upon  the  enforceability  of  the 
executory  contract.  There  was,  in  fact,  no  debt  due  and  owing  by 
Mrs.  Cronk  to  the  complainants,  and  this  was  well  known  by 
them  when  the  mortgage  was  delivered  to  them  and  credited  to 
Mr.  Cronk  on  their  books,  hence,  the  complainants  are  not  entitled 
to  relief  in  that  aspect  of  the  case The  mortgage,  on  its 
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face,  contained  a  false  recital,  which  ought  to  have  attracted  the 
attention  of  Mr.  Bliss,  namely,  that  Mrs.  Cronk  was  indebted  to 

the  firm  and  gave  that  mortgage  to  secure  her  indebtedness 

Suggested.-. that  it  was  given  to  secure  the  husband's  debt 

for  that  amount I  think  it  entirely  competent  for  the  wife 

to  show  that  she  did  not  consciously  give  it  for  any  such  pur- 
pose  It  seems  to  me  that  the  circumstances  under  which 

it  was  given  are  clearly  competent,  and if  any  fraud  was 

practiced  upon  or  misrepresentations  made  to  Mrs.  Cronk  which 
induced  her  to  execute  the  instrument,  the  complainants  must 
take  it  subject  to  any  defence  which  arises  out  of  such  misrepre- 
sentations.   They  advanced  nothing  on  the  strength  of  it I 

think  that  it  was  the  duty  of  the  complainants,  under  the  circum- 
stances of  this  case,  to  see  to  it  that  the  wife  executed  this  mort- 
gage with  a  full  understanding  of  the  effect  of  so  doing 

The  proofs  show  that  the  mortgage  was  made as  a  loan, 

without  any  expectation  that  it  was  to  be  enforced,  and  it  should 
not  be  enforced."    Bliss  v.  Cronk,  62  E.  499-503  (Chan.  1901). 

60.  Mortgage  Secretly  Securing  Special  Advantage  to  One  Com- 
pounding With  His  Creditors,  is  Void.  Syllabus.  "A  secret  ar- 
rangement by  a  debtor,  who  compounds  with  his  creditors,  to  pay 
one  more  than  he  does  the  others,  is  a  fraud  upon  the  others ;  and 
a  mortgage  given  to  carry  out  such  an  arrangement  is  void." 
Feldman  v.  Gamble,  26  E.  494  (Chan.  1875). 


CHAPTER  XVI. 

DEDICATION. 
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61.     "Owners  of  the  equity  of  redemption  could  not  impair  the 

rights  of mortgagee,  by  anything  that  they  might  do.    Their 

acts  of  dedication,  unassented  to  by  the  mortgagee,  created  no 
more  than  an  equity  in  the  public  to  have  the  land  opened  for  a 
highway,  provided  this  did  not  interfere  with  the  security  of  the 
mortgagee."  Kieman  v.  Jersey  City,  80  L.  276  (Err.  &  App. 
1910)  ;  In  Hague  and  Toss  v.  Inhabitants  of  West  Hoboken,  23 
E.  354  (Chan.  1873),  Syllabus,  "i.  If  a  purchaser  of  a  tract  of 
land  subject  to  a  mortgage  given  by  him  for  the  consideration 
money,  lays  out  the  same  in  blocks  and  streets,  and  sells  lots  by 
reference  to  the  map  by  which  it  is  laid  out,  and  thus  dedicates 
these  streets  to  public  use,  as  against  himself,  upon  a  foreclosure 
sale  made  under  the  mortgage,  in  a  suit  where  such  purchaser  is 
a  party,  the  dedication  is  made  void.  The  purchaser  buys  free 
from  it.  2.  If,  after  the  streets  have  been  opened  and  used  by  the 
public,  the  mortgagee  releases  to  the  mortgagor  a  block  with  its 
appurtenances,  referring  to  the  map,  one  who  had  purchased  a  lot 
in  said  block  and  on  such  street,  and  by  such  purchase  had  ac- 
quired the  title  of  the  mortgagor  to  the  middle  of  the  street,  or  a 
right  of  way  over  it,  this  release  discharges  not  only  the  lot,  but 
the  half  of  the  street,  or  the  right  of  way  to  which  the  purchaser 
acquired  title,  from  the  lien  of  the  mortgage,  and  the  subsequent 
foreclosure  sale  does  not  affect  the  title  to  such  street  or  right  of 
way.  3.  The  rights  that  others  have  acquired,  by  dedication, 
from  the  mortgagor  over  this  street  or  right  of  way  so  released, 
are  not  affected  by  the  mortgage  sale  if  not  made  parties  to  it." 

In  Vreeland  v.  Torrey,  34  E.  312  (Chan.  1881),  Syllabus: 
"Lands  covered  by  a  mortgage  were,  in  part,  afterwards  laid  out 
by  the  mortgagor  as  a  public  street,  and  accepted  and  treated  as 
such  by  the  municipal  authorities.  Subsequently  the  mortgagee 
released  that  part  of  the  mortgaged  premises  adjoining  the  street, 
and  described  it  as  bounding  on  the  street.  Held,  that  the  land 
lying  in  the  street  is,  as  against  the  mortgagee,  subject  to  the  pub- 
lic rights  acquired  by  the  dedication  a^nd  release."  By  the  Court, 
p.  314.  "The  mortgagee,  by  bounding  the  property  in  the  release 
on  the  street,  confirmed  the  dedication  of  the  land  in  the  situs  of 
the  street  to  the  purposes  of  the  street.  Clark  v.  City  of  Eliza- 
beth, II  Vr.  172." 
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DEED,  ABSOLUTE. 

62.  Evidence  Between  the  Parties — Reducing  Absolute  Deed  to  Mort- 

gage. 

63.  Contract  to  Reconvey  or  Repurchase.    Construction  of  Contracts. 

64.  Actual  intention  of  Parties  at  Time  of  Execution. 

65.  How  Can  Mortgage  be  Converted  Into  Absolute  Deed? 

66.  Implied  Promise  to  Repay  Loan. 

67.  Equity  Alone  Can  Reduce  Absolute  Deed  to  Mortgage. 

68.  Grantee  (in  Deed  Absolute  Declared  a  Mortgage) — Must  Pay  Mort- 

gagor the  Fair  Price  of  Land  Sold  by  Him. 

69.  Deed  from  Husband  to  Wife. 

62.  Evidence  Between  the  Parties — ^Beducing  Absolute  Deed  to 
Mortgage.  "The  first  question  argued  is  whether  or  not  the  de- 
feasance in  question  [by  a  writing  concurrent  with  the  convey- 
ance] has  the  effect  of  reducing  the  conveyance  to  the  grade  of  a 

mortgage whether  it  give5  the  two  Harrisons  the  right  to 

redeem  upon  the  payment  of  the  money  in  question.  I  do  not 
think  that  question  is  open  to  the  least  doubt.  The  deed  of  con- 
veyance was  no  more  than  a  mortgage."  Essex  County  Nat.  Bank 
V.  Harrison,  57  E.  93  (Chan.  1898).  Failure  to  record  defeasance 
and  History  of  Mortgage  Act.  In  Vandergrift  v.  Herbert,  18  E. 
469  (Chan.  1867),  'There  is  no  question  but  that,  in  equity,  a 
deed  absolute  on  its  face  may  be  shown  by  parol  to  have  been  in- 
tended by  the  parties  as  security  only  for  money  advanced,  and 
that  in  such  case,  as  between  the  parties,  it  will  be  treated  as  a 
mortgage." 

In  Vanderhoven  v.  Romaine,  56  E.  4  (Chan.  1897),  Cases  col- 
lected, "Romaine  took  the  conveyance  from  Mrs.  Mortimer  in 
resulting  trust  for  the  complainant  and  as  security  for  the  repay- 
ment of  his  advances  for  the  complainant,  and  that  though  the 
deed  was  absolute  upon  its  face,  it,  in  reality,  must  be  regarded 
between  him  and  the  complainant,  as  having  been  a  mortgage. 
Tallman  v.  W^llack;  54  E.  655  (Err.  &  App.  1896).  In  Frink  v. 
Adams,  36  E.  487  (Chan.  1883),  affirmed  38  E.  287  (Err.  &  App. 
1884),  "The  title  upon  record  is  a  purchaser's  protection;  he 
may  rely  upon  it,  and  if  the  defendant  in  this  case,  at  the  time  he 
obtained  title,  (as  purchaser  for  value),  had  notice  of  nothing 
respecting  the  character  of  the  conveyance  from  the  complainant 
to  Baker,  except  what  appeared  upon  the  record,  he  has  a  right, 

to  hold  the  lands  free  from  all  secret  equities  existing  in 

favor  of  the  complainant.    One  of  the  most  beneficial  objects  of 
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the  registry  acts  is  to  protect  purchasers  against  a  secret  arrange- 
ment like  that  one  which  the  complainant  rests  his  right  to  re- 
lief. If  his  claim  is  true,  he  used  a  delusive  instrument  to.  effect 
his  purpose,  and  if,  in  consequence,  he  has  suffered  harm,  it  is 
his  own  fault.  He  can  have  no  redress  for  a  self-inflicted  in- 
jury"; In  Winters  v.  Earl,  52  E.  53  (Chan.  1893),  affirmed  p. 
588  (Err.  &  App.  1894),  and  cases  cited,  "The  fact  that  it  was 
executed  as  a  seairity,  and  not  as  an  unconditional  conveyance, 

may  be  established  by  parol  evidence Any  legal  means  of 

proof  may  be  used  to  establish  the  fact  that  the  deed  was  exe- 
cuted as  a  security.    In  the  absence  of  a  written  defeasance,  the 
evidence  in  such  cases  usually  consists  of  the  declarations  of  the 
grantee ;   the  relations  subsisting  between  the  parties  at  the  time 
the  deed  was  executed ;  the  retention  by  the  grantor,  subsequent 
to  the  execution  of  the  deed,  of  the  possession  of  the  land  and 
the  exercise  of  dominion  over  it,  in  making  improvements  and 
repairs,  paying  taxes  and  the  like ;  the  value  of  the  property  com- 
pared with  the  consideration  actually  paid  or  allowed ;  an  under- 
standing that  the  consideration  should  be  repaid  and  the  payment 
of  interest  on  it  subsequent  to  the  date  of  the  deed the  bur- 
den of  proof  is,  of  course,  on  the  party  claiming  that  the  deed  is 
not  what  it  purports  to  be  on  its  face,  and  in  order  to  prevail  his 
proof  must  outweigh  that  of  his  adversary" ;   In  Doying  et  al.  v. 
Cheseborough  et  al,  36  Atl.  901;,  (Chan.  1897),  and  cases  cited. 
In  Doying  et  al.  v.  Cheseborough , et  al.,  36  Atl.  901   (Chan. 
1897),  ^^'^  cases  cited.    The  status  of  creditor  and  debtor  must 
be  shown  to  prove  the  claim  that  the  absolute  deed  is  a  mortgage 
to  secure  a  debt;   In  Clinton  Hill  Lumber  Co.  v.  Strieby,  52  E. 
579  (Err.  &  App.  1894)  ;.  "To  warrant  a  court  in  so  changing  the 
legal  effect  of  such  an  instrument,  clear  and  convincing  evidence 
must  be  produced,  proving  that,  though  the  transfer  is  absolute  in 
its  terms,  it  was  fully  understood  by  both  parties,  at  the  time  of 
its  execution,  that  the  relation  of  creditor  and  debtor  should  con- 
tinue between  them,  and  also  that  the  debtor  should  have  the 
right,  on  paying  his  debt,  to  have  his  property  returned  to  him. 
Two  things  are  indispensably'requisite  to  render  on  absolute  trans- 
fer a  mortgage — first,  the  transfer  must  be  made  to  secure  the 
payment  of  a  debt,  or  the  performance  of  a  duty;   and  second, 
a  right  of  redemption  must  exist  in  the  mortgagor."     Uncondi- 
tional transfer.    In  Stockton  v.  Dillon,  66  E.  105  (Chan.  1904). 
On  an  issue  as  to  whether  a  lease  amounted  to  a  mortgage.    "One 
of  the  tests  of  whether  what  appears  to  be  an  absolute  transfer  or 
conveyance  was  in  fact  a  mortgage  is  whether  a  debt  remains  due 
from  the  grantor  to  the  grantee.    If  interest  was  paid  or  was  to 
be  paid,  the  presumption  would  be  that  there  was  a  debt  upon 

which  interest  could  accrue Another  test  is  whether  the 

value  of  the  thing  granted  is  greatly  in  excess  of  the  sum  ad- 
vanced or  paid Again,  if  the  lease  was  a  mortgage,  when 

was  the  debt  due  for  which  it  was  given? The  right  to  re- 
deem is  the  inseparable  instance  of  every  mortgage,  but  the  right 
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to  redeem  cannot  be  asserted  until  the  mortgage  debt  can  be  de- 
manded by  the  mortgagee";  In  Budd  v.  Van  Orden,  33  E.  146 
(Chan.  1880),  affirmed  p.  564  (Err.  &  App.  1881),  and  cases  cited. 
The  fact  that  both  parties  understood  that  the  relation  of  debtor 
and  creditor  still  subsisted  in  respect  to  the  loan  is  decisive  as  to 
the  character  of  the  deed. 

63.  Contract  to  Beconvey  or  Bepurchase.  Construction  of  Con- 
tracts. "This  writing  I  construe  to  be  a  contract  for  repurchase 
simply,  and  not  a  defeasance,  notwithstanding  the  use  of  the  word 

'redeem' The  word  'redeem'  means  'repurchase' There 

are  three  leading  criteria — [between  a  contract  of  repurchase  and 
a  defeasance] — first,  was  there  a  debt  created,  either  at  the  date 
of  the  deed  or  existing  prior  thereto,  from  the  grantor,  or  some 
other  person,  to  the  grantee,  which  was  not  paid  and  satisfied  by 
the  conveyance,  but  which  survived  and  continued  in  existence, 
notwithstanding  the  grant,  so  that  the  grantee  might  have  sued 
upon  it  ?    Second,  was  the  price  named  and  paid  considerably  kss 

than  the  value  of  the  thing  granted? A  third  criterion  is 

found  in  the  conduct  of  the  parties  with  regard  to  the  possession 
and  use  of  the  subject  of  the  grant  after  the  date  of  the  grant. 
Does  the  grantor  retain  possession  with  the  right  to  use  it  as  if 
he  was  the  owner?  Does  he  pay  for  the  use  of  it  an  amount 
just  equal  to  the  mterest  on  the  consideration  named,  and  the 
like?"    Pace  v.  Bartles,  47  E.  174-176  (Chan.  1890). 

In  Jeffries  et  al.  v.  Charlton  et  al.,  72  E.  340  (Chan.  1906),  and 
cases  cited,  reversed  in  74  E.  430  (Err.  &  App.  1908),  but  on  an- 
other ground.  Syllabus.  "In  the  determination  of  the  intention 
of  the  parties,  in  such  transactions,  the  fact  that  no  obligation  ex- 
isted on  the  part  of  the  vendor  to  pay  the  amount  fixed  as  the 
price  for  reconveyance,  is  almost  wholly  inconsistent  with  the 
idea  that  the  transaction  was  intended  as  a  mortgage  security. 
The  fact  that  the  amount  paid  by  vendee  was  practically  the  en- 
tire value  of  the  property  is  also  inconsistent  with  the  idea  that  a 
mortgage  was  intended.  In  Hogan  v.  Jaques,  19  E.  129  (Chan. 
1868).  "Both  parties  state  it  was  a  conveyance  with  an  agree- 
ment to  re-convey.  Jaques  was  not  told  that  Baldwin  held  as 
mortgagee,  either  by  Hogan  or  Baldwin.  The  title  he  was  to  get, 
and  expected  to  get,  according  to  their  own  statements,  was  the 

fee I  think  that  the  conveyance  to  Baldwin  was  not  made 

or  intended  as  security  for  a  debt,  or  in  any  way  as  a  mortgage, 
but  that  the  property  was  accepted  in  payment  of  the  debt ;  and 
Baldwin  made,  and  intended  to  make,  a  verbal  promise  to  Hogait, 
made  by  parol  so  as  not  to  embarass  the  title,  that  he  would  re- 
convey  to  him  upon  receiving  back  the  $1,600,  without  interest. 
This  contract,  of  course,  could  not  be  binding,  either  at  law,  or  in 
this  court."  A  concealed  agreement  to  redeem  is  void  as  against 
a  purchaser  for  a  valuable  consideration,  without  notice  thereof. 

In  Phillips  V.  Hulsizer,  20  E.  313  (Chan.  1869),  ct'^d  cases  cited, 
'The  question  in  the  case  is,  whether  under  the  circumstances, 
this  transaction  was  a  mortgage,  or  a  contract  to  reconvey  on 
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payment  of  the  price  stipulated The  fact  that  the  advance 

was  a  loan  and  the  transfer  intended  as  security  only,  is  strongly 

supported  by  the  circumstances The  fact  that  there  is  no 

continuing  debt,  is  a  strong  circumstance,  where  there  is  any 
doubt,  to  show  that  a  transaction  is  a  contract  for  repurchase,  and 

not  a  mortgage The  money  was  a  loan,  and  the  complainant 

was  personally  liable  for  its  repayment.    A  loan  always  consti-  | 

tutes  a  debt,  and  it  does  not  require  a  note,  or  bond,  or  covenant  ' 

to  make  it  such,  nor  is  it  extinguished  by  or  merged  in  a  mort-  j 

gage  taken  for  its  security The  papers  themselves  [also]  | 

constitute  a  mortgage" ;    In  Sweet  v.  Parker,  22  E.  457 

(Chan.  1871),  "The  efficacy  of  the  parol  evidence  is to  es-  ^ 

tablish  the  true  nature  and  effect  of  the  instrument,  by  showing  ' 

the.  object  for  which  it  was  made The  question  is,  whether 

the  transaction  was  a  sale  and  conveyance,  coupled  with  an  agree- 
ment for  a  reconveyance,  or  whether  it  was  a  security  for  a  loan 

[Means  of  proof  given,  as  adopted  in  Winters  v.  Earl, 

supra].  The  distinction  between  parol  evidence  to  vary  a  writ- 
ten instrument,  and  parol  evidence  showing  facts  which  control 
its  operation,  is  employed  to  reconcile  the  allowance  of  such  , 
proofs  with  the  statute  of  frauds,  and  the  general  rules  of  com-  i 
mon  law";  In  Gleason's  Administratrix  v.  Burke,  20  E.  304 
(Chan.  1869),  "Courts  of  equity  are  very  jealous  of  every  device 
or  contrivance  intended  to  take  away  the  right  of  redemption  of 
what  is  the  security  for  a  loan.  And  one  proof  that  the  formal 
conveyance  was  intended  as  a  mortgage  only  is  that  the  transac- 
tion commenced  by  negotiations  for  a  loan,  and  conveying  the 
land  as  security  for  the  loan.  In  this  case,  the  original  agreement 
was  for  a  loan,  and  the  property  was  offered  by  way  of  mortgage, 
and  the  form  only  was  changed  at  the  suggestion  of  counsel.  The 
transaction  must  be  considered  as  a  mortgage  only,  and  not  as  a 
sale  and  agreement  to  re-convey  part  on  payment  of  a  fixed  sum. 
Another  indication  of  the  transaction  being  a  mortgage,  existing 
in  this  case  is,  that  Gleason  agreed  to  pay  back  the  principal  and 
interest,  at  fixed  times";  In  Crane  v.  Bonnell,  2  E.  266  (Chan. 
1839),  "I"  C2ise  of  doubt  courts  of  equity  consider  the  transac- 
tion a  mortgage  [instead  of  an  agreement  for  repurchase] 

It  is,  then,  a  question  of  intention" ;  In  Roddy  v.  Brick,  42  E.  221 
(Chan.  1886),  Same  construction  in  case  of  doubt  applied  to  con- 
ditional sale,  In  Merritt  v.  Brown,  19  E.  292  (Chan.  1868),  Con- 
strued to  be  merely  an  agreement  to  sell. 

64.  Actual  Intention  of  Parties  at  Time  of  Execution.  "The 
question  [to  declare  a  bill  of  sale  a  mortgage]  turns  upon  the  ac- 
tual intention  of  the  parties  at  the  time  of  the  transaction 

If  that  intention  was  that  the  instrument  should  constitute  se- 
curity for  the  payment  of  money  or  the  performance  or  non-per- 
formance of  any  other  act,  then  it  is  deemed  a  mortgage 

An  obligation  to  repurchase,  or  any  other  duty  resting  on  the 
vendor,  by  the  performance  of  which  the  property  was  to  revert 
to  him,  would  ordinarily  be  conclusive  evidence  of  a  mortgage. 
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while  the  absence  of  such  obligation  or  duty,  either  expressed  or 
implied,  would  be  indicative  of  a  sale In  searching  for  evi- 
dence of  intent,  the  strong  probability  that  parties,  who  have  re- 
duced at  least  some  portion  of  their  bargain  to  writing,  have  fully 
and  intelligently  expressed  their  whole  bargain  in  that  writing, 
must  not  be  lost  sight  of ;  and  therefore  it  has  been  rightly  said, 
that,  where  the  writing  is  in  form  an  absolute  conveyance,  the 
parol  evidence  that  it  was  designed  to  operate  as  a  mortgage  only 
must  be  clear,  unequivocal  and  convincing,  or  the  presumption 
that  the  instrument  is  what  it  purports  to  be  must  prevail."  Six 
points  pointing  to  sale,  given.  Cake  v.  ShuU,  45  E.  212  (Err.  & 
App.  1888). 

In  Frink  v.  Adams,  36  E.  489  (Chan.  1883),  "Equity  will  give 
effect  to  a  deed  according  to  the  intention  of  the  parties — ^but  its 
character  must  be  determined  by  the  mind  of  the  parties  at  the 
time  of  its  execution.  If,  at  the  time  of  its  delivery,  they  intend 
that  it  shall  have  effect  as  an  absolute  conveyance,  no  subsequent 
change  of  intention  can  make  it  a  mortgage'' ;  Wilson  v.  Terry, 
62  Atl.  316  (Chan.  1905)  ;  Crane  v.  Decamp,  21  E.  416  (Err.  & 
App.  1869)  ;  In  Kearney  v.  Macomb  et  al.,  16  E.  189  (Chan. 
1863),  Syllabus.  "An  instrument  conveying  lands  absolutely,  not 
as  a  security  for  money  nor  to  be  held  in  trust  for  its  repayment, 
but  in  lieu  of  it,  is  a  deed.  No  subsequent  event  can  convert  it 
into  a  mortgage";  In  Andrus  v.  Burke,  61  E.  297  (Chan.  1901), 
Syllabus.  **The  right  to  treat  a  deed  intended  as  a  mortgage  as 
such  is  mutual,  and  the  grantee  cannot  be  compelled  by  other 
creditors  of  the  grantor  to  treat  it  as  a  deed,  in  the  absence  of  cir- 
cumstances creating  an  estoppel." 

65.  How  Can  Mortgage  be  Converted  Into  Absolute  Deed? 
"The  rule  in  equity  is,  'once  a  mortgage,  always  a  mortgage' ;  and 
an  instrument  that,  by  its  own  provisions  or  an  agreement  made 
at  its  execution,  conveys  property  as  security  for  a  debt,  cannot 
be  converted  into  an  absolute  deed,  except  by  such  means  as 
would  have  been  adequate  to  convey  the  absolute  estate  in  the 

first  instance The  statute  of  frauds  [also]  would  prevent  a 

dear  and  valid  legal  estate,  such  as  the  equity  of  redemption, 
from  being  conveyed  or  released,  except  by  writing."  Van 
Keuren  v.  McLaughlin,  19  E.  192  (Chan.  1868). 

66.  Implied  Promise  to  Bepay  Loan.  "If  the  circumstances 
show  a  loan,  then  an  implied  promise  to  repay  springs  from  that 
fact  alone."    Rempt  v.  Geyer,  32  Atl.  266  (Chan.  1895). 

67.  Equity  Alone  Can  Beduce  Absolute  Deed  to  a  Mortgage. 
"The  question  whether  the  deed  from  Stanton  to  Thomas  was 
intended  by  the  parties  to  be  a  mortgage,  or  an  absolute  convey- 
ance, is  one  that  a  common  law  court  can  neither  hear  nor  de- 
termine. •  That  is  a  question  belonging  exclusively  to  equity 
tribunals,  and  over  which  common  law  tribunals  have  no  juris- 
diction whatever."    Foley  v.  Kirk,  33  E.  176  (Chan.  1880). 

68.  Grantee  (in  Absolute  Deed  Declared  a  Mortgage)  Must  Pay 
Mortgagor  the  Fair  Price  of  Land  Sold  by  Him.    ''Romaine  [who 
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took  absolute  conveyance,  in  resultant  trust  for  complainant  and 
as  security  for  advances  to  him]  had  the  right  to  be  repaid  his 
loan,  with  interest,  but  he  should  not  have  sold  the  land  without 
notice  to  complainant.  Having  done  so  [for  a  price  below  the  es- 
timated value],  he  should  account  for  the  fair  net  cash  value  of 
the  property  at  the  time  of  the  sale,  with  interest  from  the  date  of 
sale,  against  which  he  should  be  allowed  credit  for  the  amount  due 
to  him  for  the  principal  and  interest  of  his  advances  at  the  time 
of  sale,  with  interest  thereon  from  that  time."  Vanderhoven  v. 
Romaine,  56  E.  6  (Chan.  1897)  ;  In  Van  Orden  v.  Budd,  33  E. 
568  (Err.  &  App.  1881),  Grantee  under  absolute  deed,  declared  to 
be  a  mortgage,  who  sells  the  property  as  his  own,  and  takes  a  » 

bond  and  mortgage  in  part  payment  as  so  much  cash,  must  re-  f 

spond  to  grantor  for  said  sum,  although  he  has  not  yet  received 
payment  of  same.  In  Vanderhaize  v.  Hugues,  13  E.  245  (Chan. 
1861),  and  cases  cited.  Dissolution  of  injunction  against  such  sale  1 

as  above,  denied. 

69.  Deed  from  Husband  to  Wife.  Deed  from  husband  to  wife 
is  presumed  to  be  a  gift,  and  the  proof  must  be  clear  and  con- 
vincing to  have  same  declared  a  mortgage.  Wilson  v.  Terry  et  al., 
68  Atl.  310  (Chan.  1905). 
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7a    Written  Defeasance  Must  be  Recorded.    Effect  of  Failure  to  Re- 
corcL    Oral  Defeasance. 

71.  Subsequent  Defeasance  Relates  Back  to  Date  of  Deed. 

72.  Written  Defeasance  Unrecorded,  to  Delay  and  Defraud  Credit/^rs. 


70.  Wiittem  Defeaiuee  Kust  be  Beeorded— Ef  ecti  of  7ailiire 
to  Beeoid  Oral  Defeasuee.  Com.  St  p.  3414.  <^ctK^  2f.  In 
Essex  County  Xat.  Bank  v.  Harrison,  57  E.  93,  96  ^Chan,  1898;, 

"Question eflFetx  under  the  statute,  of  the  failure  Ui  re^^/rd 

this  defeasance,  and  disclose  by  the  record  the  true  chara/.ter  of 

the  transaction The  eflFect  of  it  is  hmy\y  U^  d^/rive  the 

header  of  it  of  any  benent  from  the  Tt^Mry  of  the  inittninvrTit  a% 
a  deed,  as  a  matter  oi  notice  to  all  the  wot  A.  He  irr:-i  ^tand  a»t  if 
his  deed  was  rot  recorded-*'  H;-tor>'  and  com;^r:i//n  of  m^/rt- 
gage  and  cGcrrcyasrc  arts:  Caiic  v.  O/rAii.  i^i  E.  y/2  i<lr^n. 
1867):  In  Klf-e  T.  y^:G-:Lck:n,  24  E.  413-4^7  ■  Crjin,  I'^/A)- 
"The  deed  cf  i^6c  wa*  recorded  as  an  'sr,\^/rA:vy/rju  '//r.-.^yar/^. 
There  was  a>  wrmcr  6ef*^>2:i>rc:  th.e  a^r^erryrr.t  n-Jiirrr.^  :t  c*:- 

feasible,  berr:^  ctiTj  a  vtr^sJ   ^ri-t Tr^^ry    '  •r'vv't'- ;^.*.   ;:*:?; 

holders]  insist  --a^  n*  cr^^  i*.  trysrrtf'.Te.  r»  ^*:it*:r  a^i.r.^t  •rytrxi 

than  if  3:c  pet  tc  renrt  at  al! I  f-r^-f  r*'v  '^*-t  ^-r^rrt  an  iv 

solute  o:t:-r.t-j^rj:*.  Ttzryr^j^  a*  **^:h-  Vrt  \v  tr..t  tjl'  :r^  ^A  *r^ 
transactfctt.  ir  tj  st  tTtref*  cril  5^2T*:!trrj*-r-t  ''>^K*-r^  •.'•*:  '/k.'T.^A. 
held  to  be  a  secrtrttj.  r..i5  f.r  thit  ri^-^  '^^^r-  \z*u*.^A  at  :f  ^r^ 

recorded Zz.  tj:  rs.^.  **t  far  a*  I  ac:  s:T;<.r*:.  ?/<.-  ::t  -r^r:  vr> 

tended  "^^'^  zzi^  Ttrj-x's^^z  ""i-i  a  -'^"-'r  '<z<-'''^^  *-^>vrv:>-"t  ^«*r*,'i 

ot    .T^  I'-iT  trit  "jt^r',  '.:  At'.,    :'<>t.  vt  t.*:-^*^.*^  v, 

be  a  ir:cttz*^i_^ 

[defeasance]  te  ttsittt  £t  a  »rr.\»i^vrft^t  -i^i  r  v    J  ^^'^t*  ''^••#  v,  Vi*: 

date  of  tic  tftsrL"  lt-*rttj'.ct  t-f  t^irt>t:i  Iri'it  i.  5>-,i — if  i  il 
266  i  r^sr-    I  •  rr- 

72.    WTiOKK  B  fi  — im    XTsvxchdL  Vk  ^^^stj  mad.  IkdtnaA 

l*!:r^*r^  *r.  -^tt^n^'itf-.r  ;-'  T'r.'^-r^-?'.»'   "'l'::^.  V**:  v,***  ***' 


na-»  TTrfitfe  1''  t:«*:  "tnr:  .i:t.irr  v.  :r:t   r:  Vr^  :,'—'  t-  i.^  <.>*'.^ 
lutedecfl  vni  *  r^-^.  irr't-::'- j-t  tr^trri-  i:-i-.*   f .»-  vrt  t'l-'t/'.-^^  t: 

tnmr  tainatc  it   ttt-:i;   injt   jtti::t   t-  .   *r*  -  :/.'-      '»^ 
€axar-^->-trt  iHit  :.c    riT  /:  t.zrr:»^r  *T*^\r.\r     v '..•»:     ..'.>" 
nients  "wtniit  i*!  i»»-^.-:  in  t'»^  -f/iir'    .f  z^'j^r""^^.-.  r    '  :'#*    -^r;':  * 
had  been:  jr'-tn  «::«:  •^'fjrt  n  v«t  -'.ir,#»-  -f  *-   ..^'.^.^.^.  *-,- r- - 

ttnin^'iirr.snr  ^  tr.r:  ■?^tr.'*-t  t    iT"*  "t  •^"  r  <  •Z':'^  t' 
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equity,  in  a  transaction  done  to  defraud  his  creditors.  / It  is 

the  conveyance  alone  that  could  delay  or  defeat  creditors.  That 
alone  could  be  held  void  as  against  them ;  as  between  the  partiesi, 
the  complainant  could  not  question  it.  The  defeasance  upon 
which  the  complainant  relies  is  free  from  all  fraud ;  it  was  hones*t 
as  between  the  parties;  it  could  not  injure  creditors,  and  they 
could  not  impugn  it.  By  the  effect  of  it  the  complainant,  in 
equity,  is  owner  of  the  land,  subject  the  liens  of  Condit;  he  is 
the  party  in  possession  of  the  title,  and  would  have  the  advantage 
of  the  maxim  [in  pari  delicto  potior  est  conditio  possidentis]  if  it 
were  applicable.  This  bill  is  not  to  set  aside  the  mortgage  as  il- 
legal or  fraudulent,  or  for  any  relief  against  it;  but  for  per- 
mission to  pay  it  off  and  redeem  the  property,  giving  the  whole 
transaction  its  legal  effect.  The  defendant,  Condit,  must  then  be 
considered  in  the  light  of  a  mortgagee  in  possession,  after  condi- 
tion broken ;  that  he  hplds  subject  to  the  right  of  the  complainant 
to  redeem."   Clark  v.  Condit,  i8  E.  361  (Chan.  1867). 
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73.  Essence  of  Belivery  and  Evidence  Thereof.  "The  essence  of 
the  delivery  consists  in  the  intent  of  the  grantor  to  perfect  the 
instrument,  and  to  make  it  at  once  the  absolute  property  of  the 
grantee,  and  his  acts  and  declarations  are  the  evidence  of  such 
intent.  If  both  parties  be  present,  and  the  usual  formalities  of 
execution  take  place,  and  the  contract  is  to  all  appearance  consum- 
mated without  any  conditions  or  qualifications  annexed,  it  is  a 
complete  and  valid  deed,  notwithstanding  it  be  left  in  the  custody 
of  the  grantor.  But  where  there  is  not  an  actual  transfer  of  the 
deed,  it  must  satisfactorily  appear  either  from  the  circumstances 
of  the  transaction,  or  the  acts  or  words  of  the  grantor,  that  it  was 
his  intention  to  part  with  the  deed  and  put  the  title  in  the  grantee. 
[Supported  by  cases  cited.].  Husband  passed  title  to  mortgage 
through  a  medium  to  his  wife,  but  kept  the  direct  assignment  to 
her  in  his  own  possession — except  that  he  once  handed  it  to  his 
wife  to  use  as  his  agent — until  he  destroyed  it.  No  delivery. 
Ruckman  v.  Ruckman,  33  E.  358  (Err.  &  App.  1880).  In  Craw- 
ford €t  al.  V.  Bertholf  et  al.,  i  E.  468  (Chan.  1831),  Open  aban- 
donment of  intention  to  deliver.  In  Commercial  Bank  v.  Reck- 
less, 5  E.  652  (Err.  &  App.  1847).  The  answer  of  a  defendant 
denying  the  delivery  of  the  mortgage,  is  not  in  itself  sufficient  to 
overcome  the  presumption  of  delivery  arising  from  the  posses- 
sion of  the  mortgage  by  the  mortgagee,  duly  executed,  acknowl- 
edged and  recorded.  In  Terhune  v.  Oldis,  44  E.  150  (Prerog.  Ct. 
1888).  "The  possession  of  a  deed,  formally  executed,  by  the 
grantee  therein  is  presumptive  evidence  of  the  delivery  of  it  to 
him.  Farlee  v.  Farlee,  i  Zab.  279 ;  Black  v.  Shreve,  2  Beas.  455  ; 
Benson  v.  Woolverton,  2  McCart.  158;  Brown  v.  Brown,  6  Stew. 
Eq.  650,  but  it  is  not  necessary,  to  constitute  complete  delivery, 
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that  the  instrument  should  leave  the  actual  possession  of  the 
grantor.  Folly  v.  Vantuyl,  4  Hal.  153;  Crawford  v.  Bertholf, 
Sax.  458;  Cannon  v.  Cannon,  11  C.  E.  Gr.  316;  Ruckman  v. 
Ruckman,  6  Stew.  Eq.  354.  To  show  delivery  there  must  be 
proof  of  that  which  evinces  an  intention  on  the  part  of  the 
grantor  or  mortgagor  to  part  with  the  instrument,  and,  of  course, 
to  pass  the  title.  This  intention  may  be  mad^  to  appear,  either 
from  the  circumstances  of  the  transaction,  or  from  the  acts  or 
words  of  the  grantor.  Crawford*  v.  Bertholf,  Folly  v.  Van  Tuyl, 
Cannon  v.  Cannon,  Ruckman  v.  Ruckman,  and  Brown  v.  Brown, 
supra,  and  Armstrong  v.  Armstrong,  4  C.  E.  Jr.  357.  A  delivery 
may  be  by  words  without  acts  or  acts  without  words,  or  by  both 
acts  and  words.  Shep.  Touch.  58.  The  certificate  of  a  proper  of- 
ficer, made  under  the  statute  that  the  grantor,  signed,  sealed  and 
delivered  the  deed  or  mortgage  as  his  voluntary  act  and  deed,  is 
cogent  evidence  of  delivery.  Farlee  v.  Farlee,  i  Zab.  279.  Also 
the  registration  of  a  deed  of  mortgage  is  prima  facie  evidence  of 
its  delivery.  Devlin  on  Deeds,  section  292.  On  the  other  hand,  the 
retention  of  a  deed  by  the  grantor  is  strong  evidence  of  non-de- 
livery. Farlee  v.  Farlee,  supra If  the  appellant  [mort- 
gagor] held  the  mortgage  and  regarded  it  as  an  existing  security 
and  caused  it  to  be  registered,  its  delivery  must  thereby  have  been 
completed,  for  his  intention  that  it  should  be  regarded  as  an 
existing  security  was  thereby  declared.  And  this  is  so,  even 
though  he  may  subsequently  have  taken  it  from  the  registry 
office  and  retained  it  in  his  possession." 

74.  Authority  to  Beliver  Joint  and  Several  Bond  and  Mortgages 
Implied  from  Their  Authorized  Possession  by  Either  Maker.  Im- 
plied further  authorityl  "Without  the  special  authority  conferred 
by  this  letter,  the  bond  as  well  as  the  mortgage,  having  been  ex- 
ecuted by  the  defendant's  husband,  as  well  as  by  the  defendant 
herself,  he  had  same  authority  to  make  delivery,  and  to  receive 
the  consideration,  for  both,  as  she  had.  His  liability,  was  the 
same  as  hers,  and  so  was  his  authority.  Where  two  persons  ex- 
ecute a  joint  and  several  bond,  each  has  implied  authority,  arising 
out  of  the  nature  of  the  transaction,  to  act  for  the  other,  and 
where  one  allows  the  other  to  take  the  bond  after  both  have  ex- 
ecuted it,  his  possession  of  the  bond  gives  him  authority  to  make 
delivery  of  it,  and  receive  the  consideration  from  the  obligee." 
Wolf  V.  Diggs,  44  E.  368  (Chan.  1888),  at  p.  371 :  "He  [mort- 
gagee] had  a  right  to  understand,  from  the  fact  that  she  executed 
the  second  mortgage  without  asking  him  for  any  information  as  to 
what  had  been  done  under  the  first,  and  that  she  gave  her  husband 
the  second  to  deliver,  that  she  fully  approved  of  all  that  had  been 
done  in  the  past,  and  that  she  meant  that  her  husband  should  act 
for  her  in  the  future,  in  the  same  manner  and  with  the  same  au- 
thority that  he  had  in  the  past." 

76.  Transfer  of  a  Bond  and  Mortgage  in  Pursuance  of  an  Order 
of  Court.  Syllabus.  "The  transfer  of  a  bond  and  mortgage  be- 
longing to  an  estate,  when  made,  in  pursuance  of  an  order  of 
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court,  by  the  executor  removed  by  the  court  to  a  new  executor  ap- 
pointed in  his  place,  is  sufficient  to  convey  the  equitable  title 
thereto,  although  the  transfer  was  a  mere  delivery,  without  formal 
assignment."  Daly  v.  The  New  York  and  Greenwood  Lake  Rail- 
way Co.,  55  E.  595  (Chan.  1897),  and  cases  cited,  affirmed  57  E. 
347  (Err.  &  App.  1898). 

76.  Mere  Becord  does  not  Constitute  a  Writing,  a  Mortgage.  'It 
was  indeed  recorded  before  that  time,  but  the  mere  fact  of  record 
cannot  constitute  that  a  mortgage  or  contract  which  would  not  be 
a  mortgage  or  contract  without  it.  Its  delivery  is  the  creation  of 
it.  Recording  may  be  some  evidence  of  a  previous  delivery,  or  the 
delivery  to  the  officer  for  record  may,  by  arrangement  between  the 
parties,  be  the  delivery  to  the  grantee."  Jacobus  v.  Mutual  Benefit 
Life  Insurance  Co.,  27  E.  618  (Err.  &  App.  1876). 

77.  Mortgage  Signed  in  Blank  and  Aifterwards  Filled  in,  Is  In- 
valid. **I  think  it  cannot  be  doubted  that  the  mortgage  signed  in 
blank  by  Palmer  and  afterwards  filled  in  by  Rogers,  was  not  a 
valid  legal  deed.  The  most  that  can  be  claimed  for  it  is,  that  it 
is  an  equitable  lien  on  the  premises,  which  this  court  can,  under 
proper  circumstances,  enforce."  Fox  v.  Palmer,  25  E.  417  (Chan. 
1874). 

78.  Deposit  of  Executed  Deed  with  Third  Party,  Under  Promise 
to  Acknowledge  Same,  Cannot  be  Avoided  by  Bef usal  to  Acknowl- 
edge Same.  Syllabus.  "When  a  deed  is  executed  by  the  grantor, 
and  deposited  with  a  third  person  until  the  grantor  shall  have  an 
opportunity  of  acknowledging  it,  and  then  to  be  delivered  to  the 
grantee  it  is  not  an  escrow,  nor  can  the  grantor  avoid  the  deed  by 
refusing  to  acknowledge  it."  Adm'rs  of  White  v.  Williams,  3  E. 
376  (Chan.  1836). 
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79.    Principles.  Governing  Bescriptions.     Fraud.     ''Some  con- 
clusions which  the  court  have  enunciated  on  this  subject 

The  least  certain  and  least  material  parts  of  a  description  must 
give  way  to  the  more  certain  and  material,  and  the  mention  of 
the  number  of  acres  after  a  certain  description  of  the  subject  by 
metes  and  bounds,  monuments  or  possession,  is  but  matter  of  de- 
scription, and  not  of  the  essence  of  the  contract,  and  the  pur- 
chaser takes  the  risk  of  quantity,  where  there  is  no  fraud  nor 
gross  mistake.  If  the  description  calls  for  so  many  acres,  *more 
or  less,'  and  the  quantity  falls  short  or  overruns  a  little,  no  com- 
pensation is  to  be  given  either  party,  where  there  is  not  proof  of 
fraud.  Mere  enumeration  of  quantity  of  land  at  the  end  of  a 
particular  description  of  premises  by  courses,  distances,  bound- 
aries and  monuments,  is  matter  of  description  only,  and  is  subject 
to  the  controlling  parts  of  the  description ;  and  if  the  purchaser 
has  the  distinct  thing  for  which  he  contracted,  the  court  will  not 
interfere,  if  there  be  a  deficiency  in  the  contents  not  grossly  large, 

unless  there  be  proof  of  deception  by  the  vendor The  above 

are  conclusions  arrived  at  in  a  judications  on  this  somewhat  vexed 
question,  which  should  be  kept  in  mind  when  examining  the  tes- 
timony in  the  cause  now  imder  consideration The  quantity 

of  land was  not  of  the  essence  of  the  contract,  but  mere  de- 
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scription,  and  governed  by  the  more  definite  parts  of  the  deed." 
Melick  V.  Daj^on,  34  E.  249  (Err.  &  App.  1881). 

In  Couse  v.  Boyles  et  al.,  4  E.  216,  218  (Chan.  1842).  Apply- 
ing rule:  More  or  less.  "If  the  variance  be  considerable,  the 
pa;ty  sustaining  the  loss  should  be  allowed  for  it.  And  this  rule 
should  prevail  where  it  arises  from  mistake  only,  without  fraud 

or  deception When  this  deficiency  was  discovered  by  the 

complainant,  he  was  bound to  make  it  known  to  the  de- 
fendant, and  to  go  forward  with  the  knowledge  he  then  possessed 

keeping  him  [defendant]  in  the  dark  respecting  it,  was  a 

palpable  fraud."  In  Lee  v.  Woodworth  et  al.,  3  E.  40  (Chan. 
1834),  *'The  first  and  most  important  rule  in  the  construction  of 
deeds,  is,  'that  the  construction  be  favorable,  and  as  near  to 
the  minds  and  apparent  intents  of  the  parties  as  possible  it  may 

be,  and  the  law  will  permit' The  question,  then,  is  fairly 

presented :  Is  the  deed  (or  mortgage)  so  uncertain  and  obscure  as 
to  prevent  the  court  from  arriving  at  the  clear  intention  of  the 
parties,  and  carrying  that  intention  into  effect?" 

80.  Misdescription  by  Metes  and  Bounds  and  Eeference  to  An- 
other Deed  Cured.  Syllabus.  "A  misdescription  of  the  metes  and 
bounds  of  lands  covered  by  a  mortgage,  in  the  deed  of  commis- 
sioners in  partition,  made  in  1849,  and  also  an  erroneous  reference 
to  another  deed  by  way  of  location,  will  not  invalidate  such  mort- 
gage where  the  identity  of  the  property  [is  not  disputed  and]  is 
fixed  by  the  descriptions  in  the  other  deeds  of  the  commissioners, 
by  the  actual  location,  possession  and  occupation  of  the  grantees 
since  1849,  ^"^  by  the  description  in  defendant's  own  deed,  which 
also  declares  that  the  premises  are  subject  to  the  lien  of  the  mort- 
gage."  Boon  V.  Pierpont,  32  E.  217  (Chan.  1880). 

81.  Bescription  Applies  to  Property  as  it  Exists  at  Bate  of  Beed. 
"The  case  presents  no  difficulty.  The  claims  which  the  defend- 
ants set  up  to  the  strip,  is  based  upon  the  fact  that  the  description 
in  the  mortgage  makes  reference  to  the  map  of  Johnsonville, 
[.Dated  and  filed  in  1854]  therein  mentioned,  whereas,  in  1867, 
after  that  map  was  made  [and  filed],  twelve  feet  in  width  on  the 
east  side  of  Summit  avenue,  as  it  then  was,  in  front  of  the  prop- 
erty, was  vacated,  and  the  defendants  insist  that  only  the  land 
contained  within  the  lines  of  the  lot  on  the  map,  excluding  the 
strip,  passed  under  the  mortgage.  But  the  mortgage  was  given 
after  the  vacation  of  the  part  of  the  street  in  question,  and  the 
mortgaged  premises  are  described  therein  as  being  on  Summit 
avenue :  by  which  is  to  be  understood  Summit  avenue  as  it  was 
at  the  date  of  the  mortgage.  By  the  mortgage,  Fagan  declared,  in 
effect,  that  he  mortgaged  the  five  lots  of  land  laid  down  on  the 

map,  therein  referred  to  as  Nos    and  that  they  were 

bounded  by  Summit  avenue  as  it  then  was Not  only  is  he 

estopped  by  the  description  from  the  claim  which  he  and  Flatterly 
now  make,  but  by  the  true  construction  of  the  mortgage  deed, 
the  premises  were  bounded  by  Summit  avenue  as  it  was  at  the 
date  of  the  deed."  Dubois  v.  Fagan,  32  E.  185  (Chan.  1880). 
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82.  A  Faxticnlar  Bescription,  Followed  by  a  General  Reference 
to  Another  Deed  is  not  Added  to  Thereby.  Syllabus.  "Where  the 
mortgaged  premises  were  described  as  containing  one  hundred 
acres  of  land,  another  tract  of  nine  acres,  the  title  to  which  was 
derived  from  another  source,  cannot  be  claimed  as  covered  by 
such  mortgage,  although  the  description  in  the  mortgage  con- 
cluded with  a  general  reference  to  a  deed  which  conveyed  both 
tracts/'   Holmes  v.  Abrahams,  31  E.  415  (Chan.  1879). 

83.  Bescription  Prepared  According  to  Instructions  is  •Not 
Voided  by  Wrong  Beading.  "They  came  to  him  for  a  certain  pur- 
pose, and  must  have  given  him  instructions,  and  known  what  was 
to  be  done.  If  then,  he  prepared  the  instrument,  and  in  reading 
it  read  twenty  acres,  by  mistake,  when  he  should  have  read  forty 
acres,  it  will  not  avoid  the  instrument.  It  is  as  it  was  intended 
to  be,  and  no  injury  is  done."  Adm'rs  of  White  v.  Williams  et  al., 
3  E.  382  (Chan.  1836). 

84.  Covenant  to  Mortgage  a  Specified  Lot,  Following  Covenant 
to  Mortgage  All  or  Any  of  His  Property,  is  Valid,    "Covenanted 

that he  would  give a  good  and  sufficient  instrument 

of  mortgage  on  all  or  any  of  his  property,  both  real  and  personal, 

and  especially  on  the  lot  and  building  thereon  'situated' 

The  objection  based  on  the  ground  that  the  covenant  promises  to 
mortgage  all  the  covenantor's  property,  is  untenable.  It  is  enough 
to  say  that  the  covenant  is  particularly  directed  to  a  specified  lot." 
Oliva  V.  Bunaforza,  31  E.  396,  398  (Chan.  1879). 

86.  Mortgage  of  One's  Interest  in  a  Company  and  Its  Property 
Conveys  Only  a  Lien  on  His  Interest  in  the  Company.  Syllabus. 
"Where  a  mortgagor  gave  a  mortgage  covering  all  of  his  interest 
in  a  corporation  and  its  lands :  Held,  that  it  was  not  a  lien  on  lands 
then  owned  by  him,  and  which  he  was  under  contract  to  convey, 
and  afterwards  conveyed  accordingly  to  the  corporation,  superior 
to  the  title  of  the  corporation,  but  only  a  lien  on  his  interest  in  the 
company."  Parsons  v.  Lent,  34  E.  67  (Chan.  1881). 

86.  Bepugnant  Descriptions.  Syllabus.  "A  mortgage  de-. 
scribed  the  property  covered  by  it  as  lot  95  on  a  certain  map,  and 
also  described  it  by  metes  and  bounds.  The  latter  description 
covered  lot  96  of  the  plat.  The  mortgagor  then  owned  lot  95,  but 
not  lot  96,  though  the  latter  was  conveyed  to  her  by  complainant, 
together  with  lot  102,  two  days  later,  whereupon  mortgages  were 
executed  on  lot  102  in  complainant's  favor.  All  the  mortgages 
and  conveyance  were  part  of -one  transaction.  Held,  that  the  re- 
pugnant description  by  boundaries  would  be  rejected,  and  the 
mortgage  .construed  as  covering  lot  95.  By  the  Court.  "In  mis- 
takes and  repugnancies  of  this  kind  in  descriptions,  where,  by 
reason  of  the  grantor  or  mortgagor  owning  one  lot  and  not  own- 
ing the  other  lot  described,  the  conveyance  can  be  operative  only 
by  one  description,  the  rule  of  constniing  the  deed  ut  res  majis 
valeat  quam  pereat'  is  of  service  in  ascertaining  the  intention  of 
the  parties,  and  leads  to  the  rejection  of  the  inoperative  descrip- 
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tion."    Lewis  v.  Ferris  et  al,  (two  cases),  50  Atl.  630  (Chan. 
1901). 

87.  Identification    of    Mortgage.      "Deed made    very 

shortly  after  the  execution  of  this  mortgage [containing] 

this  clause :  'Subject  to  one  mortgage  now  on  the  said  premises, 

?'ven  to  secure  the  payment  of  $5,000  and  interest  thereon' 
his  reference  to  a  mortgage  doe^  not  identify  it."    Magie  v. 
Reynolds,  51  E.  118  (Chan.  1893). 

88.  Mutual  Mistakes  in  Bescription^  which  Cause  Building  to 
Encroach  on  Another's  Land,  Will  be  Equitably  Adjusted.  Notice 
from  the  building  itself.  Preliminary  injunction  sought  against 
defendant's  execution  of  a  judgment  at  law  in  ejectment  against 
complainant  for  about  two  feet  of  land  covered  by  a  certain 
house,  which  was  standing  there  before  the  land  was  mapped  and 
plotted  into  lots.  "The  posture  of  the  facts  is  this :  One  Kelley, 
being  the  owner  of  two  lots  of  land  which  were  designated  on  the 
map  of  the  plot  to  which  they  appertained  as  lots  96  and  98,  and 
which  were,  respectively,  described  to  be  twenty-three  feet  four 
inches  wide,  sold  them  to  James  M.  Barrows.  At  the  time  of  this 
sale  there  was  a  dwelling-house  on  the  property,  which,  it  was 
then  supposed,  stood  on  lot  97,  but  which,  in  point  of  fact,  was 
wider  than  the  lot,  encroaching  a  little  over  two  feet  on  lot  98. 
Barrows,  when  he  took  his  conveyance,  made  to  his  grantor, 
Kelley,  in  part  payment  of  the  purchase-money,  a  mortgage  on 
lot  97,  both  he  and  the  mortgagee  believing  that  the  house  stood 
upon  that  lot  exclusively Barrows  having  given  the  mort- 
gage above  described,  a  judgment  was  afterwards  obtained  against 
him  by  virtue  of  which  lot  98,  being  the  lot  encroached  upon  by 
the  dwelling-house,  was  sold  at  sheriff's  sale,  and  the  title  thence 
arising  is  now  vested  in  Delia  Colgan,  the  respondent.  The  ap- 
pellant holds  his  title  through  a  foreclosure  of  the  mortgage  given 
by  Barrows  to  Kelley.  The  inquiry,  theref ore>  is  whether  the  sale 
by  the  sheriff  of  lot  98  carried  that  property  to  the  purchaser  di- 
vested of  the  equitable  right  [to  have  mutual  piistake  corrected] 
which,  as  we  have  seen,  at  that  time  was  possessed  by  Kelley,  the 
mortgagee.  The  solution  of  this  question  depends  upon  the  ex- 
tent and  character  of  the  knowledge  or  information  with  which 
such  purchaser  is  to  be  charged.  He  knew  of  the  existence  of  the 
mortgage,  and  he  also  knew  that  it  was  upon  a  lot  upon  which 

there  was  a  dwelling-house Under  such  a  condition  of  facts 

the  suggestion  never  arises  that  the  mortgage  rests  on  only  a  por- 
tion of  the  building,  leaving  a  fragment  of  it  unincluded  in  the 
instrument.  The  situation  in  itself,  and  proprio  mgore,  calls  for 
inquiry  from  all  those  who  desire  to  take  a  title  to  any  part  of  the 
land  underlying  the  building.  In  this  case,  if  inquiry  had  been 
made,  the  equitable  right  sought  and  to  be  enforced  by  this  bill 

would  have  been  discovered It  is  not  perceived  how,  under 

these  circumstances,  the  equitable  right  to  relief  that  was  vested 
originally  in  the  mortgagee  has  been  lost,  and  consequently  the 
injunction  prayed  for  should  be  granted The  facts  and  the 
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action  taken  by  the  chancellor  are  thus  stated  in  the  Syllabus  oi 
the  reported  case  [McKelway  v.  Armour,  2  Stock  115]  :  'Coip- 
plainant  erected  a  valuable  dwelling-house  by  mistake,  on  the 
land  of  the  defendant;  defendant  lived  in  the  vicinity,  saw  com- 
plainant progressing  from  day  to  day  with  improvement,  and  ad- 
mitted he  did  not  suspect  the  erection  to  be  on  his  lot  until  some 
time  after  its  actual  erection,. when  by  actual  measurement,  to  his 
surprise,  he  discovered  the  mistake.  The  court  relieved  the  com- 
plainant, putting  the  defendant  to  as  little  inconvenience  as  pos- 
sible'   Chancellor  also  declares  that  McKelway  was  most  at 

fault.     His  language  is:    *It  is  very  true the  complainant 

was  most  to  blame  in  this  matter.  A  diligent  examination  of  the 
deed  to  Armour  and  an  actual  measurement  of  the  land  would 
have  decided  the  difficulty.  But  it  was  a  vacant  lot  of  land,  plot- 
ted out  upon  a  map  only,  and  the  mistake  was  one  which  might 
occur  to  the  most  careful  and  most  diligent  man.'  *'  [Respondent 
was  put  on  notice  and  must  have  imputed  to  her  all  that  a  proper 
investigation  would  have  disclosed].  Anglesey  v.  Colgan,  44  E. 
206-211  (Err.  &  App.  1888). 

89.  Wliat  Bailroad  Mortga.gea  Embrace.  Interpretation  of 
"Track."  "The  act  under  and  by  virtue  of  which  this  mortgage 
was  made,  contemplates  a  mortgage  of  all  the  estate  of  the  com- 
pany, and  the  court  will  intend,  in  the  absence  of  any  evidence 
of  a  contrary  design,  that  the  estate  which  the  company  mort- 
gaged to  the  trustees,  in  pursuance  of  that  authority,  was  not  less 

than  was  contemplated  by  the  act The  fact  that  the  road  in 

question  was  not  contemplated  by  the  mortgagor  when  the  mort- 
gage was  made,  is  not  enough  of  itself  to  exclude  it  from  the 
lien  of  that  instrument.  If  the  building  of  it  was  within  the  mort- 
gaged franchises,  and  it  was  not  excluded  by  the  terms  of  the 
mortgage,  it  would  be  embraced  in  it.  In  Randolph  v.  N.  J.  West 
Line  R.  R.,  i  Stew.  49,  a  railroad  company  mortgaged  its  railroad, 
describing  it  as  all  and  singular  the  railroad  of  the  New  Jersey 
West  Line  Railroad  Company,  and  the  appurtenances  thereto  be- 
longing, acquired  and  to  be  acquired,  constructed  and  to  be  con- 
structed through  and  along  the  entire  mainline  of  the  company's 
railroad,  from  the  eastern  terminus  of  the  railroad,  at  the  city  of 
Newark,  westerly  across  the  State  of  New  Jersey  to  the  western 
terminus  of  the  railroad  at  the  Pennsylvania  state  line,  including 
in  the  description  all  the  property,  franchises,  rights  and  things  of 
whatsoever  name  or  nature  then  held,  or  which  should  be  there- 
after held  or  acquired,  by  the  company  or  their  successors  or  as- 
signs, pertaining  to  the  said  main  line  of  the  railroad,  or  the  equip- 
ment thereof ;  together  with  the  tenements,  hereditaments  and  ap- 
purtenances to  the  said  main  line  of  railroad,  lands  and  premises, 
or  either  thereof,  belonging  etc.  By  a  subsequent  act  of  the  legis- 
lature, authority  was  given  to  the  company  to  extend  the  road 
from  Newark  eastward  to  the  Hudson  river.  It  was  held  that  it 
did  not  appear  that  the  extension  was  contemplated  when  the 
mortgage  was  made,  and  that  it  was  no  part  of  the  main  line  as 
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described  in  that  mortgage;  that  the  franchise  granted  by  the 
subsequent  act  was  not  acquired  for  use  as  part  of  the  main  lin^, 
nor  did  it  pertain  thereto ;  that  it  was  indeed  acquired  for  use  in 
connection  with  the  main  line,  but  it  was  to  build  another  road, 
and  that  it  was  not  within  the  terms  of  the  mortgage  or  its  cove- 
nants, and  therefore  was  not  covered  by  the  mortgage In 

this  case,  however,  [not  confined  by  mortgage  to  main  line.]  Coe 
V.  N.  J.  Midland  Railway  Co.,  31  E.  123,  144  (Chan.  1879),  af- 
firmed 34  E.  267  (Err.  &  App.  1881),  where  is  discussed  the  right 
to  cross  the  track.  In  Stewart  v.  Central  Railroad,  11  N.J.  L.  J., 
116  (Sup.  Ct.  1877),  "A  mortgage  to  trustees  conveying  railroad 
and  its  branches,  and  all  and  singular,  the  railways,  rail-bridges, 
fences,  wharves,  piers,  fixtures,  buildings,  appendages,  and  appur- 
tenances, together  with  all  locomotives  tenders  passenger  and 
freight  cars,  shops,  tools  and  machinery  and  all  other  property  of 
the  party  of  the  first  part  does  not  embrace  tracts  of  lands  on 
either  side  of  the  strip  of  land  one  hundred  feet  wide  used  for 
the  railroad,  and  not  included  therein,  nor  ever  used  or  occupied 
for  the  purposes  of  a  railroad  [and  in  no  way  appurtenant  there- 
to;]" In  Redfields  v.  Redfields  et  al.,  13  Atl.  602  (Chan.  1888), 
Interpreted,  that  "Track,"  as  used  in  the  reser\'ation,  was  in- 
tended to  be  written  "Tract". 
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DISCHARGE. 

90.  Court  Will  Not  Enter  Satisfaction  of  Record,  Where  Any  Doubt 

Exists,  After  Cause  is  at  Issue. 

91.  County    Clerk    May   Discharge    Mortgage    Without    Searching    for 

Assignments. 

92.  Mortgagee  May  Present  His  Claim  to  Assignee  of  Creditors. 

93.  Statutory  Discharge.     Record  and  Register  Interchangeable. 

94.  Giving  of  Judgment  Bond  Does  Not  Extinguish  Bond  and  Mort- 

gage. 
94a.  Discharge  by  Parol. 

90.  Court  Will  Not  Enter  Satisfaction  of  Record,  Where  Any 

Bonbt  Exists  after  Cause  Is  at  Issue.    "Moved  for  a  rule to 

show  cause  why  satisfaction  should  not  be  entered  on  the  mort- 
gage in  the  mortgage  book.    Per  Cur:  "The  cause  is  now  at  issue, 

and if  there  exists  the  smallest  doubt  of  the  fact,  the  court 

ought  not  to  interfere The  parties  must  proceed  in  their 

action/'  Den,  on  the  Demise  of  Sims  v.  Davis,  i  L.  164  (Sup.  Ct. 
1792). 

91.  County  Clerk  May  Bischarge  Mortgage  Without  Searching 
for  Assignments.  Syllabus.  **When  a  certificate  of  the  discharge 
of  a  mortgage,  duly  executed  by  the  executors  of  the  mortgagee, 
is  presented  to  a  county  clerk,  he  is  not  bound  search  for  assign- 
ments of  the  mortgage  before  he  makes  the  statutory  entry  of 
discharge  on  the  record."  State  v.  Parker,  57  L.  677  (Err.  & 
App.  i&)5).    Com.  St.  pp.  3416,  3417,  sections  25  and  26,  noted. 

92.  Mortgage  May  Present  His  Claim  to  Assignee  of  Creditors. 
'*The  mortgage  is  a  valid  one ; as  a  security,  it  was  not  im- 
paired by  the  mortgagor's  [mortgagee?]  proving  his  mortgage 
debt  under  the  assignment  [for  creditors]."  Bdl  v.  Fleming's 
Executors,  12  E.  30  (Chan.  1858).  Claim  now  presented.  Com. 
St.  pp.  116,  122,  sections  5,  21  and  22. 

93.  Statutory  Discharge.  Eecord  and  Register  Interchange- 
able. Syllabus.  "2  Gen.  Stat.  p.  2107,  section  25  provides  that  a 
mortgage  registered  or  recorded  shall  be  discharged  by  an  ac- 
knowledged certificate,  which  shall  be  recorded The  words 

'record'  or  'recording'  are  used  synonomously  with  'register'  or 
registering [either  method]  is  equally  effective."  Manches- 
ter B.  &  L.  Association  v.  Beardsley,  y2  E.  714  (Chan.  1907). 

94.  Giving  of  Judgment  Bond  Does  Not  Extinguish  Bond  and 
Mortgage.  "The  judgment  bond  [given  by  the  mortgagor]  was  not 
an  extinguishment  of  the  bond  and  mortgage.    It  was  not  given 
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as  a  substitute  for,  but  as  additional  and  cumulative  to  the  other 
security.  Such  was  the  intention  of  the  parties,  and  the  bond 
and  mortgage  were  accordingly  left  in  the  hands  of  the  creditor." 
Flanagan  v.  Westcott,  ii  E.  267  (Chan.  1856). 

Ma.  Bisoharsre  by  Parol.  "Held,  that  when  a  father  holds 
mortgages  given  by  his  son-in-law  on  lands  which  are  afterwards 
conveyed  in  fee  absolutely  to  the  mortgagee  and  by  him  to  his 
daughter,  the  wife  of  the  mortgagor  reserving  the  lien  of  his 
mortgages,  he  may  waive  the  lien  and  forgive  the  debt  by  parol.'* 
Johnston  v.  Corlies,  6  N.  J.  L.  J.  25  (Chan.  1882).  Citing  Lid- 
del's  Exrs.  v.  Stear,  5  C.  E.  Gr.  274." 
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DURESS. 


9$.    Valid  Mortgage  May  be  Freely  Given  by  a  Prisoner  to  Secure  His 
Larcenies,  or  Under  a  Threat  of  Arrest. 

95.  Valid  Mortgage  May  Be  Freely  Given  by  a  Prisoner  to  Se- 
cure His  Larcenies,  or  Under  a  Threat  of  Arrest.  Mortgagees  can- 
not enforce  a  mortgage  secured  from  a  wife  because  he  allowed 
her  to  remain  under  a  false  apprehension  as  to  her  husband's 
danger  of  arrest. 

"While  under  arrest  at  the  police-station,  he  agreed  to  make 
restitution  by  giving  a  mortgage  on  some  real  estate  owned  by 

him  in  Princeton,  and  he  then  gave  the  mortgage  in  suit 

He  was  tried  for  the  offence,  pleaded  guilty  and  was  sentenced 

to  imprisonment There  is  no  ground  to  suspect  that  the 

mortgage  was  the  result  of  oppression  or  imposition.  He  con- 
fessed the  larcenies  and  himself  fixed  the  amount  of  them,  and. 
expressing  contrition  and  a  desire  to  make  restitution,  he  executed 
the  mortgage.  It  was  drawn  by  a  lawyer,  who  took  the  acknowl- 
edgment of  Titus's  wife  and  Titus's  acknowledgment  was  taken 
by  a  commissioner  who  swears  that  he  informed  him  of  its  con- 
tents, and  that  he  understood  the  instrument  and  its  object  and 
effect."  Mortgage  is  valid.  Smillie  v.  Smith,  32  E.  53  (Chan. 
1880).  See  note  p.  51  as  to  use  of  process  of  court  to  extort 
money  from  those  under  arrest ;  In  Bodine  v.  Morgan,  37  E.  428 

(Chan.  1883), "But  further,  the  threat  to  arrest  him  for 

his  unlawful  appropriation  of  their  orders  and  goods  to  his  own 
unless  he  should  indemnify  them,  constituted,  if  it  was  made,  no 
duress,  and  if  the  mortgage  had  been  given  under  the  pressure  of 
such  a  threat  it  would  not  have  affected  its  validity."  In  Lomer- 
son  V.  Johnston,  47  E.  314  (Chan.  1890),  "It  is  inequitable  to  per- 
mit the  complainant  to  retain  a  security  for  the  husband's  debt 
obtained  by  allowing  a  false  apprehension  as  to  the  husband's  dan- 
ger [of  arrest]  to  affect  the  mind  of  the  wife."  S.  C.  44  E.  107 
(Chan.  1888),  Vice-chancellor  based  decision  on  equitable  duress. 
Colonial  Bldg.  &  Loan  Ass'n  v.  Griffen,  85  E.  460  (Chan.  1915), 
and  cases  cited. 
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EMINENT  DOMAIN. 

96.  Condemnation  Made  While  Foreclosure  Suit  Was  Pending,  Without 

Making  Mortgagee  a  Party,  and  Payment  of  Entire  Award  to 
Owners  of  Land,  Corrected. 

97.  Condemnation  of  Land  and  Payment  of  Entire  Award  to  Mortgagor, 

Mortgagees  not  Made  Parties — Subsequent  Foreclosure  and  Pur- 
chase by  Mortgagees — Gave  Them  no  New  Right;  Receiver  Ap- 
pointed, and  His  Request  for  New  Condemnation  Held  Under 
Advisement  by  the  Court. 

98.  Mortgagee  Claims  for  Tenant's  Loss  of  Business — Value  of  Lease- 

hold and  Rent  for  Premises — Denied. 

99.  Surrender  of  Old  Mortgage  and  Acceptance  of  New  One  by  a  Mort- 

gagee, Without  Notice  of  Condemnation  Proceedings — When 
Mortgagee  Has  New  Mortgage  Recorded  Before  Award  is  Filed 
in  the  Clerk's  Office — Binds  the  Property,  Although  Award  Has 
Been  Paid  the  Owner. 

TOO.  Value  of  Land  in  Its  Unchanged  Condition,  with  Interest,  Consti- 
tute the  Damage  to  the  Owner  of  Property  on  Which  a  Company, 
Having  the  Right  of  Eminent  Domain,  Enter,  With  the  Owner's 
Permission,  and  Make  Improvements.  Contra,  if  no  Paramount 
Right  of  Eminent  Domain  Exists. 

loi.     Payment  of  Award  in  the  City  of  Elizabeth. 

96.  Condemnation  Made  While  Foreclosure  Suit  Was  Fending, 
without  Making  Mortgage  a  Farty,  and  Fayment  of  Entire  Award 
to  Owners  of  Land  Corrected.    *'While  the  [foreclosure]  suit  was 

pending,  the commenced  proceedings  under  its  charter 

for  the  condemnation  of  a  strip  of  this  land,  giving  notice  to  only 
Mrs.  Bright  and  her  husband,  as  owners,  and  an  award  was 
therein  made,  which,  for  that  strip  and  the  damages  done  by  tak- 
ing the  same,  amounts  to  $6,610.  Thereupon  the  complainant 
caused  this  sum  to  be  paid  by  the  railroad  company  into  the 
court  of  chancery,  and  filed  a  supplemental  bill,  setting  forth  the 
condemnation  proceedings,  and  bringing  in  the  railroad  company 
as  a  defendant,  and  praying  that  the  sum  in  court  should  be  paid 
to  him  on  account  of  his  mortgage,  and  that  the  land,  subject  to 
the  estate  of  the  railroad  company,  should  be  sold  to  pay  the  bal- 
ance thereof.  On  final  hearing,  the  chancellor  decreed  accord- 
ingly, and  from  that  decree  this  appeal  is  taken  by  Mrs.  Bright 

and  her  husband It  is  the  plain  duty  of  the  company  to 

have  this  fund  withheld  from  the  mere  legal  owners  until  the 
claims  of  the  mortgagees  are  extinguished ;  it  is  the  plain  duty  of 
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the  mortgagees  to  see  that  the  fund  is  not  paid  out  to  the  ap- 
pellants without  an  assertion  of  their  own  claims  upon  it ;  and  it 
is  the  plain  duty  of  the  court  to  dispose  of  the  fund  in  the  same 
manner  as  it  would  have  disposed  of  the  land  for  which  the  fund 
is  substituted."  Decree  affirmed.  Bright  v.  Piatt,  32  E.  370,  372 
(Err.  &  App.  1880),  a  leading  case.  States  double  risk  company 
ran  by  not  making  all  these  persons  parties  to  condemnation  pro- 
ceedings. See,  also,  briefs  in  Court  of  Errors — opinion  and  note 
in  31  E.  81  (Chan.  1879),  and  29  E.  128  Chan.  1878). 

97.  Condemnation  of  Lands  and  Payment  of  Entire  Award  to 
Mortgagor^  Mortgages  not  Made  Parties — Subsequent  Foreclosure 
and  Purchase  by  Mortgagees  Gave  Them  No  New  Bight.  Beceiver 
Appointed,  and  His  Bequest  for  New  Condemnation  Held  under 
Advertisement  by  the  Court.  Syllabus  "In  1872,  certain  lands  cov- 
ered by  mortgages  were  condemned  for  the  use  of  a  railroad, 
without  the  mortgagees  having  been  made  parties  thereto,  and  the 
entire  amount  of  the  award  ($6,500)  was  paid  to  the  mortgagor, 
who  was  then  in  possession.  The  railroad  company  afterwards 
became  insolvent,  and  a  receiver  therefor  was  appointed  by  this 
court.  When  the  mortgages  were  foreclosed,  the  receiver  inter- 
vened in  order  that  the  decree  of  sale  might  provide  for  exhaust- 
ing the  other  lands  covered  by  the  mortgages  before  resorting  to 
those  condemned,  and  it  was  so  ordered.  At  the  sale  it  was  found 
necessary,  in  order  to  satisfy  the  mortgagees,  to  sell  also  the  lands 
condemned,  and  they  were  bought  by  the  mortgagees  for  $5,000. 
The  receiver  then  instituted  proceedings  to  condemn  the  lands 
anew,  and  on  petition  by  the  mortgagees  to  restrain  such  proceed- 
ings and  for  the  payment  to  them  of  the  amount  of  the  award  of 
1872,  by  the  receiver,  Held,  (i)  that  the  mortgagees  had,  by  pur- 
chasing the  lands,  defeated  the  title  of  the  railroad  company  there- 
to, and  the  fact  that  they  had  been  the  mortgagees  of  the  premises 
gave  them,  after  their  foreclosure  purchase,  no  other  or  better 
standing  than  any  other  purchase,  with  reference  to  the  condemna- 
tion proceedings  and  award  of  1872.  (2)  That  as  the  affairs  of  the 
company  were  now  in  the  hands  of  the  court  for  administration 
and  management,  and  the  court  was  not  satisfied  th^t  the  course 
proposed  by  the  receiver  was  the  best  or  most  judicious  one  for 
obtaining  title  to  the  premises,  the  receiver  should  be  directed  to 
report,  for  the  information  of  the  court,  his  reasons  for  proceed- 
ing with  a  new  condemnation."  Lehigh  Coal  and  Navigation 
Co.  V.  Central  R.  R.  Co.  of  N.  J.,  35  E.  379  (Chan.  1882). 

98.  Mortgagee's  Claims  for  Tenant's  Loss  of  Business — ^Value  of 
Leasehold  and  Kent  for  Premises — ^Denied.  "Upon  exceptions  the 
mortgagee  claims  a  right  to  a  portion  of  the  fund  [award]  upon 
three  grounds — first,  because  the  tenant  sustained  a  loss  in  his 
business  by  reason  of  the  laying  out  of  the  road  over  a  portion  of 
the  property,  and  he  is  entitled  to  damages  on  that  account; 
second,  that  the  leasehold  was  an  interest  of  large  value,  and  that 
the  tenant  is  entitled  to  receive  the  value  of  the  leasehold  interest, 
the  amount  to  be  settled  by  the  court ;  third,  that  the  tenant  is  en- 
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titled  to  receive  from  the  fund  the  rent  for  the  premises  from  the 
time  when  the  county  notified  the  occupants  to  remove  the  build- 
ings (May,  1896)  to  the  termination  of  the  lease  (May,  1898). 
As  to  the  first  ground,  the  general  rule,  as  settled  by  the  best  au- 
thorities, is  that  injury  to  a  business  carried  on  upon  the  premises, 
either  by  the  landlord  or  tenant,  is  not  a  proper  element  of 

damage The  damages  to  be  given  on  the  condemnation  for 

public  roads  are,  under  our  constitution,  such  as  are  fixed  by  the 
legislature.  Const,  art.  i,  section  16;  Crane  v.  Elizabeth,  9  Stew. 
Eq.  339  (Errors  and  Appeals,  1882).  In  this  case  the  award  is 
by  the  act  clearly  limited  to  the  value  of  the  land  and  damages  to 
the  remaining  land  of  the  owner  after  considering  the  benefits 
(P.  L.  of  1888,  p.  40,  section  6),  and  the  damages  are  limited  to 
the  damages  done  to  the  fee-simple,  where  a  single  assessment  is 

made  for  all  the  owners  and  persons  interested  in  any  lot 

As  to  the  second  claim The  weight  of  evidence  shows  that 

the  land  was  leased  to  Distler  for  its  full  value,  and  he  is  not  en- 
titled to  any  portion  of  the  award  as  representing  the  value  of  the 
leasehold  interest.  The  third  claim  is  based  on  the  tenant's  right 
to  a  portion  of  the  award,  as  representing  the  damages  which  he 
sustains  by  the  condemnation,  in  that  he  was  thereafter  obliged  by 
his  lease  to  pay  the  full  rent  reserved,  and  by  the  condemnation 
of  a  portion  of  the  buildings  he  has  been  deprived  of  the  benefi- 
cial use  of  the  premises,  either  wholly  or  in  part.  The  public 
road,  as  laid  out,  ran  through  the  buildings  leased,  and,  as  the 
owner  (Emmerich)  says,  required  the  removal  of  the  house  and 
the  tearing  down  of  the  other  building.  The  change  of  the  lease- 
hold property  was,  in  my  judgment,  such  as  to  entitle  the  tenant 
to  consider  it  as  making  the  premises  which  were  leased  untenant- 
able and  unfit  for  occupancy  as  soon  as  the  property  was  actually 
taken,  under  the  statute.  The  lease  expressly  provides  that  in 
case  the  buildings  on  the  premises  be  destroyed  or  be  so  injured 
by  the  elements  or  any  other  cause  as  to  be  untenantable  and  unfit 
for  occupancy,  the  tenant  shall  not  be  liable  for  rent,  but  may  quit 
and  surrender  the  premises.  Not  being  obliged  to  occupy  any  of 
the  premises,  therefore,  after  the  occupation  of  the  portion 
thereof  condemned  by  the  public  authorities,  or  to  pay  rent,  no 
damage  by  way  of  abatement  or  apportionment  of  the  rent  after 
the  award  can  be  allowed  on  this  account."  Board  of  Chosen 
Freeholders  of  Hudson  County  v.  Emmerich,  57  E.  536  (Chan. 
1898). 

99.  Surrender  of  Old  Mortgage  and  Acceptance  of  New  One  by 
a  Morl^fagee,  without  Notice  of  Condemnation  Proceedings — ^When 
Mortgagee  has  New  Mortgage  Recorded  Before  Award  is  Filed  in 
the  Clerk's  Office — ^Binds  the  Property,  although  Award  has  been 
Paid  the  Owner.  Syllabus.  **If  in  proceedings  by  a  railroad  com- 
pany to  condemn  lands  under  its  charter  it  fails  to  give  notice  to 
a  mortgagee,  and  such  mortgagee  surenders  his  mortgage,  and  ac- 
cepts another  from  the  owner  of  the  premises  for  a  larger  sum, 
which  he  has  recorded  pending  the  proceedings  to  condemn,  but 


8o  EMINENT  DOMAIN. 

before  the  award  is  filed  in  the  office  of  the  clerk,  the  condemna- 
tion proceedings  are  subject  to  such  new  mortgage,  and  the  dis- 
tribution from  moneys  awarded  to  the  owner  will  not  bar  the 
mortgagee  from  recovering  the  whole  amount  of  said  award  and 
interest,  or  so  much  as  may  be  necessary  to  pay  the  balance  due 
after  the  sale  of  the  lands  covered  by  the  mortgage  and  not  in- 
cluded in  the  condemnation.  In  such  case  interest  is  to  be  com- 
puted on  the  award,  from  the  time  when  the  balance  due  is  ascer- 
tained. In  such  case,  also,  the  mortgagee  is  not  chargeable  with 
neglect  if  he  files  his  bill  at  any  time  within  the  statutory  period." 
Gray  v.  Case,  51  E.  426  (Chan.  1893).    Lis  pendens  discussed. 

100.  The  Value  of  Land  in  Its  Unchanged  Condition,  with  In- 
terest, Constitutes  the  Damage  to  the  Owner  of  Property  on  Which 
a  Company,  Having  the  Bight  of  Eminent  Domain,  Enter  with  the 
Owner's  Permission,  and  Make  Improvements.  Contra,  if  no  para- 
mount right  of  eminent  domain  exists.  Syllabus.  Sec.  2.  A  rail- 
road company  [having  power  to  acquire  lands  for  its  use]  having 
entered  into  possession  of  lands  by  consent  of  the  owner,  under 
an  agreement  with  him  to  purchase,  on  the  foreclosure  of  a  prior 
mortgage  of  which  the  company  had  constructive  notice,  the  com- 
pany is  bound  to  contribute  to  the  payment  of  the  mortgage  to 
the  extent  of  the  value  of  the  part  appropriated  by  it,  and  dam- 
ages, at  the  time  of  such  appropriation,  with  interest  thereon, 
without  regard  to  the  condition  of  the  premises  at  the. time  of  the 
foreclosure  or  the  improvements  put  thereon  by  the  company ; 
and  the  value  of  the  land  and  damages  may  be  ascertained  by 
proceedings  to  condemn,  under  its  charter,  instituted  after  the 
foreclosure  bill  is  filed,  or  by  reference  to  a  master."  By  the 
Court,  "Where  a  party  lawfully  in  possession  under  an  imperfect 
title  has  made  permanent  improvements  in  good  faith,  if  relief  is 
sought  in  equity  by  the  real  owner,  he  will  be  compelled  to  allow 
for  such  improvements  as  a  substantial  benefit  which  he  ought  ex 

aequo  et  bono,  to  make  compensation  for This  equitable 

doctrine  is  peculiarly  applicable  to  condemnation  under  the  right 
of  eminent  domain,  where  possession  has  been  taken  under  an 
arrangement  to  purchase,  which  is  defeated  by  some  impediment, 
not  anticipated  and  money  has  been  expended  in  the  construction 
of  works  on  the  faith  of  such  arrangement  being  consummated 

The  owner  has  no  claim  in  justice  to  have  expenditures  for 

such  purposes  enure  to  his  benefit.  Under  such  circumstances  he  is 
entitled  to  be  paid  the  damages  he  has  sustained,  and  nothing  more. 
That  will  be  represented  by  the  value  of  the  land  as  it  was  before 
it  was  changed  in  its  condition,  irrespective  of  the  structure  put 
upon  it  by  the  corporation,  and  interest  from  that  time."  North 
Hudson  County  R.  R.  Co.  v.  Booraem,  28  E.  451,  454  (Err.  & 
App.  1877),  and  cases  cited. 

In  Price  v.  Weehawken  Ferry  Co.,  31  E.  34  (Chan.  1879).  "It 
is  evident  that  the  company  understood  that  they  were  not  exer- 
cising their  charter  power  of  location  in  locating  the  road  over 
the  mortgaged  premises Nor  is  the  right  to  the  equity 
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claimed  [for  improvements]  established  by  the  mere  fact  that  the 
mortgagee  knew  that  the  road  was  being  constructed  over  the 
mortgaged  premises.  There  is  no  paramount  power  of  con- 
demnation here  as  there  was  in  the  case  of  North  Hudson  County 
R.  R.  Co.  V.  Booraem,  i  Stew.  450,  no  power  (the  right  of  emi- 
nent domain)  to  take  the  property,  superior  to  the  rights  of  both 

mortgagor  and  mortgagee But  where,  as  in  this  case,  the 

entry  was  not  under  that  right,  the  right  to  take  the  property  on 
compensation  does  not  exist,  and  the  party  entering  and  improv- 
ing does  both  subject  to  the  right  of  the  mortgagee  whose  mort- 
gage was  on  the  property,  to  sell,  for  the  payment  of  his  debt, 
the  land  and  the  permanent  improvements  incorporated  with  it. 
In  the  one  case,  the  maxim,  'Quicquid  plantatur  solo,  solo  cedif  is 
not  applicable;   in  the  other  it  is." 

101.  Payment  of  Award  in  City  of  Elizabeth.  Under  the  char- 
ter of  the  City  of  Elizabeth  in  laying  out  and  opening  streets,  com- 
pensation need  not  be  made  to  the  mortgagees  specifically — said 
compensation  is  to  be  paid  to  the  owner  of  the  land  if  no  other 
claimant  intervenes.  Crane  v.  City  of  Elizabeth,  36  E.  339  (Err. 
&App.  1882). 
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102.  Definition  and  Example  of  Equitable  Mortgage. 

103.  Equitable  Mortgage   Created  by  Unsuccessful  Attempt  to   Make  a 

Valid  Mortgage. 

104.  Deposit  of  Title  Deeds. 

104a.  Agreement  to  Buy  in  Property  at  Foreclosure  Sale,  for  the  Benefit 
of  Another. 

102.  Definition  and  Example  of  Equitable  Mortgage.  "What- 
ever the  form  of  the  cbntract  may  be,  if  it  is  intended  thereby  to 

create  a  security,  it  is  an  equitable  mortgage' It  was  a 

writing  expressly  designed  by  the  parties  making  it  to  secure  a 
debt  by  pledging  real  property  in  the  event  that  other  anticipated 
sources  of  revenue  mentioned  therein  failed  of  realization,  and 
the  two  tracts  of  real  estate  upon  which,  in  the  language  of  the 
instrument,  'this  convevance  shall  be  held  and  construed  as  a  lien 
by  way  of  mortgage,'  are  specifically  designated  and  dCwScribed 
therein  at  length  by  metes  and  bounds.  There  is  no  ambiguity 
in  the  phraseology  of  the  instrument  from  beginning  to  end.  It 
specifies  the  debt  it  is  intended  to  secure,  and  that  its  purpose  is  to 
create  a  lien  by  way  of  mortgage  is  cl-early  expressed,  and  the 
lands  upon  which  it  is  to  take  effect  are  particularly  described. 
No  requisite  of  an  equitable  mortgage,  is  lacking."  Cummings  v. 
Jackson,  55  E.  810  (Err.  &  App.  1896). 

103.  Equitable  Mortgage  Created  by  Unsuccessful  Attempt  to 
Make  a  Valid  Mortgage.  Object  of  suit :  **To  raise  the  estate  con- 
veyed by  it   [mortgage]    from  a  life-efetate  to  a   fee The 

mortgagor  admits  he  agreed  to  mortgage  the  fee,  and  that  the 
conveyance  of  a  less  estate  was  a  mistake.  As  between  the  origi- 
nal parties  this  disposes  of  the  question  of  reformation 

Their  [complainants]  right  to  relief  against  the  resisting  defend- 
ant [second  encumbrancer  whose  mortgage  embraced  the  fee]  de- 
pends entirely upon  their  ability  to  establish  two  proposi- 
tions :  first,  that  by  their  contract  with  the  mortgagor  they  became 
mortgagees  in  equity  of  the  fee :  and,  second,  that  the  defendant 

took  her  mortgage  with  notice  of  their  equities It  has  also 

been  held  that  an  equitable  mortgage  may  be  created  by  an  un- 
successful attempt  to  make  a  valid  mortgage  deed,  or  to  appro- 
priate specific  property  to  the  discharge  of  a  particular  debt 

The  soundness  of  this  view  seems  to  have  been  recognized  by  the 
court  of  errors  and  appeals  in  Wheeler  v.  Kirtland,  9  C.  E.  Gr. 
552 It  was  distinctly  declared  that  an  equitable  mortgagee 

82 
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who  pays  full  consideration  when  his  mortgage  is  given,  is  entitled 

in  equity  to  be  regarded  as  a  bona  fide  purchaser According 

to  both  authority  and  principle,  the  complainants  are  mortgagees 
in  equity  of  the  fee  of  the  mortgaged  premises  [and  defendant 
had  notice  of  this  equity]."  Gale's  executors  v.  Morris,  29  E. 
223-225  (Chan.  1878),  and  cases  cited. 

104.     Depofdt  of  Title  Deeds.   "Courts  of  equity have  for 

many  years  recognized  the  validity  of  an  equitable  mortgage  by 
the  deposit  of  title  deeds  by  a  debtor  with  his  creditor  as  security 
for  the  repayment  of  a  debt,  and  have  held  that  the  mere  fact 
that  a  creditor  was  in  possession  of  the  title  deeds  of  his  debtor 
raised  the  presumption  that  they  were  deposited  as  security  for 

the  debt,  and  created  an  equitable  mortgage Besides 

The  decedent  owed  him  five  hundred  dollars.  He  owned  the 
deeds,  they  were  his  absolute  property;  he  placed  these  unre- 
corded deeds  in  the  hands  of  the  defendant,  to  be  kept  by  him  as 
security  until  the  debt  due  to  him  should  be  paid.  Under  these 
circumstances,  a  court  of  equity  will  not  interfere  in  favor  of  the 
complainant  until  she  does  equity,  and  pays  the  debt  for  which 
the  deeds  were  pledged."  Griffin  v.  Griffin,  18  E.  106  (Chan. 
1866).  A  New  ^ork  transaction;  In  Martin  v.  Bowen,  51  E. 
454  (Chan.  1893)  and  cases  cited.  Recorded  deed  delivered  with 
a  written  statement  that  it  was  to  be  held  as  security  for  the  pay- 
ment of  a  certain  note,  with  an  agreement  not  to  sell,  assign  or 
transfer  or  in  any  manner  dispose  of  the  property  mentioned  in 
said  deed  until  said  deed  was  redelivered  to  them ;  In  Bollowa  v. 
Orge,  57  E.  431  (Chan.  1898),  *'I  am  unable  to  assent  to  the  doc- 
trine that  an  equitable  mortgage,  by  depositing  title  deeds,  may 

net  be  created  in  order  to  secure  the  debt  of  a  third  person 

It  was  faintly  argued  by  the  demurrants  that  the  deposit  of  title 
deeds  with  an  agreement  to  execute  a  legal  mortgage,  did  not 
constitute  an  equitable  mortgage.  But  the  authorities  are  the 
other  way." 

104a.  Agreement  to  Purchase  Property  at  Foreclosure  Sale  for 
Benefit  of  Another.  Syllabus.  "R.  held  a  mortgage  on  a  farm, 
and  had  sued  to  foreclose.  Complainant  induced  a  third  person, 
to  whom  he  owed  money,  to  buy  in  the  property  at  the  sale,  under 
an  arrangement  whereby  the  third  person  was  to  execute  a  new 
mortgage  of  the  land  to  R.  At  the  same  time  complainant  entered 
into  a  written  contract  with  the  third  person  whereby  the  latter 
w^as  to  convey  to  complainant  on  repayment  of  the  amount,  to- 
gether with  the  amount  which  complainant  owed  him,  etc. ;  com- 
plainant to  assume  the  new  mortgage.  Complainant  was  to  retain 
possession  of  the  farm,  etc.  Held,  that  the  relation  between  com- 
plainant and  the  third  person  was  that  of  mortgagor  and  mort- 
gagee."   Trustee.     English  v.  Rainear  et  al.,  55  Atl.  41   (Chan. 

1903)- 
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Caution. 

105.  A  Mortgage  Vests  no  Estate  in  the  Mortg^e.  Ejectment. 

"Here  the  mortgage  vests  in  the  mortgagee  no  estate  whatever 
in  the  land.  It  merely  gives  him  a  right  of  entry  on  breach  of 

the  condition  mentioned  in  the  instrument •.  .Until  such  entry 

the  mortgagor  continues  to  be  the  legal  owner  of  the  land  for  all 
purposes."  Blue  v.  Everett,  56  E.  457  (Err.  &  App.  1897)  and 
cases  cited.  In  Devlin  v.  Collier,  53  L.  427  (Err.  &  App.  1891), 
**The  contention  that  a  mortgagee  can  convey  the  property  in  dis- 
connection with  the  debt  is,  so  far  as  is  known,  a  novel  one  in 
this  state,"  In  Wade  v.  Miller,  32  L.  303  (Sup.  Ct.  1867),  and 
cases  cited,  "Except  in  questions  arising  between  him  [mort- 
gagee] and  the  mortgagor,  or  his  assigns,  the  interest  of  the 
mortgagee  appears  to  have  lost  every  quality  of  an  estate,"  Con- 
sult, Thompson  v.  Boyd,  21  L.  58  (Sup.  Ct.  1847),  affirmed  22  L. 
543  (Err.  &  App.  1849),  In  Colton  v.  Depew,  60  E.  458  (Err.  & 
App.  1900),  and  cases  cited,  "The  conveyance  of  the  mortgaged 
estate  by  the  owner  to  the  mortgagee  is  a  legal  conveyance,  on 
which  ejectment  may  be  brought  in  the  same  manner  and  subject 
to  the  same  defenses  and  governed  by  the  same  legal  rules  as  if 
the  deed  of  conveyance  had  been  absolute." 

106.  Mortgagee  of  Land  Charged  with  Payment  of  Annuities 
Takes  It  Subject  Thereto.  "Mortgagee  saw  fit  to  take  a  mortgage 
upon  land  which  was  charged  with  the  payment  of  the  annuities. 
He  had  notice  of  the  charge,  for  it  was  not  only  in  the  instru- 
ment under  which  the  mortgagor  obtained  her  title,  but  it  con- 
stituted part  of  the  devise  which  conferred  her  title  upon  her. 

The  devise  was  expressly  subject  to  the  annuities They 

[premises]    must  be  sold   subject  to  the  annuities."    Wain  v. 
Emley,  26  E.  245  (Chan.  1875). 

107.  Devise  of  Land,  npon  which  Testator  Holds  a  Mortgage, 
Passes  Nothing  to  Devisee.  "Question Whether  or  not  a  de- 
vise of  land,  upon  which  the  testator  holds  a  mortgage,  passes  the 
mortgage  and  the  debt  secured  by  it  to  the  devisee? *I  give 
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and  devise  to  my  sister  Rachel  Walker  my  house  and  lot  in  Lacon* 

Neither  at  the  time  he  made  his  will,  nor  at  the  time  of  his 

death,  did  the  testator  own  a  house  and  lot,  or  any  land,  in  Lacon 

but  he  did  in  1874.     In  that  year  he  conveyed  a  tract  of 

land  he  owned  there  to  his  sister  Rachel,  and  she,  to  secure 
the  pa)mient  of  a  part  of  the  purchase-money,  gave  him  a  mort- 
gage  which  he  still  held  at  the  time  of  his  death.    Unless 

the  mortgage  operated  as  a  conveyance  of  the  land  described  in  it, 
so  that  the  testator,  by  force  of  the  mortgage,  became  the  benefi- 
cial owner  of  the  land  for  all  purposes,  it  is  clear,  that  nothing 
passed  by  the  devise,  for  the  thing  given  is  land,  and  not  the 
debt  which  the  land  stood  pledged  to  pay.  By  force  of  a  mort- 
g^age  the  mortgagee  does  not  acquire  the  land  as  owner,  but  simply 
acquires  a  right  to  hold  it  as  security  for  his  debt,  and  the  utmost 
dominion  he  can  exercise  over  it  is  either  to  appropriate  it  or  have 
it  appropriated  to  the  payment  of  his  debt."  Marshall's  Exrs.  v. 
Hadley,  50  E.  548  (Chan.  1892). 

108.  Mortgage  Without  the  Word  ''Heirs"  Conveys  Only  a  life 
Estate.  Caution.  Wheeler  &  Green  v.  Kirtland,  24  E.  552  (Err. 
&  App.  1873).  Caution — Does  Com.  St.  p.  1570,  section  100, 
effect  any  change  herein? 
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Property. 
129a.  Putting  in  the  Possession  of  a  Third  Party  a  Negotiable  Bond. 

109.  Equitable  EstoppeL  An  "equitable  estoppel,"  says  Mr. 
Justice  Carpenter,  in  Den  v.  Baldwin,  i  Zab.  403,  "rests  upon  the 
principle,  that  when  any  one  has  done  an  act  or  made  a  statement 
which  it  would  be  fraud  on  his  part  to  controvert  or  impair,  and 
such  act  or  statement  has  so  influenced  any  one  that  it  has  been 
acted  upon,  the  party  making  it  will  be  estopped  and  cut  off  from 
the  power  of  retraction.  It  must  appear,  first,  that  he  has  done 
some  act  or  made  some  admission  inconsistent  with  his  claim; 
secondly,  that  the  other  party  has  acted  on  such  conduct  or  admis- 
sion ;  and  thirdly,  that  such  party  will  be  injured  by  allowing  such 
conduct  or  admission  to  be  withdrawn.  Martin  v.  Righter,  10  E. 
526  (Err.  &  App.  1856),  Payment  of  interest  on  released  bond 
by  which  complainant  was  induced  to  purchase  same.  Central  R. 
R.  Co.  V.  Mac  Cortney,  68  L.  175  (Sup.  St.  1902).  Not  a  mort- 
gage case.    In  Bush  and  Howard  v.  Cushman,  27  E.  133  (Chan. 

86 
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1876),  "The  complainant  invested  his  money  in  the  purchase  of 
the  mortgage,  through  the  procurement  of  the  defendant.  In 
fact,  he  made  the  sale  and  received  the  whole  proceeds.  He  can- 
not, therefore,  be  permitted  to  assail  its  validity It  [equit- 
able estoppel]  will  not  permit  a  person,  either  by  word  or  act,  to 
represent  a  security  issued  by  him  to  be  good,  and  thereby  induce 
another  to  give  his  money  for  it,  and  then,  when  he  is  required  to 
pay  it,  repudiate  the  truth  of  his  representation  and  escape  its 
payment  by  showing,  as  between  himself  and  the  person  to  whom 
it  was  issued,  it  was  invalid.  In  Van  Syckel  v.  O'Hearn,  50  E. 
175  (Chan.  1892),  and  cases  cited.  No  consideration  for  extend- 
ing time  of  payment.  **A  court  of  equity  will  sometimes  prevent 
parties  from  disregarding  their  promises,  even  when  no  con- 
sideration has  accrued  to  them  upon  the  making  of  such  promise. 
If  a  party  asking  the  aid  of  the  court  waive  strict  performance  of 
his  contract  and  makes  promises  to  the  defendant  upon  which  the 
latter  has  acted  and  altered  his  position,  and  it  should  appear  to 
the  court  to  work  a  hardship  to  the  defendant  to  allow  the  com- 
plainant to  withdraw  his  waiver,  a  court  of  equity  always  applies 
the  doctrine  of  estoppel.  In  such  case,  although  no  consideration 
or  benefit  accrues  to  the  person  making  the  promise,  he  is  the 
author  or  promoter  of  the  v€ry  condition  of  affairs  which  stand 
in  his  way;  and  when  this  plainly  appears,  it  is  most  equitable 
that  the  court  should  say  that  they  shall  so  stand.'* 

110.  Mortgagee  or  Mortgagor  Denying  the  Other's  Title.  Quiet* 
Title.  "While  the  mortgagee  is  claiming  title  under  the  mortgage, 
or  seeking  to  avail  himself  of  any  right  or  claim  under  it,  either  to 
title  or  possession,  he  cannot  deny  the  title  of  the  mortgagor 

The  party,  by  claiming  under  the  mortgage,  admits  the 

mortgagor's  title  at  that  time But  where,  as  in  the  present 

case,  the  adverse  party  is  not  claiming  under  the  mortgage,  but 
under  an  independent  and  paramount  title,  the  naked  fact  of  the 
acceptance  and  transfer  of  the  mortgage  will  not  estop  those 
claiming  under  the  mortgagee  from  showing  that,  independent  of 
the  mortgage,  he  had  a  valid  subsisting  title."  Osborne  v.  Tunis, 
25  L.  656  (Err.  &  App.  1856),  In  Brown  ads.  Combs,  29  L.  42 
(Sup.  Ct.  i860).  Objection  that  foreign  corporation  had  no  power 
to  hold  lands  in  this  state.  *'One  of  the  mortgagees,  cannot  avail 
himself  of  it.  By  becoming  a  party  to  the  mortgage  he  assented 
to  the  right  of  the  company  to  execute  it,  and  to  its  being  a  lien 
on  the  lands  described  in  it.  He  is  estopped  from  denying  its  va- 
lidity," In  Tully  V.  Taylor,  84  E.  461  (Err.  &  App.  1915),  and 
cases  cited  [i.]  **The  rule  of  the  common  law  permitting  a 
grantor  who  has  conveyed  by  a  deed  without  covenants  of  title 
to  assert,  as  against  his  grantee,  an  adverse  title  subsequently 
acquired  by  him,  has  not  been  considered  by  the  courts  of  this 

state  to  be  applicable  as  between  mortgagor  and  mortgagee 

(2)  This  covenant,  viz.,  the  covenant  for  quiet  enjoyment,  [in 
the  mortgage],  is  one  of  the  principal  covenants  for  title,  and 
even  in  a  deed  gives  the  grantee  the  benefit  of  a  title  subsequently 
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acquired  by  the  grantor The  present  defendant took 

the  title  to  this  land  by  devise  from  her  husband,  subject  to  the 
mortgage.  She  bought  in  the  outstanding  title  of  Gallagher  with 
the  proceeds  of  the  mortgage.  Under  these  circumstances,  he  is 
privy  intestate  with  her  deceased  husband,  and  the  estoppel  binds 
her  to  the  same  extent  that  it  woujd  have  bound  him  had  he  at- 
tempted to  set  up  the  adverse  title." 

In  Den  v.  Gardner,  20  L.  560  (Sup.  Ct.  1846),  "But  does  it 
He  in  the  mouth  of  the  defendant  in  possession  of  the  premises, 
in  an  action  of  ejectment  brought  against  him  upon  his  own  mort- 
gage deed,  to  deny  his  right  to  mortgage  ?  Whatever  may  be  the 
effect  of  ordinary  deeds  of  conveyance  without  warranty  in  con- 
cluding a  grantor,  who  has  released  or  conveyed  without  interest, 
yet  in  relation  to  mortgages  the  question  is  well  settled.  By  an 
equitable  estoppel,  based  upon  the  legal  fraud  which  would  be 
otherwise  permitted,  one  who  mortgages  land  as  his  own,  upon 
suit  thereupon  brought  against  him,  shall  not  be  permitted  to 
derogate  from  his  own  mortgage,  by  denying  his  title,  or  by  set- 
ting up  title  in  any  third. person."  Mortgage  of  an  estate  in  en- 
tirety by  husband  alone.  In  Smith  v.  De  Russy,  29  E.  407  (Chan. 
1878),  Syllabus.  "A  sale  of  lands  on  foreclosure  conveys  only 
the  estate  of  which  the  mortgagor  was  seized  at  the  time  the  mort- 
gage was  given;  and  if  such  mortgage  contain  no  covenants  of 
warranty,  the  lien  of  a  second  mortgage,  made  after  the  mort- 
gagor had  acquired  a  fee-simple,  is  not  affected  by  way  of  es- 
toppel by  the  fact  that  the  second  mortgagee  was,  as  such,  made  a 
party  to  the  foreclosure  of  the  first  mortgage."  Note  description 
in  execution  of  first  mortgage  contemporaneous  with  conveyance 
to  mortgagor,  p.  408.  Shreve  v.  Harvey,  74  E.  341  (Chan.  1908), 
comes  within  the  reasoning  of  Smith  v.  De  Russy,  supra. 

111.  Liability  of  Mortgagee  and  Mortgagor  for  Their  Agent's 
Act.  "Defendant  [mortgagor] alleges  that  he  did  not  re- 
ceive the  whole  amount  of  the  loan  for  which  the  mortgage  was 
given.  That  he  made  the  arrangement  for  the  loan  with  the  agent 
and  attorney  of  complainant,  [mortgagee] ,  who  is  now  deceased. 
[Complainant  had  settled  with  administrator  of  agent  on  basis  of 

face  of  mortgage] That  settlement  was  effected  upon  the 

faith  of  securities  which  the  defendant  himself  gave.  He  is  now 
estopped  from  denying  that  he  received  the  money.  If  he  has  not 
received  the  amount  to  which  he  was  entitled  upon  the  execution 
of  the  mortgage,  the  money  is  not  in  the  complainant's  hands,  but 
in  the  hands  of  the  agent.  If  the  money  was  not  paid  over  by 
the  agent  to  the  mortgagor,  and  he  designed  to  look  to  the  mort- 
gagee, he  should  have  given  her  notice.  By  failing  to  do  so,  and 
permitting  her  to  settle  with  the  agent,  allowing  him  for  the  full 
amount  advanced,  he  is  estopped  from  claiming  the  amount  as 
against  the  principal."  Kirkpatrick  v.  Winans,  16  E.  409  (Chan. 
1863).  In  Rhinesmith  v.  Slote,  44  E.  578,  580  (Err.  &  App. 
1888).  Syllabus.  "Cash  to  pay  oflf  a  mortgage  was  left  by  the 
mortgagor  in  the  hands  of  B.    In  collecting  this  sum,  the  mort- 
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gagee  accepted  B.'s  note  in  lieu  of  a  part  of  the  cash,  and  pur- 
posely concealed  this  fact  from  the  mortgagor  for  a  period  of  ten 
years.  Held,  that  the  conduct  of  the  mortgagee  was  a  continuing 
admission  to  his  mortgagor  that  he  had  received  the  cash  on  his 
mortgage,  and  that  he  is  estopped  from  asserting  rights  inconsist- 
ent with  such  admission."  By  the  Court.  "The  bad  faith  and 
laches  here  shown  bring  this  transaction  clearly  within  the  prin- 
ciple of  equitable  estoppel,  which  prevents  one  whose  admissions 
have  misled  another  to  his  injury  from  afterward  alleging  the 
truth." 

112.  Assninption  of  and  Subject  to  Mortgage.  Usury  Cases. 
Syllabus.  "When  a  purchaser  of  lands  assumes  the  payment  of  a 
mortgage  thereon,  and  deducts  the  amount  of  the  same  from  the 
consideration  paid,  he  is  precluded  *from  assailing  the  validity  of 
the  mortgage  assumed,  or  denying  that  the  amount  assumed  by 
him  and  withheld  from  the  purchase-money  is  a  good  and  subsist- 
ing lien  upon  the  lands."  Cummings  v.  Jackson,  55  E.  805  (Err. 
&  App.  1896).  In  Chadwick  v.  Island  Beach  Co.,  43  E.  624  (Err. 
&  App.  1887).  Stipulation  in  conveyance  was:  "To  hold  the 
premises,  'subject  to  the  payments,  conditions  and  agreements 
specified'  in  that  encumbrance.  The  defendant  got  possession  of 
this  land  from  the  mortgagor  and  when  he  agreed  to  hold  in 
subordination  to  the  mortgage  previously  created,  his  stipulation 
-was,  in  effect,  to  accord  to  the  mortgagee  all  the  rights  inherent 
in  his  estate,  one  of  which  was  that,  upon  the  conditions  being 
broken,  he  might  enter  and  take  possession  of  the  property  [de- 
fendant now  sets  up  title  paramount  to  mortgage] To  suf- 
fer a  grantee  of  a  mortgagor  to  retain  possession  of  the  mort- 
gaged premises,  in  despite  of  the  rights  of  the  mortgagee,  which 
he  has  covenanted  to  respect,  would  be  to  sanction  a  palpable 
fraud.  Whether  such  title  of  the  defendant  be  good  or  worth- 
less, is  not  in  question,  for,  be  that  as  it  may,  it  cannot  bar  the 
appellant's  right  to  the  possession,"  in  Hackensack  Water  Co.  v. 
De  Kay,  36  E.  548  (Err.  &  App.  1883),  ^*^^  cases  cited.  Syllabus  : 
"A  purchaser  at  a  sale  by  a  receiver,  whose  conditions  of  sale 
state  that  the  property  will  be  sold  'subject  to  all  legal  liens  and 
encumbrances  thereon,*  is  not  estopped  from  contesting  the  valid- 
ity of  a  prior  mortgage  upon  the  premises."  Sale  by  officer  under 
judicial  process.    Note,  also,  discussion  of  Usury  cases,  p.  553. 

In  Magie  v.  Reynolds,  51  E.  122  (Chan.  1893),  a  corporation 
being. a  granteee  without  consideration,  receiving  a  conveyance 
subject  to  a  mortgage,  obtained  from  the  owner  by  a  fraud  not 
yet  discovered,  can  set  up  the  same  defense  which  the  mortgagor 
— grantor  had.  By  the  Court.  "If,  before  any  payment  by  the 
grantee  to  the  holder  of  the  mortgage,  the  grantor  discovers  that 
neither  he  nor  his  land  is  liable  to  pay  anything  whatever  to  the 
holder  of  the  mortgage,  he  may  rescind  his  contract  with  the 
grantee,  and  countermand,  so  to  speak,  his  direction  to  him  to 
make  payment  to  the  holder  of  the  mortgage,  and  release  him 
from  his  obligation  in  that  behalf.    In  Camden  Safe  Dep.,  Etc., 
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Co.  V.  Citizens'  Ice,  Etc.,  Co.,  71  E.  221  (Err.  &  App.  1906),  and 
case  cited.  Syllabus,  "Where  a  recdver  sells  property  subject  to 
the  lien  and  encumbrance  of  a  specified  mortgage,  the  purchaser 
at  such  sale  is  thereafter  estopped  from  denying  its  validity."  By 
the  Court.  "Company,  by  purchasing  the  premises  subject  to 
the  complainant's  mortgage,  got  them  for  a  sum  less,  by  just  the 
amount  of  the  mortgage,  than  it  would  have  done  if  the  sale  had 
been  made  free  from  its  lien,  and  reduced  by  this  amount  the 
sum  which  would  otherwise  have  been  raised  to  satisfy  the  debts 
due  to  the  creditors  of  the  insolvent  corporation.  The  injustice 
of  such  a  claim  as  it  now  sets  up  must  condemn  it." 

113.  Estoppel  by  Silence.  "It  is  a  general  rule  in  equity,  that 
where  a  person  having  rights,  and  knowing  those  rights,  sees 
another  person  take  a  mortgage  .upon  property  without  disclos- 
ing his  title,  he  shall  not  be  allowed  afterwards  to  set  up  his  title 

to  defeat  the  mortgage They  [cases]  go  on  the  ground  of 

misrepresentation  or  fraudulent  concealment,  whereby  an  inno- 
cent person  is  induced  to  do  what  he  otherwise  would  not  do. 

[Need  not  disclose  mere  suspicions] A  party,  to  be  charged 

on  the  ground  of  concealment,  should  be  aware  of  his  rights. 
Fraud  implies  knowledge.  If  there  was  a  mistake,  this  court  will 
not  consider  it  fraud."  Crawford  et  al.  v.  Bertholf  et  al.,  i  E. 
471  (Chan.  1831).  In  Pace  v.  Bartles,  47  E.  170  (Chan.  1890). 
Syllabus.  "A  person  having  an  equity  of  redemption  in  land, 
arising  out  of  an  absolute  conveyance  and  a  separate  contract  to 
reconvey,  may  estop  himself  from  setting  up  his  equity  by  stand- 
ing by  and  seeing  the  grantee  make  valuable  improvements  on  the 
land,  on  the  supposition  that  he  is  the  absolute  owner,  and  by  en- 
forcing against  him  pecuniary  demands  based  upon  such  owner- 
ship." 

In  Junior  Order  Building  and  Loan  Association  v.  Sharpe,  63 
E.  500  (Chan.  1902).  Syllabus.  "Land  of  a  judgment  debtor 
was  sold  under  execution,  the  debtor  knowing  of  the  advertise- 
ment for  the  sale,  and  procuring  one  adjournment  thereof.  The 
purchaser  went  into  possession  and  collected  rents,  with  the 
knowledge  of  the  judgment  debtor,  and  mortgaged  the  premises 
t'o  pay  the  price  and  satisfy  prior  liens.  The  purchaser  sold  the 
premises  and  his  vendee  went  into  possession.  The  judgment, 
under  which  the  execution  sale  was  made,  was  void  for  failure 
to  comply  with  the  acts  relating  to  docketing  of  judgments  on 
bill  filed  to  foreclose  the  mortgage  and  charge  the  land  upon  the 
mortgage  and  payments.  Held,  that  .the  judgment  debtor  was 
not  estopped  from  recovering  the  premises  or  against  the  mort- 
gagee, it  not  appearing  that  the  purchase  or  loan  was  induced  by 
any  positive  act  or  statements  on  the  part  of  the  owner  or  that  he 
knew  at  the  time  of  those  transactions  that  the  execution  sale 
was  void."  Consult  pp.  502,  503.  In  Dugan  v.  Lyman.  23  Atl. 
657  (Chan.  1892).  Syllabus  by  the  Court.  "4.  The  silence  of 
one  for  whom  another  volunteers  to  act  does  not  amount  to  rati- 
fication, unless  it  appears  that  he  was  made  acquainted  with  all 
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of  the  facts  and  circumstances  connected  with  the  transaction,  and 
also  with  his  rights.  5.  Silence,  under  such  circumstances,  may 
be  shown  as  evidence  of  acquiescence;  but  the  mere  fact  of  si- 
lence never  raises  the  presumption  of  acquiescence.  6.  The  act 
of  one  who  volunteers  in  behalf  of  another  person  will  not  bind 
such  other  person,  unless  the  third  innocently  relies  upon  such 
act,  to  his  prejudice,  after  such  silence  becomes  negligence."  Con- 
sult cases,  p.  663.  In  Mausert  v.  Christian  Feigenspan,  64  Atl. 
801  (Chan.  1905).  Syllabus.  "Where  a  mortgagor  procured  the 
mortgagee  to  make  payments  with  knowledge  that  the  mortgagee 
relied  on  the  mortgage  security  therefor,  the  mortgagor  was 
estopped  to  deny  that  the  payments  made  were  so  secured." 

114.  Fraud.  Essential  Basis  of  Estoppel.  See,  Section  10. 
"Contended  that  respondents  are  estopped  from  claiming  any  re- 
lief for  an  injury  resulting  from  a  deficiency  in  the  land  con- 
veyed them.  It  is  insisted  that  such  estoppel  arises  because  they 
had  notice,  or  what  was  equivalent  to  notice,  that  the  convey- 
ance would  not  pass  to  them  the  quantity  of  land  which  had  been 
represented,  but  a  much  less  quantity,  and  that  with  such  notice 
they  accepted  the  conveyance.  When  one  who  has  been  induced 
to  enter  into  a  contract  by  false  and  fraudulent  representations, 
learns  of  the  deception  before  the  performance  of  the  contract, 
doubtless  he  may  refuse  to  perform  it.  If  with  knowledge,  or 
what  is  equivalent  to  knowledge,  of  the  fraud  he  proceeds  to  per- 
form and  obtains  the  benefit  of  a  performance  he  will  not  be 
permitted  to  rescind  but  will  be  deemed  to  have  elected  to  take 
what  he  got  by  the  performance.  [Respondents  had  no  knowl- 
edge: appellant's  attention  being  called  to  the  deficiency.  He:] 
Then  averred  that  the  real  quantity  of  land  which  the  deed  would 

convey  was  [as  contracted  for] and  that  the  amount  was 

made  up  by  accretions  along  the  line  of  a  tidewater  creek,  which 

was  a  boundary  of  the  tract [Accretions  would  have  passed 

if  in  fact  made].  Respondents  having  made  inquiry  and  received 
this  plausible  explanation  of  the  observed  discrepancy,  were  ob- 
viously not  bound  to  test  its  accuracy  further.  That  such  ex- 
planation was  knowingly  false  was  found  below."  Deduction 
from  mortgage  debt  allowed.  McMichael  v.  Webster,  57  E.  299 
(Err.  &  App.  1898) ;  In  Nixon  v.  Haslett,  74  E.  792  (Chan. 
1908).  "This  inquiry  [as  to  his  liability  thereon]  was  made  in 
the  case  at  bar,  and  that  the  defendant  and  mortgagor  gave  to  the 
complainant  a  declaration  in  writing  that  he  had  no  charge,  claim, 
demand,  plea  or  set-off  upon,  for  or  against  the  mortgage  in  any 
way  or  manner,  the  declaration  commencing  with  the  recital  that 
the  very  mortgage  in  question  was  about  to  be  assigned  from  the 
holder  to  the  assignee,  who  is  the  complainant,  and  notice  of 
which  assignment  had  been  received  by  the  mortgagor  who  made 
the  declaration."  Defendant  estopped.  Obiter  p.  794,  as  to  oral 
statement  of  no  set-off,  etc. 

In  Jaques  v.  Esler  et  al.,  4  E.  463  (Chan.  1844).  Complainant 
— ^mortgagor  before  the  assignment  assured  assignees :    "That  he 
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would  pay  the  bond  and  mortgage  when  they  became  due,  in 
whose  hands  soever  they  might  be He  has  waived  his  equit- 
able right  to  withhold  the  money  until  the  suits  are  determined. 
He  has  removed  the  equity  himself,  and  should  not  seek  to  have 
it  restored.  He  made  a  promise  upon  which  the  defendants  re- 
lied, and  he  should  npt  complain  that  they  now  ask  him  to  ful- 
fill it";  In  Baldwin  v.  Howell,  45  E.  519  (Chan.  1889),  By  en- 
trusting the  custody  of  a  mortgage  to  a  person  who  fraudulently 
cancels  it;  coupled  with  presence  and  silence  at  sheriff's  fore- 
closure sale  thereunder;  and  negligence  and  acquiescence  there- 
after, one  bars  himself  from  remedy  as  against  the  purchaser  at 
said  sale,  without  knowledge  of  the  facts  until  after  the  purchase ; 
In  Magie  v.  Reynolds  v,  51  E.  119  (Chan.  1893),  "It  was  not 

the  duty  of   [mortgagors] to  commence  suit  to  have  the 

mortgage  canceled,  and  that  their  not  doing  so  forms  no  ground 
of  estoppel.  They  had  a  right  to  rely  upon  the  well-settled  rule 
of  law  that  the  purchaser  of  a  chose  in  action  of  this  character 
takes  it  subject  to  all  equities,  and  that  he  has  the  power  to  pro- 
tect himself  by  making  inquiries  at  the  proper  sources" ;  In  Moore 
V.  Vail,  13  E.  295,  297  (Chan.  1861)  Syllabus.  "A  mortgagor 
conveying  the  premises,  procured  and  delivered  to  the  vendee  a 
receipt  from  the  mortgagee  showing  that  the  interest  on  the 
mortgage  was  paid  to  time  of  sale.  The  vendee  afterwards  sold 
the  premises,  stating  [but  not  showing  the  receipt]  that  the  in- 
terest was  paid  as  above,  but  subsequently  re-delivered  the  re- 
ceipt to  his  vendor,  who  gave  it  up  to  the  mortgagee.  Held,  that 
the  interest  could  not  be  recovered  against  the  second  vendee  on 
a  foreclosure  of  the  mortgage."  By  the  Court.  "If  the  receipt 
•was  not  seen  by  the  purchaser,  it  nevertheless  was  held  by  the 
vendor,  and  was  delivered  to  him  for  the  express  purpose  of  en- 
abling him  to  sell  clear  of  the  charge  of  the  interest,  the  payment 
of  which  was  admitted  by  the  receipt.  It  enabled  the  vendor  to 
represent  that  the  interest  was  satisfied,  and  not  only  justified  him 
in  making  the  representation  but  enabled  him  to  sustain  his  as- 
sertion by  the  production  of  the  receipt,  if  its  production  had  been 
demanded."  Mortgagee  estopped  even  if  there  was  no  fraud  in 
the  case. 

In  Mott  V.  Newark  German  Hospital,  55  E.  735  (Chan.  1897), 
"An  estoppel  is  worked  not  because  the  loss  to  the  party  in- 
jured was  a  succeeding  event  to  the  act  or  omission  of  the  party 
to  be  estopped,  in  dealing  with  the  subject-matter  of  the  transac- 
tion, but  because  the  act  or  omission  of  the  party  to  be  estopped 
was  the  moving  cause  which  led  the  party  injured  to  do  the  act 
resulting  in  the  loss.  There  must  have  been  a  relation  of  cause 
and  effect,  by  which  the  injury  and  consequent  loss  to  the  injured 
party  were  the  result  of  the  previous  misconduct  of  the  party  to 
be  estopped.  The  party  setting  up  an  estoppel  must  show  that  he 
relied  on,  and  was  misled  by,  the  conduct  imputed  to  the  party 
to  be  estopped."  Reliance  on  an  erroneous  search  of  the  records 
and  not  on  the  possession  of  the  mortgage ;   In  Neligh  v.  Mich- 
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enor,  ii  E.  539  (Chan.  1858).  Syllabus.  "A  court  of  equity 
will  not  protect  a  party  who  advances  money  which  is  for  the 
benefit  and  protection  of  a  prior  incumbrancer,  where  the  advance 
was  made  for  the  fraudulent  purpose  of  defeating,  and  not  pro- 
tecting the  incumbrancer."  He  must  stand  upon  his  legal  rights ; 
In  Garrison  v.  Garrison,  29  L.  159  (Sup.  Ct.  1861),  "If  the  de- 
fendant, when  applied  to,  in  effect  denied  his  possession  of  the 
mortgage  for  the  purpose  of  preventing  its  discharge,  knowing 
the  plaintiff's  desire  to  pay  it  off,  and  plaintiff  was  thereby  de- 
ceived, and  believing  that  the  defendant  did  not  hold  the  mort- 
.gage,  was  thereby  prevented  from  discharging  it,  the  jury  would 
have  been  authorized  to  find  the  defendant  estopped  by  his  fraud 
from  defending  the  possession  under  that  mortgage."  Somewhat 
Obiter. 

115.  Denial  of  Truth  of  Answer  in  Foreclosnre  Suit.  ''She  is 
estopped  from  denying  the  truth  of  her  answer  [in  foreclosure 
sale].  If  there  were  no  other  ground  of  defence.  Smith  [pur- 
chaser at  foi-eclosure  sale]  would  be  presumed,  as  against  the 
claim  of  Catherine  McGee,  to  have  purchased  upon  the  faith  of 
her  answer,  and  in  reliance  upon  the  truth  of  its  statements  [de- 
scription of  lot].  She  cannot  gainsay  her  own  statements  to  the 
prejudice  of  his  title."    McGee  v.  Smith,  16  E.  466  (Chan.  1863). 

116.  Agent  to  Eeceive  Payment  of  Obligation.  ''If  the  agency 
existed  it  must  have  been  by  imputation  of  law  from  the  circum- 
stances incident  to  the  transaction.  It  is  a  case  ever  regulated, 
and  regulated  wholly,  by  the  doctrine  of  estoppel,  for  the  question 
always  in  such  investigation  is,  has  the  obligee  acted  in  such  a  way 
as  to  lead  the  obligor,  or  his  representative,  reasonably  to  the  con- 
clusion that  the  alleged  agent  had  the  right  to  receive  payment  of 

the  obligation It  is  a  matter  of  fact  to  be  interpreted  by 

such  rules  as  are  applied  in  other  cases  of  the  same  class."  Law- 
son  v.  Nicholson,  52  E.  823  (Err.  &  App.  1894),  see  section  24. 

In  Steadman  v.  Foster,  83  E.  641  (Err.  &  App.  1914).  Sylla- 
bus by  the  Court,  92  Atl.  353:  "The  making  of  the  payments 
[of  part  of  the  principal  to  unauthorized  agent  of  mortgagee] 
having  come  to  the  knowledge  of  the  mortgagee  after  the  death 
of  the  person  who  received  them,  and  a  dispute  having  arisen 
between  mortgagor  and  mortgagee  as  to  which  should  make  claim 
against  th^  estate,  [of  deceased  alleged  agent],  and  the  mort- 
gagor finally  refusing  so  to  do.  Held,  that  the  action  of  the  mort- 
gagee in  filing  a  claim  to  save  its  total  loss  to  all  parties  amounted 
neither  to  an  estoppel  of  the  mortgagee  to  claim  the  full  amount 
of  the  mortgage  nor  to  a  ratification  of  the  act  of  the 'deceased  in 
receiving  the  money."  By  the  Court,  p.  643.  "The  habitual  pay- 
ment of  interest  to  an  attorney-at-law  who  in  turn  remits  it  to  the 
mortgagee,  does  not  establish  his  authority  to  receive  the  prin- 
cipal or  any  part  thereof,  especially  when  he  has  not  the  custody 

of  the  papers Cox  v.  Cutter,  28  N.  J.  Eq.  13.    Nor  does  it 

amount  to  holding  out  the  attorney  as  agent  so  as  to  create  any 
estoppel  against  the  mortgagee." 
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117.  Administrator's  Final  Account.  Syllabus.  "Where  S- 
advanced  a  part  of  the  purchase-money  of  land,  and  took  a  mort- 
gage from  the  vendee,  under  an  agreement  with  him  and  the  ven- 
dor that  it  should  be  prior  to  the  mortgage  given  the  vendor  to 
secure  the  balance  of  the  price,  and  it  was  in  fact  delivered  and 
recorded  before  the  vendor's  mortgage,  the  statement  of  S.'s  ad- 
ministrators, in  their  final  account,  that  'this  mortgage  is  not  col- 
lectible at  present,  there  being  a  'judgment  and  bond  and  mort- 
gage ahead  of  it,'  did  not  estop  a  subsequent  purchaser  of  the  S. 
mortgage  from  setting  it  up  as  a  first  lien."  By  the  Court.  "First. 
The  administrators  had  no  right  or  power,  by  such  a  statement, 
to  divest  or  aflFect  the  actual  rights  of  the  estate  in  the  mortgaged 

premises Secondly.    The  statement  cannot  be  considered  as 

made  to  the  defendant,  or  as  made  for  the  purpose  of  influencing 
his  action,  nor  as  enabling  him  to  act  thereon  in  the  purchase  of 
the  mortgage.  It  was  intended  for  the  information  of  the  parties 
interested  in  the  estate,  and  as  the  judgment  of  the  administrators 
at  that  time,  and  the  defendant  had  no  right  to  rely  on  this  state- 
ment as  made  by  way  of  estoppel  to  a  person  who  proposed  to 
make  a  purchase  adverse  to  the  estate."  Hopler  v.  Cutter,  34 
Atl.  746,  748  (Chan.  1896). 

118.  Holder  of  Legal  Title  Who  Passes  Equitable  Title  to  Ven- 
dee— Mortgagor.  "So  far,  the  case  shows  no  passing  of  the  legal 
title  from  Jacob  L.  Fichter  to  Stephen  A.  Lindsley,  but  it  does, 
in  my  judgment,  in  the  absence  of  any  conveyance,  show  that  the 
equitable  title  passed  to  him.  The  holder  of  the  title  accepted 
from  him  payment  of  the  consideration  money,  partly  in  cash  and 
partly  by  a  bond  and  mortgage  on  the  very  premises;  that  con- 
duct on  the  part  of  Fichter  seems  to  me  to  estop  him  and  his  rep- 
resentatives from  setting  up  his  legal  title  as  against  Stephen  A. 
Lindsley's  equitable  title."  Lindsley  v.  McGrath,  62  E.  482 
(Chan.  iqoi). 

119.  Hnsband  and  Wife.  "A  husband  who  voluntarily  pays 
and  then  destroys  a  mortgage  on  his  wife's  lands,  and  cancels  it 
on  the  record,  estops  him  ( ?)  from  reinstating  its  lien  on  the 
premises  several  years  afterwards,  as  against  intermediate  in- 
cumbrances given  thereon  by  himself  and  wife."  Rusling  v. 
Bray,  April,  1884  [N.  J.  Dig-  Ann.,  p.  4859].  See,  Den  v.  Gard- 
ner, 20  L.  556  (Sup.  Ct.  1846),  section  no,  supra. 

120.  Compelling  Release.  "Calling  a  mortgagee's  attention  to 
a  conveyance  of  a  lot  covered  by  his  mortgage,  and  then  making 
improvements  thereon  and  notifying  him  of  them,  are  insufficient 
to  compel  him  to  release  that  lot  from  the  lien  of  his  mortgage 
afterwards."     Swayze  v.  Carter,  Dec,  1883  [N.  T-  Dig.  Ann.  p. 

4895I. 

121.  Grantor  Not  Estopped  by  Covenant  of  Warranty  to  Show 

That  Part  of  Consideration  Was  to  Pay  Off  an  Existing  Mortgage. 

"It  is  insisted,  on  the  part  of  the  defendant  below,  that  the  plain- 
tiff was  estopped  by  his  deed,  and  the  covenants  which  it  con- 
tains, from  proving  that  a  part  of  the  premises  charged  was  in- 
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cumbered  by  mortgage,  or  that  the  defendant  undertook  and 
promised  to  pay  off  and  discharge  that  mortgage,  as  part  of  the 

consideration  expressed  in  the  deed We think 

that  in  this  action  the  plaintiff  is  not  estopped  by  his  covenants 
against  incumbrances,  the  question  presented  being  collateral  to 

the  deed  merely The  evidence,  as  to  the  agreement  to  pay 

off  the  mortgage,  did  not  go  to  affect  the  operation  of  the  deed, 
but  simply  to  show  the  character  and  extent  of  the  payment  of 
the  consideration ;  and  the  same  reasons  which  persuade  to  free 
admission  of  extrinsic  inquiry  in  the  one  case,  equally  apply  to  the 
other."  Bolles  v.  Beach,  22  L.  692,  695  (Err.  &  App.  1850)  ; 
Wilson  v.  King,  23  E.  150  (Chan.  1872)  ;  A  parol  agreement  to 
assume  a  mortgage ;  Hamill  v.  Inventors*  Manufacturing  Co.,  55 
E.  656  (Chan.  1897),  "It  was  expressly  understood  that  it  was 
sold  subject  to  the  Blake  mortgage,  and  the  consideration  was 
agreed  upon  with  that  understanding." 

122.  Estoppel  Does  Not  Apply  to  Minors.  Executrix  mort- 
g^aged  an  estate  charged  with  annuities.  "The  doctrine  of  estoppel 
has  no  application For  aught  that  appears,  all  of  them  [an- 
nuitants] were  infants  when  the  complainant's  mortgages  were 
given."    Wain  v.  Emley,  26  E.  245  (Chan.  1875). 

123.  Mortgagee — ^Assig^or  Cannot  Prove  Against  His  Assignee 
Payment  of  All  Interest  to  Himself  Before  His  Assignment.  De- 
fence that  interest  has  been  paid:  "Such  a  defence  cannot  justly 
come  from  the  lips  of  Dickson,  [mortgagee],  who  made  the  as- 
signment. The  law  imposes  silence  on  him.  He  cannot  be  per- 
mitted to  send  the  man  with  whom  he  deals  on  such  a  trail,  and 
when  he  has  gone  a  long  distance  at  great  expense,  not  only  to  call 
a  halt,  but  demand  a  return."  Newton  Building  and  Loan  Asso- 
ciation v.  Boyer,  42  E.  274  (Chan.  1886),  Foreclosure  for  non- 
payment of  interest  before  principal  was  due. 

124.  Borrower  from  De  Facto  Bank  Cannot  Deny  Its  Existence. 
"It  does  not  lie  in  the  mouth  of  a  man  who  borrows  money  from 
a  de  facto  bank  to  set  up  in  defence  to  an  action  to  recover  that 
money  that  the  bank  has  no  right  to  exist.''  Campbell  v.  Perth 
Amboy  Shipbuilding  &c.,  Co.,  70  E.  57  (Chan.  1905),  and  cases 
cited. 

125.  Validity  of  Corporation  Mortgages.  Mortgagee  passed 
some  money  to  the  corporation  or  to  its  order,  **coincidently  with 
their  delivery  of  this  mortgage  to  the  mortgagee,  induced  by  the 
security  it  tendered.  If  a  corporation  mortgage  shows  on  its 
face  a  compliance  with  all  legal  requirements  necessary  to  make 
it  a  lien  on  the  corporation's  property,  and  by  the  indorsed  de- 
position of  the  company's  secretary,  appears  to  have  been  made 
pursuant  to  a  resolution  of  the  board  of  directors,  and  is  deliv- 
ered by  the  company's  officers  to  the  mortgagee,  who  coincidently 
advances  to  the  company  part  or  the  whole  of  the  money,  the  mort- 
gage ought  not  to  be  held  to  be  invalid  to  secure  such  advances, 
even  if  in  fact  it  was  made  without  any  previous  resolution  of  the 
board.     The  acceptance  of  the  defendant's  money,  paid  on  the 
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giving  of  its  mortgage,  estops,  to  the  extent  of  the  money  so  paid, 
the  company  from  denying  the  validity  of  the  mortgage  used  to 
obtain  that  money."  Miller  v.  Gourley,  65  E.  250  (Chan.  1903)  ; 
In  Schultze  v.  Van  Doren,  64  E.  467  (Chan.  1903),  affirmed,  65 
Et  764  (Err.  &  App.  1903),  and  cases  cited,  "The  public  who  take 
and  pay  for  the  securities  so  issued  are  entitled  to  presume  that 
all  necessary  preliminaries,  not  required  to  be  a  matter  of  public 
record,  have  been  properly  performed In  this  case  the  de- 
fect relied  upon  does  not  appear  on  the  face  of  the  mortgage, 
and  there  is  nothing  shown  in  the  case  which  should  have  put  the 
investors  on  inquiry  as  to  it.    [Defence,  resolution  authorizing  the 

mortgage  was  passed  in  New  York] Hackensack  Water 

Co.  V.  De  Kay,  9  Stew.  Eq.  548,  headnote  8,  At  p.  566  the  learned 
judge  who  spoke  for  the  court  of  errors  and  appeals  says:  *In 
the  courts  of  this  country  it  may  also  be  considered  as  settled  law 
that where  the  corporation  has  power,  under  any  circum- 
stances, to  issue  negotiable  securities,  a  bona  fide  holder  has  a 
right  to  presume  that  they  were  issued  under  the  circumstances 
which  give  the  requisite  authority;  and  they  are  no  more  liable 
to  be  impeached  for  any  infirmity  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper.'  " 

In  Kuser  v.  Wright,  52  E.  828,  830  (Err.  &  App.  1894).  Mort- 
gagees alleged  that  only  two  directors  authorized  the  mortgage, 
while  the  statute  requires  at  least  three :  "Bell's  original  title  to 
the  office  of  director  was  good;  it  is  not  denied  that  he  was 
legally  elected.  The  corporation  held  Viim  out  to  the  public  as  one 
of  its  duly  authorized  agents  by  failing  to  declare  his  office  vacant 
[had  made  an  assignment  for  benefit  of  creditors]  and  electing 

his  successor As  to  the  public.  Bell  was  clearly  a  director 

de  facto,  and  the  corporation  was  represented  in  the  affair  before 
us  by  three  directors,  [although  Bell  had  received  no  notice  of  the 

meeting],    as    required    by    the    statute The    company    is 

estopped  from  denying  the  authority  of  one  who  is,  de  facto,  a 
director,  and  in  that  capacity  authorized  to  represent  it" ;  In  Reed 
V.  Helois  Carbide  Specialty  Co.,  64  E.  238  (Chan.  1902),  "Mort- 
gage  cannot  be  challenged  because  of  the  mere  absence  of 

affirmative  proof  of  the  formal  action  of  a  board  of  directors  of 
the  company  authorizing  it  to  be  made." 

126.  Release.  Mortgagor  recorded  a  release  intended  to  re- 
lease land  from  the  Hen  of  three  mortgages  but  actually  releasing 
only  from  two.  Before  purchasing  [mortgages],  the  complain- 
ants examined  the  records.  Reformation  of  release  sought  and 
refused."  Where  one  person,  by  either  words  or  conduct,  in- 
duces another  to  believe  that  he  may  safely  purchase  certain 
property,  or  take  a  certain  security,  and  he  subsequently,  relying 
on  such  representation,  acquires  the  property  or  security,  the 
former  will  never  be  permitted,  in  a  court  of  equity,  to  overthrow 
the  title  so  acquired."  Woodruff  v.  Morristown  Institution  for 
Savings,  34  E.  180  (Chan.  1881),  and  cases  cited. 
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127.  Extending  Time  of  Payment.  "Besides,  if  Mr.  Page 
made  the  investment  to  the  knowledge  of  Mr.  Hauser  upon  his 
assurance  that  the  mortgage  would  be  so  extended,  there  arose  an 
estoppel  in  favor  of  Mr.  Page."  Hauser  v.  Capital  City  Brewing 
Co.,  57  Atl.  724  (Chan.  1904). 

128.  Estoppel  by  Deed.  Partition.  Syllabus.  ''2.  An  heir 
cannot  call  for  partition  when  co-heirs  are  in  possession  of  her 
interest  under  a  mortgage  executed  by  her  to  them.  3.  An  heir, 
who,  as  a  condition  of  a  loan  to  her  of  a  certain  sum  by  two  of 
her  co-heirs,  covenants  not  to  call  for  partition  within  a  certain 
period,  unless  all  the  other  heirs  agree  thereto,  is  bound  thereby." 
Yglesias  v.  Dew^y,  60  E.  62  (Chan.  1900).  Possession  taken 
under  an  irrevocable  power  of  attorney,  etc.,  construed  as  mort- 
gage. 

129.  Co-obligor  in  Bond  Estopped  to  Set  XTp  Remainder — ^After- 
Acqnired  Property.  Syllabus.  "2.  A.,  who  joined  with  C.  in  mak- 
ing a  bond  for  a  loan  of  money,  containing  an  agreement  to  pay 
charges,  *on  the  premises  described  in  the  mortgage  accompanying 
this  bond,'  was  charged  with  notice  that  C,  in  making  the  mort- 
gage, was  conveying  the  fee  simple  and  covenanting  as  owner, 
and  so  is  estopped  to  set  up,  against  the  mortgagee,  any  remainder 
interest.  3.  A  title  acquired  by  one  after  mortgaging  to  secure 
a  loan,  and  covenanting  as  owner  in  fee,  enures  to  the  benefit  of 
the  mortgagee."  Northrup  v.  Ackerman,  84  E.  1 17  (Chan.  1914), 
and  cases  cited. 

129a.  Putting  in  the  Possession  of  a  Third  Party  a  Negotiable 
Bond.  Syllabus.  "If  the  owner  of  an  unmatured  bond,  payable 
to  bearer,  puts  the  bond  in  the  possession  of  a  third  person,  he 
invests  such  person  with  the  ordinary  and  usual  evidence  of  title 
to  that  kind  of  property;  and  if  the  person  thus  held  out  as 
owner  deals  with  the  bond  as  its  owner  in  a  transaction  with  a 
stranger,  ignorant  of  the  real  facts,  and  a  loss  results,  the  owner, 
and  not  the  stranger,  must  bear  the  loss."  By  the  Court,  p.  395, 
"Where  one  of  two  innocent  persons  must  lose  in  consequence  of 
the  unauthorized  act  or  fraud  of  a  third,  he  must  bear  the  loss 
who  caused  the  credit  to  be  given  which  produced  the  loss."  Hal- 
.<;ted  V.  Colvin,  51  E.  387.  "^oc  ^Chan.  1893),  ^wd  cases  cited. 


CHAPTER  XXVII. 

EVIDENCE. 
130.    Parol  Evidence  to  Vary  Terms  of  Mortgage. 

180.  Parol  Evidence  to  Vary  Terms  of  Mortgage.  ''The  de- 
fendant in  the  case  at  bar  is  not  attempting  by  parol  evidence  to 
vary  the  terms  of  a  written  instrument,  but  is  asserting  a  parol 
agreement  made  at  the  time  the  conveyances  were  executed,  show- 
ing that  the  mortgage  sought  to  be  foreclosed,  although  absolute 
in  terms,  was  given  as  additional  or  collateral  security  for  the 
payment  of  the  chattel  mortgage.  And has  abundantly  suc- 
ceeded on  the  evidence Upon  the  question  of  payment,  the 

evidence  concerning  the  reason  for  the  giving  of  the  real  estate 
mortgage,  and  the  subsequent  payment  of  the  chattel  mortgage 
(which,  under  the  defendant's  contention,  operates  as  a  payment 
of  the  real  estate  mortgage),  is  receivable.*'  Wilbur  v.  Jones,  80 
E.  523  (Err.  &  App.  1912) ;   In  Bell  v.  Fleming's  Executors,  12 

E.  18  (Chan.  1858),  "Parol  testimony that  the  mortgage 

was  executed,  and  intended  to  secure  a  debt  different  from  that 

expressed  in  the  mortgage Its  admissability  was  properly 

sustained,  on  the  ground  that  it  was  offered,  not  to  contradict  the 
written  instrument,  but  to  show  the  purpose  and  intent  for  which 
it  was  executed'*;  In  Van  Syckel  v.  Dalrymple,  32  E.  235  (Chan. 
1880),  and  cases  cited,  "The  law  upon  this  subject  is  rudimental. 
Oral  evidence  is  admissible  to  reform  a  written  instrument,  or  to 
subvert  or  overthrow  it  entirely,  but  not  to  vary  or  alter  it.  The 
general  rule  may  be  thus  expressed ;  When  the  parties  to  a  con- 
tract have  deliberately  put  their  engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation,  without  any  uncertainty  as  to 
the  object  or  extent  of  their  engagements,  it  is  conclusively  pre- 
sumed that  every  part  of  their  contract  was  reduced  to  writing, 
and  all  oral  evidence,  therefore,  of  what  was  said  during  the  nego- 
tiation of  the  contract,  or  at  the  time  of  its  execution,  must  be  ex- 
cluded on  the  ground  that  the  parties  have  made  the  writing  the 
only  repository  and  memorial  of  the  truth,  and  whatever  is  not 
found  in  the  writing  must  be  understood  to  have  been  waived  and 
abandoned."  Mortgage  payable  at  a  different  time  than  that 
specified  by  its  terms.  In  Carlton  v.  Vineland  Wine  Co.,  33  E. 
469  (Chan.  1881),  and  case  cited,  Varying  time  of  payment.  In 
Neale  v.  Anderson,  39  E.  385  (Chan.  1885),  Not  made  in  sub- 
stitution of  the  mortgage,  but  agreed  that  notwithstanding  the 
terms  of  the  mortgage  the  interest  should  not  be  payable  until 
collected  from  the  rent;  In  Van  Ness  v.  Robbins,  47  E.  329  (Err. 
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&  App.  1890),  Parol  agreement  contradicting  provision  of  mort- 
gage that  non-payment  of  interest  for  thirty  days  should  mature 
the  mortgage,  by  alleging  that  it  was  agreed  at  the  execution  and 
delivery  of  bond  and  mortgage  that  complainant  should  make  de- 
mand of  payment  at  a  certain  place.  On  motion  to  strike  out. 
Evidence  inadmissible  in  last  four- cases. 


CHAPTER  XXVIII. 

EXECUTORS. 

131.  Trover  Against  Executors  for  Conversion  by  Their  Testator. 

132.  In  Strict  Foreclosure  by  Executors  of  Mortgage  in  Fee  Title  Vests 

in  Heir-at-Law  of  Testator. 

133.  For  What  Mortgages,  Held*  by  the  Executor  of  Her  Father's  Es- 

tate for  the  Benefit  of  a  Deceased  Wife,  the  Husband  Can  De- 
mand an  Account  of. 

134.  The  Next  of  Kin  of  an  Intestate,  Before  Letters  of  Administration 

Had,  Cannot  Cancel  a  Mortgage  Owned  by  Her  at  Her  Decease. 

135.  An  Active  Executor  Can  Postpone  the  Lien  of  a  Mortgage  Owned 

by  His  Testator's  Estate. 

136.  When  Executors  May  Purchase  the  Property  of  Their  Testator — 

Stated. 

136a.  Executor  Can  Bid  in  Property  and  Execute  Deed  to  Himself  in  His 
Own  Foreclosure,  But  Cannot  Mortgage  Same.  Effect  of  Notice 
to  Subsequent  Mortgagee  From  Recitations  in  Aforesaid  Deed. 

136b.  Assignment  of  Mortgage  to  Himself. 

181.  Trover  lies  Against  Executors  for  Conversion  of  a  Mort- 
gage by  Their  Testator.  **The  principal  question  is,  whether 
under  our  statute,  an  action  of  trover  for  a  bond  and  mortgage, 
will  lie  against  executors,  on  a  conversion  by  their  testator."  Yes, 
because  goods  or  chattels ;  Terhune  v.  Executors  of  Bray,  16  L. 
54  (Sup.  Ct.  1837)  ;  Com.  Stat.  p.  2260,  section  5. 

132.  In  Strict  Foreclosure  by  Executors  of  Mortgage  in  Fee, 
Title  Vests  in  Heir-at-Law  of  TestatoY.  Title  in  ejectment  claimed 
under  a  strict  foreclosure  of  a  mortgage  in  fee  by  executors  and 
conveyance  by  one  of  the  executors  to  plaintiff.  **The  mortgage 
to  William  Luce  [testator]  is  a  mortgage  not  of  a  term,  but  of 
the  fee.  It  conveys  the  land  to  the  mortgagee  and  his  heirs.  The 
bill  for  foreclosure  is  filed  by  the  executors.  The  heirs  are  not 
parties.  The  decree  is  for  a  mere  foreclosure  of  the  equity  of 
redemption.  No  sale  is  authorized.  Now  nothing  can  be  plainer 
than  that,  upon  such  decree  of  foreclosure  of  a  mortgage  in  fee, 
the  legal  title  to  the  mortgaged  premises  is  in  the  heir  at  law  of 

the  mortgagee,  and  not  in  the  executor The  mortgage  is  a 

conveyance  of  the  fee  to  the  mortgagee  and  his  heirs,  subject  to 
the  right  of  redemption.  The  decree  simply  forecloses  or  bars 
the  right  of  redemption.     It   does  not  profess  to  transfer  or 

change  the  title,  but  simply  to  render  it  absolute When  the 

right  to  redeem  is  foreclosed,  its  [mortgage's]  character  as  a 
pledge  ceases,  and  the  title  to  the  land  mortgaged  vests  abso- 

TOO 


EXECUTORS.  lOI 

lutely,  by  force  of  the  conveyance,  in  the  mortgagee,  while  living, 
or  his  heirs  at  law,  if  he  be  dead."    [Executor  cannot  convey  legal 

title] The  executor  of  Luce,  at  the  date  of  the  ^eed,  had 

neither  the  legal  nor  the  equitable  title  to  the  land  in  question. 
He  had  not  the  legal  title,  and  the  mortgage  debt  being  satisfied, 
he  was  not  entitled  to  the  possession  of  the  premises,  at  law  or  in 
equity."  The  deed,  therefore,  could  vest  in  the  grantee,  neither 
title  nor  the  right  of  possession."  Osborne  v.  Tunis,  25  L.  650 
(Err.  &  App.  1856). 

133.  Husband  Can  Demand  an  Account  for  Mortgages  of  His 
Deceased  Wife.  Husband's  Bill,  as  His  Wife's  Administrator,  for 
an  Account  of  Her  Interest  in  the  Hands  of  the  Executor  of  Her 
Father'  Estate,  Who,  as  Such,  Held  Certain  Mortgages.     ''The 

Munn  property  was  conveyed  to  the  defendant after  the 

death  of  the  complainant's  wife in  order  to  save  the  ex- 
pense of  foreclosure  proceedings.  The  action is  not  im- 
peached. That  land  must  be  regarded  as  personal  property,  and 
therefore  the  complainant  is  entitled  to  an  account  in  respect 
thereto As  to  any  lands  obtained  through  foreclosure  pro- 
ceedings or  otherwise  in  satisfaction  of  mortgages  thereon,  be- 
fore the  death  of  the  complainant's  wife,  it  is  to  be  regarded  as 
real  estate,  for  such  it  was  at  her  death."  Barclay  v.  Cooper,  42 
E.  521  (Chan.  1887). 

134.  The  Next  of  Kin  of  an  Intestate,  Before  Letters  of  Ad- 
ministration Had,  Cannot  Cancel  a  Mortgage  Owned  by  Her  at  Her 
Decease.  "Mrs.  Mack '[mortgagee]  died  intestate,  and  no  letters 
of  administration  had,  when  the  mortgage  was  cancelled,  been 
issued  upon  her  estate.  Mutschler  [grantee  from  mortgagor] 
knew  her  in  her  lifetime.  He  knew  when  he  paid  the  money  that 
she  had  died,  and  that  the  mortgage  was  held  by  her  at  her 
death,  and  was  a  valid  security,  and  he  is  presumed  to  have 
known  that  the  cancellation  of  it  was  not  by,  or  by  authority  or 
consent  of  her  legal  representative.  Mrs.  Mack  left  no  personal 
property  of  any  value  except  the  mortgage One  of  the  cred- 
itors of  the  estate  took  out  letters  of  administration  upon  it 

That  the  cancellation  was  unauthorized,  there  is  no  room  to  doubt. 
The  next  of  kin  had  no  authority  to  discharge  the  mortgage  debt. 

They  had  none  to  cancel  the  mortgage [Purchaser:]  Knew 

that  it  was  the  money  paid  by  him  for  the  consideration  of  the 
conveyance  which  the  next  of  kin  received  in  consideration  of 
the  cancellation  of  the  mortgage Cancellation  will  be  an- 
nulled and  the  mortgage  reinstated,  and decree  for  the  fore- 
closure."   Woodruif  v.  Mutschler,  34  E.  37  (Chan.  1881). 

135.  An  Active  Executor  Can  Postpone  the  Lien  of  a  Mortgage 
— Owned  by  His  Testator's  Estate.  "With  equal  conclusiveness, 
the  contract  of the  managing  executor  of  his  father's  es- 
tate, disposes  of  the  claims  of  that  estate,  unless  fraud  is  fas- 
tended  upon  the  complainants.  For  it  is  well  settled  that  acts  done 
by  one  of  several  executors,  which  relate  to  the  delivery,  gift,  sale 
or  release  of  the  testator's  personalty,  are  deemed  the  acts  of  all, 
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and  bind  the  estate  accordingly Here,  the  testator's  widow 

left  the  active  administration  of  the  estate  to  her  co-executor,  as 

she  had  a  clear  legal  right  to  do and  when  he  consented  to 

postpone  the  lien  of  the  testator's  mortgage,  and  the  complainants 
thereupon  advanced  their  money,  that  consent  was  as  obligatory 
as  if  both  executors  had  signed  it/'  Mutual  Life  Ins.  Co.  v. 
Sturges,  33  E.  335  (Err.  &  App.  1880). 

136.  When  Executors  May  Purchase  the  Property  of  Their 
Testator,  Stated.  "They  [executors]  purchased  and  paid  for  the 
property  as  individuals  out  of  their  own  funds.  They  had  a  legal 
right  so  to  do,  as  the  land  was  sold  not  by  them  as  executors,  but 
by  the  sheriff,  by  virtue  of  executions  issued  against  other  parties, 
for  the  satisfaction  of  incumbrances  subsisting  upon  the  land  be- 
fore their  testator  acquired  title.  The  fact  that  they  are  described 
as  executors  of  Hedenberg  in  the  deed  executed  to  them  by  the 
sheriff,  and  that  they  subsequently  advertised  and  sold  the  land 
describing  themseives  as  executors,  cannot  affect  their  legal 
rights."  Earl  v.  Halsey,  14  E.  334  (Chan.  1862).  As  to  purchase 
of  lands  mortgaged  to  Estate,  Com.  St.  p.  2264,  section  17 ;  Power 
to  Mortgage,  Com.  St.  pp.  2268,  2271,  sections  29-33;  In  Vest- 
ments by,  Com.  St.  pp.  2271,  2272,  sections  34-37. 

136a.  Executor  Can  Bid  in  Property  and  Execute  Deeds  to  Him- 
self in  His  Own  Foreclosure,  But' Cannot  Mortgage  Same.  Effect 
of  Notice  to  Subsequent  Mortgagee  from  Recitations  in,  Aforesaid 
Deed.  Syllabus,  "i.  It  was  the  right  and  duty  of  an  executor, 
directed  to  get  in  testatrix's  personalty,  sell  her  realty,  and  pay 
legacies,  when  it  became  necessary  to  foreclose  mortgage  held  by 
testatrix,  to  bid  in  the  property  himself,  no  other  person  appear- 
ing, and  to  reconvert  the  land  into  money  as  soon  as  possible,  and 
pay  it  to  the  legatees.  2.  An  executor  who  himself  bid  in  realty 
mortgaged  to  testatrix,  by  executing  a  conveyance  as  executor  to 
himself  individually,  the  deed  reciting  that  it  was  to  enable  him 
to  raise  a  loan  on  the  property  for  repairs,  did  not  divest  the  es- 
tate of  its  equitable  title.  3.  A  mortgagee  who  lent  his  money  in 
good  faith,  relying  upon  the  advice  of  his  attorney,  who  was  the 
mortgagor,  and  who,  as  executor,  had  conveyed  the  land  belong- 
ing to  the  estate  to  himself  individually,  was  not  affected  with 
the  attorney's  knowledge  of  the  estate's  title,  4.  Where  an  attor- 
ney, as  executor,  conveyed  land  of  the  estate  to  himself  individ- 
ually, the  recorded  deed  reciting  that  it  was  to  enable  him  to  make 
a  loan  for  repairs,  and  such  attorney  thereafter  mortgaged  the 
land  for  $800,  an  excessive  amount  for  the  purpose,  to  his  client, 
who  relied  upon  his  advice,  such  client  was  chargeable  with  con- 
structive notice  by  record  of  the  executor's  intention  to  apply  the 
.money  raised  on  the  mortgage  to  an  improper  purpose,  and  could 
not  hold  as  against  the  estate.  5.  An  executor  holding  for  the 
estate  land  mortgaged  to  the  testatrix  and  bid  in  by  himself  in 
default  of  other  purchaser  had  no  right  to  mortgage  the  prop- 
erty. 6.  Where  the  purchaser  of  land  from  an  attorney,  executor 
for  an  estate,  had  constructive  notice,  from  record  of  the  attor- 
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ney's  deed  as  executor  to  himself  individually,  that  he  had  at- 
tempted to  convey  the  land  to  himself  for  an  unauthorized  pur- 
pose, to  borrow  money  for  repairs,  she  could  hold  the  land  as 
against  the  estate,  being  chargeable  only  with  what  appeared  on 
the  record,  that  he  was  trying  to  place  title  so  he  could  mortgage 
it  for  the  benefit  of  the  property,  the  merely  nugatory  conveyance 
leaving  hfm  still  under  duty  to  sell  to  pay  legacies,  so  that  there 
was  no  constructive  notice  of  his  intention  to  misappropriate  the 
price. . .  .9.  Where  the  lender  of  money  on  mortgage  of  lands  of  an 
estate  to  the  executor  could  not  hold  his  mortgage  as  against  the 
estate  because  he  had  had  a  constructive  notice  of  a  contemplated 
breach  of  trust  by  the  executor,  but,  since  he  gave  full  considera- 
tion and  put  his  mortgage  on  record,  it  was  good  as  against  a  sub- 
sequent purchaser  from  the  executor,  such  mortgagee  will  be  di- 
rected to  transfer  his  mortgage  to  the  substituted  administrator  of 
the  estate,  the  fraudulent  executor  having  been  removed,  since 
as  between  two  innocent  parties,  a  loss  must  be  borne  by  the  one 
who  makes  it  possible."  Goodell  v.  Taylor  et  al.,  97  Atl.  569 
(Chan.  1916). 

136b.  Assignment  of  Mortgage  to  Himself.  Syllabus,  ''i. 
Where  an  executor  assigned  a  mortgage  to  himself  individually 
and  then  individually  assigned  it  to  a  bank,  the  president  of 
which  was  one  of  the  mortgagors,  as  security  for  money  which  he 
represented  he  was  borrowing  to  pay  legacies,  the  bank  was  not 
obliged  to  see  to  the  application  of  the  money  loaned,  any  more 
than  the  president  would  have  been  had  he  paid  it  in  cash,  and 
the  substituted  executor  is  not  entitled  to  recover  possession  of 
the  mortgage  from  the  bank  after  the  original  executor  had  mis- 
appropriated the  proceeds.  2.  If  the  assignment  of  the  mortgage 
by  the  execuor  to  himself  individually  was  void,  he  still  held  it 
as  executor,  and  as  such  could  assign  it  to  any  one  advancing 
money  for  the  better  administration  of  the  estate."Goodell  v. 
Munroe  et  al.,  97  Atl.  152  (Chan.  1916). 
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FIXTURES. 

137.  As  Between  Mortgagee  and  Mortgagor — Three  Tests.    Intention. 

138.  Separation  by  Owner. 

139.  Chattels  Acquired  and  Annexed  to  Realty  After  Mortgage  Made,  or 

Brought  Under  a  Conditional  Contract  of  Sale  and  Annexed  to 
Land  Held  Under  a  Contract  to  Purchase. 

140.  Chattel  Mortgage  Binds  What  Property?     Mere  Localization  Does 

Not  Fix  Character  of  Property. 

137.  As  Between  Mortgagee  and  Mortgagor — Three  Tests.  In- 
tention. "As  between  mortgagee  and  mortgagor.  In  order  to  es- 
tablish his  claim,  the  mortgagee  of  the  realty  must  show  ( i )  that 
the  chattels  were  actually  annexed  to  the  real  estate,  or  something 
appurtenant  thereto:  (2)  that  they  were  applied  to  the  use  or 
purpose  to  which  that  part  of  the  realty,  with  which  they  were 

connected,  was  appropriated,  and  (3)  that in  annexing  them, 

[the  mortgagor]  intended  to  make  a  permanent  accession  to  the 
freehold."  Speiden  v.  Parker,  46  E.  293  (Err.  &  App.  1889)  ; 
In  Feder  v.  Van  Winkle,  53  E.  372  (Err.  &  App.  1895),  and  cases 
cited,  "Each  case  must  be  determined  according  to  its  particular 

facts  and  circumstances It  is  not  material  whether   [the 

chattel] is  annexed  to  the  building,  or  rests  upon  a  founda- 
tion securely  laid  for  it  in  the  soil,  and  to  which  it  is  fastened. 
Neither  is  the  fact  that  the  things  in  question  may  be  removed  and 
sold  for  other  uses,  or  that  they  were  not  made  for  special  adap- 
tation to  the  buildings  in  which  they  are  placed,  decisive  of  their 

character It  is  not  necessary  that  there  be  an  intention  to 

make  the  annexation  perpetual ......  The  intention  must  exist 

to  incorporate  the  chattels  with  the  real  estate  for  the  uses  to 
which  the  real  estate  is  appropriated,  and  there  must  be  the  pres- 
ence of  such  facts  and  circumstances  as  do  not  lead  to  but  repel 
the  inference  that  it  is  intended  to  be  a  temporary  annexation 

The  enterprise  was   intended   to  be   permanent as 

contra  distinguished  from  temporary The  various  appli- 
ances were  actually  annexed  to  the  freehold.  They  were  fitted 
for  and  applied  to  the  use  to  which  the  real  estate  was  appro- 
priated, all  being  designed  for  and  necessary  to  the  prosecution 
of  a  common  purpose.  Thus  the  machinery  and  land  became  uni- 
fied and  incorporated  together  as  a  whole.  The  business  had  been 
carried  on  for  fourteen  years,  and  save  for  business  disaster,. . . . 
. .  probably  would  have  been  prosecuted  indefinitely.'* 

In  Lee  v.  Hubschmidt  Building  and  Wood-Working  Co.,  55  E. 
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623  (Chan.  1897),  and  cases  cited.  Syllabus.  "Machines  pur- 
chased by  a  corporation,  and  adapted  to  the  business  which  it  is 
organized  to  carry  on — 'a  general  building  and  wood-working 
business' — and  placed  by  it  in  its  mill,  and  fastened  to  the  build- 
ing to  a  certain  extent,  and  not  moved  about  from  place  to  place 
in  actual  use,  are  fixtures.'*  Case  discusses  modification  of, 
Blancke  v.  Rogers,  26  E.  563  (Err.  &  App.  1875).  I"  General 
Electric  Co.  v.  Transit  Equipment  Co.,  57  E.  470  (Chan.  1898), 
"Where  the  actual  annexation  is  but  slight  and  the  question  is  as 
to  an  article  which  is  capable  of  an  actual  separate  existence  and 
of  being  moved  and  used  in  some  other  place,  and  its  removal 
will  work  no  material  injury  to  the  freehold,  the  prevailing  ele- 
ment is  one  of  intention."  In  Quinby  v.  Manhattan  Cloth  and 
Paper  Co.,  24  E.  265,  "As  to  the  permanency,  that  does  not  de- 
pend so  much  upon  the  degree  of  physical  force  with  which  the 
thing  is  attached,  as  upon  the  motive  and  intention  of  the  party  in 
attaching  it.  If  the  article  is  attached  for  temporary  use,  with  the 
intention  of  removing  it,  a  mortgagee  cannot  interfere  with  its 
removal  by  the  mortgagor;  if  it  is  placed  there  for  the  permanent 
improvement  of  the  freehold  he  may.''  Calling  fixtures  personal 
property  cannot  aflFect  their  real  character.  On  the  last  point  see, 
also,  Watson  v.  Watson  Manufacturing  Co.,  30  E.  487  (Chan. 
1879),  and  cases  cited;  In  Williamson  v.  N.  J.  Southern  R.  R. 
Co.,  29  E.  328  (Err.  &  App.  1878),  and  cases  cited.  "The  method 
of  transmuting  property,  personal  in  its  nature,  into  realty,  is 
as  fixed  and  established  in  the  law  as  the  method  of  testamentary 
disposition.     Such  property  does  not  become  realty  by  mere  use 

in  connection  with  land Nor  will  such  property  become 

realty  by  being  included  in  a  mortgage  with  lands  any  more  than 
lands  will  become  personalty  by  such  an  association Wheth- 
er a  chattel  is  a  fixture  or  not  depends  upon  the  facts.  The  mere 
intention  of  the  parties  to  make  it  part  of  the  freehold  does  not 
make  it  a  fixture.  To  accomplish  that  result  there  must  be  an  ac- 
tual annexation  to  the  freehold,  though  the  strength  of  the  union 
is  not  material  if  in  fact  it  be  annexed.  The  intent  of  the  party 
affixing  it  is  only  important  on  the  question  whether  he  intended 
to  make  the  chattel  so  annexed  a  temporary  or  a  permanent  ac- 
cession to  the  freehold."  Rolling  stock  of  railroad  is  not  a  fix- 
ture.   Constructive  annexation. 

In  McMillan  v.  N.  Y.  Water  Proof  Paper  Co.,  29  E.  612  (Err. 
&  App.  1878),  and  cases  cited.  "The  mill  was  built  and  con- 
formed in  size  and  structure  for  this  very  machinery  that  was 
put  in  it,  fastened  to  it,  and,  in  part,  embedded  in  its  walls  and 
floors,  so  that  a  removal  of  any  important  part  of  the  machinery 
would  impair  the  building  and  prevent  the  very  purpose  of  its 
erection."  Watson  v.  Watson  Manufacturing  Co.,  supra;  Atlan- 
tic Safe  Deposit  &  Trust  Co.  v.  Atlantic  City  Laundry  Co.,  64  E. 
145  (Chan.  1902),  and  cases  cited.  **The  intention  in  the  present 
case  must  be  gathered  from  the  manner  of  annexation,  from  the 
purpose  and  methods  of  use,  and  from  any  verbal  or  written  ex- 
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pression  of  intention."  In  Penn.  Insurance  Co.  v.  Semple,  38  E. 
585  (Err.  &  App.  1884),  and  cases  cited.  "These  instruments 
were  all  prepared  and  completely  finished  at  the  place  of  their 
manufacture  ready  for  use  in  any  locality  where  they  might  be 
required,  and  driving  power  could  be  applied.  They  needed  no 
adaptation  to  the  factory  of  the  mortgagors,  nor  did  their  em- 
ployment there  require  any  change  to  be  made  in  the  building 
for  their  reception ;  they  could  at  any  time  be  removed  without 
injury  to  themselves  or  detriment  to  the  building,  and  could  be 
used  as  well  elsewhere  as  there.     [No  evidence  to  show  design  to 

make  a  permanent  addition  of  the  property] They  continue 

in  their  quality  of  chattels  personal  until,  by  an  executed  intent, 
they  are  incorporated  in  the  real  estate.  Then,  and  not  before, 
do  they  lose  their  identity  and  separate  existence*' ;  In  Knicker- 
bocker Trust  Co.  v.  Penn.  Cordage  Co.,  66  E.  308  (Err.  &  App. 

1903),  and  cases  cited.    "In  the  earlier  cases in  determining 

intention  [of  making  a  permanent  accession  to  the  free- 
hold]   the  conclusion  seems  to  have  been  rested  very  largely 

upon  the  method  adopted  in  making  the  annexation,  and  but  lit- 
tle consideration  given  to  the  relation  which  the  machine  bore  to 
the  building  in  which  it  was  located,  or  to  the  other  machinery  in 

conjunction  with  which  it  was  used True  principle. ...... 

"Whenever  chattels  have  been  placed  in,  and  annexed  to,  a  build- 
ing by  their  owner  as  a  part  of  the  means  by  which  to  carry  out 
the  purpose  for  which  the  building  was  erected  or  to  which  it 
has  been  adapted,  and  with  the  intention  of  permanently  increas- 
ing its  value  for  the  use  to  which  it  is  devoted,  they  become,  as 
between  the  owner  and  his  mortgagee,  fixtures  and  as  much  a 
part  of  the  realty  as  the  building  itself.  And  this  is  true  notwith- 
standing that  such  chattels  may  be  severed  from,  and  taken  out 
of,  the  building  in  which  they  are  located  without  doing  any  in- 
jury either  to  them  or  to  it  and  advantageously  used  elsewhere, 
and  notwithstanding  that  the  building  itself  may  thereafter  read- 
ily be  devoted  to  a  use  entirely  diflferent  from  that  which  was 
contemplated  when  the  annexation  was  made."  Machinery  and 
appliances. 

In  Prudential  Ins.  Co.  v.  Guild  et  al.,  64  Atl.  695  (Chan.  1906), 
Strict  application  of  tests  in  prior  case ;  In  Randolph  v.  Gwynne, 
7  E.  88  (Chan.  1848).  A  steam  engine  used  only  in  a  dry  year, 
not  a  fixture ;  In  Rahway  Sav.  Inst.  v.  Irving  St.  Baptist  Church, 
36  E.  61  (Chan.  1882).  A  portable  iron  furnace,  etc.,  not  a  fix- 
ture; In  Doughty  et  al.  v.  Owen  et  al.,  19  Atl.  541  (Chan.  1890), 
and  cases  cited,  "  *As  between  mortgagor  and  mortgagee,  when 
a  thing  appertains  to  the  real  estate,  is  necessary  for  its  en- 
joyment, and  is  permanently  attached  to  the  freehold,  its  char- 
acter as  a  fixture,  resulting  to  the  benefit  of  the  mortgagee,  is  de- 
termined. As  to  the  permanency,  that  does  not  depend  so  much 
upon  the  degree  of  physical  force  with  which  the  thing  is  attached, 
as  upon  the  motive  and  intention  of  the  party  in  attaching  it.  If 
the  article  is  attached  for  temporary  use,  with  the  intention  of 
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removing  it,  a  mortgagee  cannot  interfere  with  its  removal  by  the 
mortgagor.  If  it  is  placed  there  for  the  permanent  improvement 
of  the  freehold,  he  may/  Crane  v.  Brigham,  11  N.  J.  Eq.  29 
[1855]."    An  engine  and  boiler. 

138.  Separation  by  Owner.  Syllabus.  "As  between  the  mort- 
gagee of  real  estate,  and  the  vendee  in  a  bill  of  sale  of  The  per- 
sonal property'  in  the  premises,  gas  logs,  gas  chandeliers  and 
window  screens,  put  in  by  the  owner  of  the  premises,  necessary 
for  the  comfortable  use  and  enjoyment  of  the  buildings  on  the 
premises  as  summer  residences,  for  which  they  were  intended,  and 
all  attached  to  the  premises,  are  part  of  the  real  estate."    By  the 

Court.    *'Being  thus  originally  fixtures question  is,  whether 

•they  have  ever  been  separated  by  the  subsequent  owner  or  own- 
ers so  as  to  become  personal  property Bill  of  sale  has  no 

such  operation.  It  conveys  in  general  terms  *the  personal  prop- 
erty' in  the  premises,  but  the  fixtures  in  question  are  not  referred 
to  or  described  as  being  part  of  the  personal  property,  and  these 

fixtures  remain  therefor  as  realty I  rely  very  much  on  the 

special  character  and  uses  of  the  residences,"  etc.  Cunningham 
V.  Seaboard  Realty  Co.,  67  E.  210  (Chan.  1904). 

189.  Chattels  Acquired  and  Annexed  to  Realty  After  Mortgage 
Made,  or  Bought  Under  a  Conditional  Contract  of  Sale  and  An- 
nexed to  Land  Held  Under  a  Contract  to  Purchase.  "What  is  the 
position  of  a  mortgagee  of  real  estate  into  which  mortgaged  chat- 
tels have  become  incorporated  by  the  act  of  the  mortgagor,  subse- 
quent to  the  execution  of  the  real  estate  mortgage? It  is 

difficult  to  perceive  any  equitable  ground  upon  which  the  prop- 
erty of  another,  which  the  mortgagor  annexes  to  the  mortgaged 
premises,  should  enure  to  the  benefit  of  a  prior  mortgagee  of  the 

realty So  long  therefore  as  he  is  secured  the  full  amount 

of  the  indemnity  which  he  took,  he  has  no  ground  of  complaint. 
There  is  therefore  no  inequity  towards  the  prior  real  estate  mort- 
gagee, and  there  is  equity  toward  the  mortgagee  of  the  chattels, 
in  protecting  the  lien  of  the  latter  to  its  full  extent  so  far  as  it 

will  not  diminish  the  original  security  of  the  former The 

property  of  the  mortgagor  in  these  chattels,  when  he  made  the  an- 
nexation, was  an  equity  of  redemption.  So  far  as  this  interest 
had  a  value  it  became  subjected  to  the  lien  of  the  prior  real  estate 
mortgage,  but  the  value  of  his  interest  was  the  value  of  the  prop- 
erty subjected  to  the  lien So  far  as  appears,  in  the  present 

case  there  can  be  no  appreciable  injury  to  the  realty  occasioned 

by  the  removal  of  the  engines  and  chattels It  [above  view] 

rests  upon  an  equitable  preservation  of  the  lien  upon  chattels  after 
they  are  transmuted  into  realty."  Matter  adjusted  in  foreclosure 
sale.  Campbell  v.  Roddy,  44  E.  247,  251,  253,  (Err.  &  App. 
1888).  Chattel  mortgagee  took  but  did  not  refile  his  mortgage; 
General  Electric  Co.  v.  Transit  Equipment  Co.,  57  E.  470  (Chan. 
1898).  "The  acquisition  of  the  title  to  it  by  the  mortgagor  was  a 
condition  precedent  to  its  becoming  subject  to  the  mortgage." 
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Construing  "Acquired"  in  a  mortgage  of  property  "hereafter  ac- 
quired." 

In  Palmateer  v.  Robinson,  60  L.  433  (Err.  &  App.  1897).  Syl- 
labus. "Robinson  made  a  contract  in  writing  to  sell  machinery  of 
which  he  was  the  owner  to  the  New  Jersey  Mill  and  Lumber  Co. 
It  was  therein  agreed  that  the  title  to  the  machinery  should  re- 
main in  the  vendor  until  full  payment  of  the  purchase-price,  and 
that  it  should  not  become  real  estate,  although  affixed  to  land,  but 
should  remain  personal  property  until  paid  for.  The  company  af- 
fixed the  machinery  to  land  belonging  to  John  and  Amos  Palma- 
teer which  it  was  in  possession  of  under  a  contract  to  purchase. 
The  company  having  failed  to  perform  that  contract,  the  Palma- 
teers  took  possession  of  the  land  to  which  the  machinery  was  af- 
fixed. Robinson  (the  company  having  failed  to  pay  for  the  ma- 
chinery) brought  an  action  of  trover  against  the  Palmateers  there- 
for. Held,  "i.  That,  if  the  machinery  had  been  affixed  to  land 
to  which  the  company  had  title,  it  would  have  retained  its  char- 
acter of  personal  property  as  between  Robinson  and  the  com- 
pany  2.  The  Palmateers,  by  retaking  possession  of  the  land, 

acquired  no  right  to  the  machinery  as  against  Robinson,  but  oc- 
cupied in  respect  to  it  the  same  relation  which  the  company  had 
occupied.*'  In  Falaenau  v.  Reliance  Steel  Co.,  74  E.  328  (Chan. 
1908),  "Under  the  strict  reading  of  the  statute  [conditional  sales. 
Com.  Stat.  p.  1 561,  section  71],  the  only  persons  who  were  meant 
to  be  protected  were  the  cla§ses  of  persons  described  in  the  act, 
namely,  'Judgment  creditors  not  having  notice  thereof  and  subse- 
quent purchasers  and  mortgagees  in  good  faith  not  having  notice 
thereof.'  [Neither  the  receiver  nor  mortgagees  occupy  this  place] 
There  are  no  judgment  creditors He  [receiver]  cer- 
tainly cannot  attack  it  as  representing  general  creditors 

Neither  can  the  mortgagee  hold  any  lien  upon  the  subject-matter 
of  the  conditional  sale.  The  mortgagee  can  only  hold  property 
which  belonged  to  the  mortgagor  and  became  affixed  permanently 
to  the  realty.  If,  therefore,  the  conditional  sale  retained  the  title 
in  the  so-called  vendor  the  title  never  reached  the  vendee,  and 
hence  the  vendee  was  never  in  a  position  to  convey  a  lien  upon 
the  property  in  favor  of  the  mortgagee";  In  Hudson  Sav.  Inst. 
V.  Carr  Curran  Paper  Mills  Co.,  58  E.  60  (Chan.  1899).  Sylla- 
bus. 4.  Portions  of  machinery  assembled  together  and  set  up  in 
a  special  building  erected  for  its  reception,  which  may  be  removed 
without  trouble  and  used  in  any  similar  mill,  may  be  treated 
either  as  a  chattel  or  a  fixture,  according  as  the  intention  of  the 
parties  and  the  justice  of  the  case  may  require.  5.  The  actual  de- 
livery of  possession  of  property  sold,  without  receiving  the  con- 
tract price  due  upon  delivery,  does  not  in  all  cases  destroy  the 
right  of  the  vendor  to  resume  possession  for  failure  to  make  such 
payment  unless  he  waives  his  right  thereto.  6.  The  delivery  of 
machinery  upon  the  premises  of  the  vendee  and  putting  it  in 
place,  in  order  to  show  its  capacity  to  do  its  work,  is  not  a  waiver 
of  the  right  of  the  vendor  to  resume  possession  upon  failure  to 
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pay  the  part  of  the  purchase-price  due  upon  delivery,  according 
to  contract.  7.  The  owner  of  a  mill  subject  to  a  mortgage,  and 
mill  machinery  subject  to  a  chattel  mortgage,  contracted  for  cer- 
tain alterations  and  additions  to  such  machinery,  payment  to  be 
made  half  cash  on  delivery  and  the  remainder  in  not^s  at  three 
months.  The  changes  were  made  but  only  part  of  the  contract 
price  paid,  although  repeated  efforts  were  made  to  collect  the 
balance.  The  vendor  finally  accepted  a  chattel  mortgage  for  the 
remainder  of  the  debt,  Held,  that  the  lien  of  the  mortgage  for  the 
purchase-price  was  paramount  to  that  of  the  original  mortgages, 
except  to  so  much  of  the  original  machine  as  constituted  a  part  of 
the  perfected  machine." 

140.  Chattel  Mortgage  Binds  What  Property  ?  Mere  Localiza- 
tion Does  Not  Fix  Character  of  Chattel.  Certain  chattels  adjudged 
to  be  personal  property  and  pass  under  a  chattel  mortgage  there- 
of, as  against  a  mortgage  of  realty  subsequently  given;  while 
personal  property  included  in  chattel  mortgage,  but  incorporated 
with  the  realty,  did  not  pass.  Mere  localization  does  not  fix  char- 
acter of  chattel.  Keeler  v.  Keeler,  31,  181,  193  (Chan.  1879), 
and  cases  cited. 
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question  is,  whether  the  transaction  was  in  good  faith.  If  it  was 
not,  it  is  no  matter  what  the  consideration  was.  Whether  a  con- 
veyance be  fraudulent  or  not,  depends  upon  its  being  made  upon 
good  consideration  and  bona  fide.  It  must  be  both.  If  a  convey- 
ance be  defective  in  either  particular,  although  valid  between  the 
parties,  and  their  representatives,  it  is  void  as  to  creditors."  Sayre 
et  al.  V.  Fredericks  et  al.,  i6  E.  209  (Chan.  1863).  In  Randall 
V.  Vroom,  30  E.  353  (Chan.  1879).  Consideration,  assumption 
of  mortgages,  etc.,  by  sisters,  not  equal  to  actual  value  of  prop- 
erty conveyed  by  their  brother  to  them,  three  days  after  service 
of  summons  on  him,  invalid.  In  Tantum  v.  Green,  21  E.  366, 
369,  (Err.  &  App.  1869),  "If  the  defendant  in  the  judgment  has 
fraudulently  made  an  assignment  of  these  mortgages  with  intent 
to  hinder,  delay  and  defeat  the  complainant  [judgment  creditor 
who  had  exhausted  her  remedy  by  execution]  in  collecting'  her 
debt,  she  has  a  right  to  have  the  fraudulent  assignments  removed 
out  of  her  way.  But  it  will  not  suffice  for  her  to  prove  simply 
that  the  judgment  debtor  made  the  assignments  for  the  purpose  of 
hindering,  delaying  and  defeating  the  collection  of  the  judgment ; 
she  must  go  further,  and  show  that  the  assignee  participated  in 
such  fraudulent  intent,  or  at  the  time  he  took  the  assignment  had 
brought  to  his  notice  facts  and  circumstances  from  which  the 
fraudulent  intent  of  the  assignor  was  a  natural  and  legal  infer- 
ence  Had  notice  of  suspicions,  unusual,  and  extraordinary 

circumstances,  which  should  have  put  him  on  inquiry.  That  he 
paid  full  consideration  for  the  assignments  will  not  suffice." 
Leading  case. 

In  Schmidt  v.  Opie  and  Reimer,  33  E.  141  (Chan.  1880), 
•'Charles  [mortgagee]  knew,  when  it  was  arranged  that  the  mort- 
gage should  be  given,  that  John  [his  brother]  had  agreed  to  con- 
vey the  mortgaged  premises  to  Opie,  and  that  he  did  not  mean  to 
keep  his  contract.  Charles  also  knew  that  the  execution  of  the 
mortgage  to  him  would  put  it  out  of  John's  power  to  perform  his 
contract.    That,  undoubtedly,  was  the  object  that  both  intended  to 

accomplish  by  the  mortgage This  rendered  the  mortgage  an 

instrument  of  fraud,  and  made  it  utterly  void  against  those  who 
were  defrauded  by  it If  it  appears  that  his  mortgagor  exe- 
cuted the  mortgage  for  a  fraudulent  purpose,  and  that  he  knew  of 
such  purpose,  and  took  the  mortgage  to  aid  him  in  its  execution, 
his  mortgage  is  void  against  those  who  are  defrauded  by  it,  even 
if  it  is  founded  on  a  perfect  consideration."  Tantum  v.  Green, 
supra,  applied.  In  Holt  v.  Creamer,  34  E.  182,  187  (Chan.  1880), 
and  cases  cited,  "No  man  [mortgagor]  can  be  permitted  to  found 
a  claim  or  defence  on  an  allegation  that  he  has  attempted  to  cheat 

his  creditors There  can  be  no  doubt  that  to  the  extent  that 

the  real  debt,  which  this  mortgage  purported  to  secure,  was  false, 
the  mortgage  was  without  consideration,  and  consequently  fraud- 
ulent as  to  creditors.  Nor  can' it  be  doubted  that  if  a  mortgage 
be  given  with  the  fraudulent  intent  to  cover  and  conceal  from 
the  mortgagor's  creditors  a  part  of  his  property,  although,  as  to 


112  FRAUD. 

another  part  of  his  property,  it  is  meant  to  be  an  actual  security 
for  an  honest  debt,  that,  as  to  creditors,  it  will  be  declared  alto- 
gether void A  deed  which  is  fraudulent  in  part,  as  to  credi- 
tors, will  be  declared  void  in  toto In  such  transactions,  fraud 

vitiates  absolutely  whatever  it  infects."    Inflated  consideration. 

In  De  Witt  v.  Van  Sickle,  29  E.  212  (Chan.  1878),  and  cases 
cited,  "The  assignee  of  a  mortgage,  made  by  a  fraudulent  grantee 
to  a  fraudulent  grantor,  as  a  step  in  a  scheme  to  defraud  creditors 

if  he  takes  it  innocently  and  for  value acquires  a  title 

free  from  all  latent  equities  existing  in  favor  of  third  persons 

The  surrender  of  a  pre-existing  debt  is  not  sufficient  to 

give  him  the  character  he  claims The  mortgage  in  the  hands 

of  the  fraudulent  grantor  was  unquestionably  void  against  credi- 
tors. To  give  it  any  greater  force  against  creditors  in  the  hands 
of  his  assignee,  it  must  be  shown  to  have  acquired  a  new  virtue  or 
equity,  and  this  can  only  be  imparted  to  it  by  the  actual  payment 
of  money,  the  surrender  of  a  valuable  right,  or  the  assumption 

of  an  irrevocable  obligation Such  new  equity  can  only  arise 

when  a  third  person  has,  by  an  innocent  purchase  of  the  security 
for  value,  placed  himself  in  a  position  from  which  it  is  impossible 
to  extricate  him  without  loss." 

142.  Debtor  Placing  His  Property  Tliider  His  Own  Control. 
Coercing  Creditors.  Vendee  gave  purchase-money  bond  and  mort- 
gage for  most  all  of  the  consideration,  which  was  assigned  by 
vendor  to  certain  creditors  in  consideration  of  the  surrender  and 
extinguishment  of  their  claims  against  debtor.  "The  avowed  ob- 
ject of  the  vendor  in  making  sale  was  to  defeat  the  claim  of  cer- 
tain of  his  creditors,  and  to  hold  the  entire  proceeds  of  the  sale 
under  his  own  control,  to  be  applied,  at  his  option,  in  payment  of 
his  debts.     The  object  of  the  son  in  making  the  purchase  was 

to  enable  his  father  to  accomplish  the  purpose  for  which 

the  sale  was  made There  was  collusion  for  the  purpose  of 

delaying  creditors   in    direct   contravention   of   the   statute    [of 

frauds].    The  sale  is  therefore  fraudulent  and  void In  legal 

strictness,  the  validity  of  the  sale  must  be  tested  by  circumstances 

independent  of  the  subsequent  disposition  of  the  proceeds 

[But  admitting  conveyance  and  assignment  constitute  parts  of 
one  and  the  same  transaction,  and  so  in  substance  was  an  assign- 
ment for  the  benefit  of  grantor's  creditors] .  The  case  falls  within 
the  spirit  of  the  prohibition  against  assigiiments  giving  prefer- 
ences, and  is  in  contravention  of  the  policy  of  that  act By 

the  well-settled  principles  of  the  law,  in  the  absence  of  all  stat- 
utes regulating  assignments,  an  assignment  or  conveyance  of 
property  for  the  benefit  of  creditors  is  void,  if  the  property  is 
left  to  any  extent  under  the  control  of  the  vendor  or  his  assignee. 
The  rights  of  the  creditors  under  the  assignment  must  be  fixed 
by  the  deed  itself."    Owen  v.  Arvis,  26  L.  33-35  (Sup.  Ct.  1856). 

In  National  Bank  of  the  Metropolis  v.  Sprague,  21  E.  539,  542 
(Err.  &  App.  1870),  "The  proposition  that  an  insolvent  may 
execute  a  mortgage  to  trustees,  payable  in  three  years,  or  twenty 
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years,  at  his  pleasure,  for  an  amount  that  will  more  than  absorb 
his  property,  and  take  the  bonds  secured  by  it  into  his  own  pos- 
session, and  with  his  property  thus  beyond  the  reach  of  legal  pro- 
cess, pass  them  to  such  of  his  creditors  as  may  feel  constrained 
to  accept  them,  has  heretofore  received  no  judicial  sanction  in  this 
state.     A  scheme  better  adopted  to  delay  and  hinder  creditors, 

cannot  well  be  conceived.     This  device  operated to  coerce 

them  [creditors] It  is  no  answer  to  say,  that the  cred- 
itors, who  took  them  in  good  faith  as  the  best  thing  they  could  do 

under  the  circumstances,  should  not  be  disturbed Creditors, 

under  such  circumstances,  are  tainted  with  the  fraud  inhibited  by 
the  statute ;  they  are  presumed  to  know  the  law,  and  are  charge- 
able with  a  knowledge  of  the  fact  that  such  conveyance  is  in  con- 
travention of  positive  enactment,  and  they  thus  become  partners 
in  the  fraud  which  is  imputed  to  their  debtor.  This  case  cannot 
be  distinguished  in  principle  from  Owen  v.  Arvis,  2  Dutcher  23 

The  statute  does  not  make  it  [trust  mortgage]  absolutely 

void ;  it  is  good  as  between  the  parties,  it  is  good  as  against  every- 
body but  those  who  are  hindered  or  defeated."  Last  two  cases 
are  leading  cases.    See  Com.  St.  p.  2618,  section  12. 

In  Livermore  v.  McNair,  23  E.  481,  483  (Chan.  1881),  and 
cases  cited.  "Transfer  by  a  debtor  of  all  his  estate  to  three  trus- 
tees, upon  terms  which  permit  him  to  hold  all  his  property  for  a 
period  of  five  years,  and  to  manage  and  control  it  as  he  sees  fit, 
on  condition  that  he  shall  pay  certain  of  his  creditors  whom  he 
desires  to  prefer Design to  place  the  debtor's  prop- 
erty beyond  the  reach  of  legal  process,  so  that  he  might  still  prac- 
tically own  and  control  it  for  the  benefit  of  himself  and  certain  of 

his  creditors Any  arrangement  a  debtor  may  make,  which 

has  the  effect  to  hinder the  disposition  of  his  property  by 

due  course  of  law,  is  a  fraud  on  his  creditors.  That  he  made  it 
to  prevent  his  property  from  being  sacrificed,  and  thus  intended 
to  give  protection  to  both  his  creditors  and  himself,  affords  no 
excuse  or  defence  whatever.  A  creditor  has  a  right  to  have  his 
debtor's  property  applied  to  the  discharge  of  his  debts  by  due 
course  of  law,  and  any  disposition  which  the  debtor  may  attempt 
to  make  that  has  the  effect  to  defeat  this  right,  is  a  fraud  against 

the  creditor In  contravention  of  both  the  statute  regulating 

assignments  and  the  statute  of  frauds."  Effort  made  by  mort- 
gage and  confessed  judgment. 

In  Van  CHef  v.  Melville,  79  E.  179  (Err.  &  App.  191 1),  and 
cases  cited.  "In  the  present  case,  it  was  clearly  the  intent  of  the 
parties  to  the  mortgage  that  creditors  who  did  not  assent  should 
be  deprived  of  any  right  to  share  in  the  security,  which  covered 
all  the  property  of  the  amusement  company,  so  that  the  effect  was 
that  creditors  unwilling  to  assent  to  the  terms  proposed  by  the 
debtors  were  shut  out.  This  was  exactly  the  scheme  condemned 
in  National  Bank  of  the  Metropolis  v.  Sprague.    The  present  case 

differs  in  that  the  mortgage  secures  future  advances The 

mortgage  [also]  shows  upon  its  face  that  the  provisions  as  to  fu- 
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ture  advances  were  contrived  to  defraud  creditors  of  their  lawful 
actions."  S.  C,  80  E.  189  (Err.  &  App.  1912),  "By  adjudging 
the  mortgage  to  be  void  as  to  non-assenting  creditors  we  deprived 
the  assenting  creditors  of  any  benefit  or  priority  that  the  mort- 
gage might  give  them ;  but  we  did  not  deprive  them  of  their  rights 
as  creditors  to  share  pro  rata  with  non-assenting  creditors  in  the 
assets  that  might  come  to  the  hands  of  the  receiver."  See  ad- 
justment as  to  rights  of  assenting  and  non-assenting  creditors. 

143.  Hnsband  and  Wife.  Mortgage  transferred  by  husband, 
through  his  son,  to  his  wife,  to  secure  to  her  the  repayment  of 
two  loans  made  by  her  to  her  husband.  "It  is  well  settled  that,  on 
proof  that  a  husband  has  received  his  wife's  money,  a  court  of 
equity  will  compel  him  and  his  representatives  to  account  to  her 
at  least  for  the  principal  received,  and  they  can  only  discharge 
themselves  by  showing  that  the  husband  disposed  of  the  money 
according  to  the  wife's  directions,  or  that  it  was  a  gift  to  him 
Such  liability  to  account  for  the  wife's  money  would  af- 
ford a  consideration  sufficient  to  support  a  mortgage  made  by  the 
husband  to  a  third  person,  for  the  purpose  of  being  transferred 

to  the  wife  for  her  security [What  creditors  may  prove]. 

Clear  proof  ought  to  be  exacted  of  the  reception  by  the  husband 
of  the  wife's  money.  But  when  that  fact  is  established  beyond 
dispute,  creditors  can  occupy  no  better  position  in  the  contest 

than  the  husband  or  his  representatives The  creditors  in  the 

case  in  hand  were  required  to  show,  in  order  to  sustain  their 
charge,  that  this  mortgage  was  wanting  in  consideration.  Their 
proofs  show  the  husband's  liability  to  account  for  his  wife's 
money  received  by  him,  which  would  be  a  sufficient  consideration 

Nor  is  there  any  evidence  that  this  mortgage  was  accepted 

with  a  design  to  defraud  creditors."  Cole  v.  Lee,  45  E.  785  (Err. 
&  App.  1889)  ;  Adoue  v.  Spencer,  62  E.  782  (Err.  &  App.  1900). 
Presumption  and  burden  of  proof.  In  Christie  v.  Bridgman,  51 
E.  332,  334  (Err.  &  App.  1893),  "If  it  appears  by  the  proofs  that 
the  husband  received  the  wife's  money,  and  that  it  was  not  a  gift, 
it  is  settled  in  this  state  by  abundant  authority  that  a  conveyance 
or  mortgage,  honestly  made  to  satisfy  or  secure,  in  whole  or  in 
part,  such  indebtedness,  will  not  be  disturbed,  even  though  it 

necessarily  impede  creditors But  it  is  equally  clear  that  if 

the  intention  of  the  parties  to  the  conveyance  is  not  to  pay  or 
secure  the  debt,  but  to  make  only  a  formal  transfer  of  the  prop- 
erty in  order  that  the  debtor-grantor  may  continue  to  enjoy  it 
without  disturbance  by  his  creditors,  it  is  obnoxious  to  the  provi- 
sions of  the  statute  making  such  conveyance  void  as  to  creditors 

It  has  always  been  considered  a  badge  of  fraud  that  such 

a  conveyance  was  made  pending  a  suit  against  the  grantor,  par- 
ticularly where  the  conveyance  embraces  all  the  debtor's  real  es- 
tate, which  was  the  case  here,  as  I  understand."  Consideration 
as  affected  by  bankruptcy  and  statute  of  limitations.  P.  336,  Evi- 
dence of  fraud.  In  Brock  v.  Hudson  County  National  Bank,  48 
E.  615  (Err.  &  App.  1891).    Syllabus.    "A  wife  advanced  money 
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to  her  husband  for  the  purpose  of  building  upon  lots  owned  by 
him,  under  an  agreement  that  he  should  afterward  convey  the  lots 
and  buildings  to  her.  He  neglected  to  do  so  until  a  judgment  was 
about  to  be  entered  against  him  for  a  debt  which  he  had  incurred 
before  he  got  title  to  the  lots  upon  which  he  built.  Just  before  the 
judgment  was  entered  he  conveyed  the  lots  to  his  wife.  The  judg- 
ment creditor  filed  a  bill  to  have  this  deed  set  aside  as  a  fraud 
upon  creditors.  Held,  that  the  husband  had  the  right  to  pay  or 
secure  his  wife  in  preference  to  other  creditors.  Held,  that  in  the 
absence  of  any  fraudulent  intention  on  the  part  of  the  wife  to 
hinder  creditors  by  taking  a  deed,  the  conveyance  will  be  regarded 
as  a  mortgage  to  secure  her  the  amount  of  her  advances.  De- 
marest  v.  Terhune,  3  C.  E.  Gr.  [532,  Err.  &  App.  1867]  applied; 
In  Knickerbocker  Trust  Co.  v.  Carhart  et  al.,  64  Atl.  756  (Chan. 
1906),  Only  object  of  wife  was  to  secure  herself.  Prima  facie 
case  of  fraud.  Intention  of  wife  to  give  or  loan  to  husband? 
Secured,  up  to  amount  of  loan,  by  husband's  absolute  conveyance 
to  her. 

In  Wheeler  &  Wilson  Mfg.  Co.  v.  Litwin,  57  E.  660  (Err.  & 
App.  1898),  Syllabus.  "S.  gave  to  L.  $500  with  which  to  pur- 
chase land  for  her.  L.  purchased  land  in  his  own  name  with  the 
money  thus  given  and  with  other  money  borrowed  by  himself  on 
the  security  of  the  property.  S.  subsequently  married  L.,  who, 
having  been  sued  before  judgment  recovered,  conveyed  the  land 
to  S.  through  O.  Held,  that  the  conveyance  might  stand  as  secur- 
ity for  $500  (that  being  the  value  of  S.'s  interest),  and  that  be- 
yond that  it  was  fraudulent  and  void."  See  dissenting  opinion 
by  Van  Syckel,  J.  In  Ruckman  v.  Conover,  37  E.  585   (Err.  & 

App.  1883).    "Rule elementary when  a  person  has  so 

placed  his  property  in  the  name  of  another  for  this  purpose,  [to 
defeat  claim  of  creditors],  he  cannot  invoke  the  aid  of  the  court, 
either  directly  or  indirectly,  to  recover  the  control  of  the  property 
or  direct  the  disposition  of  it  in  any  form.  And  whenever  it  ap- 
pears that  the  object  of  a  suitor,  under  the  guise  of  a  creditor's 
bill,  is  to  aid  the  fraudulent  disposer  to  regain  the  control  of  his 
property,  the  court  will  refuse  its  assistance The  complain- 
ant below  is  placed  in  this  position."  W-rit  of  attachment  served 
upon  sheriff  to  hold  money  in  his  hands  received  on  foreclosure 
sale  by  himself.  Schenck  v.  Hart,  32  E.  780,  782  (Err.  &  App. 
1880),  and  cases  cited. 

In  Costello  v.  Prospect  Brewing  Co.,  52  E.  557  (Err.  &  App. 
1894).  Syllabus.  "A  wife,  to  whom  her  husband  had  made  a 
voluntary  conveyance  of  an  equity  of  redemption  in  real  estate, 
paid,  with  her  husband's  consent,  out  of  her  own  and  her  chil- 
dren's earnings,  a  portion  of  the  mortgage  debt ;  on  a  bill,  filed 
by  her  husband's  precedent  creditors,  to  set  aside  the  convey- 
ance to  the  wife  as  fraudulent.  Held,  that  the  decree  should  pre- 
serve the  right  of  the  wife  to  a  lien  for  the  amount  which  she 
had  so  paid."  In  Borden  v.  Doughty,  42  E.  314  (Chan.  1886). 
Syllabus,     "i.  A  husband  promised  his  wife  that  if  she  would 


1 16  FRAUD. 

join  in  executing  a  mortgage,  he  would  make  a  deed  to  her  for 
certain  other  property.  Eigtheen  or  twenty  years  afterwrads  he 
conveyed  to  her  the  lot  referred  to.  Before  this  conveyance  he 
became  indebted.  Held,  that  the  conveyance  was  not  a  bar  to 
judgments  recovered  by  his  creditors.  2.  The  wife  expended  con- 
siderable sums  of  her  own  money  in  making  valuable  improve- 
ments ;  it  not  appearing  that  she  acted  in  any  sense  dishonestly. 
Held,  that  she  was  entitled  to  the  present  value  of  such  improve- 
ments. 

In  Dresser  et  al.  v.  Zabriskie  et  al.,  39  Atl.  1066  (Chan.  1898), 
a  husband  transferred  lots,  substantially  all  his  property  and  his 
personal  property,  nearly  all  of  which  was  exempt  from  execution 
and  part  of  it  belonged  to  the  wife;  to  his  wife  to  secure  a  loan 
made  by  her  to  him.  He  had  a  right  to  prefer  her  as  creditor. 
He,  rightly,  retained  the  management  and  control  of  the  property 
as  his  wife  knew  nothing  about  the  selling  of  building  lots.  Re- 
views several  cases.  On  p.  1069,  **The  debt  in  the  present  in- 
stance is  actual  and  recent,  and  the  wife  asked  to  have  it  secured." 
In  Fullerton  et  al.  v.  Seiper  et  al.,  34  Atl.  680  (Chan.  1896). 
Syllabus.  "The  land  of  a  debtor  worth  about  $2,700,  with  an 
incumbrance  of  $1,500,  was  sold  on  execution  for  $25,  without 
any  collusion  between  him  and  the  purchaser.  Seven  hundred 
dollars  of  the  purchase-money  paid  by  such  debtor  was  the  joint 
earnings  of  himself  and  •wife,  and  she  had  an  inchoate  interest  in 
the  land.  The  purchaser,  after  the  sheriff's  sale,  claimed  abso- 
lute ownership  of,  and  tried  to  sell,  the  property  at  an  advance, 
but  finally  gave  up  any  benefit  of  the  sale,  and  sold  the  land  to 
such  debtor's  wife  for  $135.60,  out  of  sympathy,  so  that  she 
could  have  a  home.  Held,  that  the  conveyance  was  not  fraudu- 
lent as  to  her  husband's  creditors. 

In  Berla  v.  Meisel  et  al.,  52  Atl.  999  (Chan.  1902),  Husband 
can  voluntarily  consent  that  property  subject  to  mortgages  may 
be  conveyed  to  wife  for  the  amount  of  the  mortgages ;  In  Dore- 
mus  V.  Daniels  et  al.,  20  Atl.  147  (Chan.  1890)  Syllabus,  "i. 
Where  a  wife  requested  her  husband's  sister  to  advance  a  weekly 
sum  for  the  support  of  her  foster-mother,  promising  to  repay 
when  certain  of  her  lands  were  sold,  and  afterwards  the  husband 
joined  her  in  the  promise,  and  such  advances  were  accordingly 
made  from  1875  "^^^^  ^^^  foster-mother's  death,  in  1881,  a  mort- 
gage executed  in  1888  upon  such  lands  by  the  husband  and  wife 
to  secure  the  amount  of  such  advances,  upon  the  sister-in-law's 
demand,  was  not  fraudulent  as  against  a  judgment  obtained  in  a 

suit  pending  when  the  mortgage  was  given 3.  A  mortgage 

of  the  same  lands  to  the  mortgagor's  daughter  to  secure  money 
loaned  [on  the  security  of  the  property,  and  at  the  request  of 
both  the  father  and  mother]  to  assist  in  the  purchase  thereof,  and 
to  repair  the  house,  was  valid  as  against  the  judgment  creditors, 
though  executed  after  the  suit  was  filed."    In  Folk  et  al.  v.  Fonda 

et  al,  29  Atl.  677  (Chan.  1894) "It  may  be  regarded  as 

settled  that  a  creditor,  whether  wife  or  parent  or  child  or  other 
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near  relative,  as  well  as  strangers,  may  negotiate  with  his  debtor 
for,  and  accept  as  security  for  his  claim,  a  mortgage  of  lands  or 
of  goods  and  chattels,  or  may  accept  of  a  deed  of  conveyance,  of 
lands,  provided  that  the  consideration  be  adequate,  and  the  cred- 
itor in  no  respect,  either  expressly  or  by  implication,  either  ac- 
tively or  passively,  arising  from  notice  which  may  be  imputed  to 
him  from  a  knowledge  of  such  circumstances  as  will  put  a  prudent 
man  upon  his  guard,  aids  the  debtor  in  any  effort  or  intention  to 
defraud,  delay,  or  hinder  his  other  creditors. 

As  to  the  relation  of  the  parties,  see  Uplike  v.  Titus,  13' N.  J. 
Eq.  151,  154;  Cole  V.  Lee,  45  N.  J.  Eq.  779,  785,  18  Atl.  854,  and 
cases  cited ;  Muirhead  v.  Smith,  35  N.  J.  Eq.  306 ;  Roe  v.  Moore, 
Id.  526,  527.  That  such  security  may  be  by  deed  conveying  the 
fee,  see  Demarest  v.  Terhune,  18  N.  J.  532 ;  Roe  v.  Moore,  35 
N.  J.  Eq.  526;  Levi  v.  Welsh,  45  N.  J.  Eq.  867,  868,  19  Atl.  620; 
Muirhead  v.  Smith,  35  N.  J.  Eq.  303.  That  such  conveyances  or 
securities  are  unassailable  if  the  creditor  does  not  participate 
either  directly  or  indirectly,  either  actively  or  passively,  in  the 
purpose  or  intention  of  his  debtor  to  defraud  his  other  creditors, 
is  established  by  the  case  of  Bank  v.  Northrup,  22  N.  J.  Eq.  59, 
affirmed  23  N.  J.  Eq.  582,  which  was  referred  to  approvingly  in 
Muirhead  v.  Smith,  35  N.  J.  Eq.  308,  311,  312 ;  Tantum  v.  Green, 
21  N.  J.  Eq.  364.  But,  in  case  the  creditor  has  notice  of  the  in- 
tentiuii  of  the  grantor  or  mortgagor  to  defraud,  delay,  or  hinder 
his  other  creditors,  or  a  knowledge  of  such  circumstances  as 
would  put  a  prudent  man  upon  his  guard,  and  he  participates, 
either  directly  or  indirectly,  either  actively  or  passively,  he  cannot 
be  regarded  as  a  bona  fide  holder  for  value.  Green  v.  Tantum, 
19  N.  J.  Eq.  105,  affirmed  on  appeal,  21  N.  J.  Eq.  364;  Atwood  v. 
Impson,  20  N.  J.  Eq.  151 ;  Harrison  v.  Cooley,  34  N.  J.  Eq.  290; 
Insurance  Co.  v.  Tooker,  35  N.  J.  Eq.  412 ;  Bank  v.  O'Rourke, 
40  N.  J.  Eq.  99 ;  Schmidt  v.  Opie,  33  N.  J.  Eq.  138 ;  Moore  v.  Wil- 
liamson, 44  N.  J.  Eq.  505,  15  Atl.  587;  Holt  V.  Creamer,  34  N.  • 
J.  Eq.  181.  **Wife  knew  of  impending  judgments  and  partici- 
pated in  speedily  disposing  of  the  property.  In  Mellick  v.  Mel- 
lick,  48  E.  612  (Err.  &  App.  1891).  An  innocent  assignee  of.  a 
mortgage  from  a  fraudulent  assignor  can  hold  same  only  for  in- 
demnity as  against  a  woman,  who,  by  a  contract  of  marriage  in 
consideration  of  the  assignment  of  such  mortgage,  has  acquired 
an  equity  in  it  and  by  her  subsequent  marriage  has  given  a  valu- 
able consideration  for  it. 

144.     Prefer  Creditors.    "That  a  debtor  in  failing  circumstances 
may  prefer  one  creditor,  or  one  class  of  creditors  to  another,  is 

too  well  settled  to  be  for  a  moment  questioned  at  this  day 

Yet  courts  regard  with  great  jealousy  the  introduction  of  any 
element  into  the  transaction  which  indicates  the  absence  of  good 
faith."  Owen  v.  Aevis,  26  L.  43  (Sup.  Ct.  1856),  and  cases  cited. 
National  Bank  of  the  Metropolis  v.  Sprague  et  al.,  20  E.  28 
(Chan.  1869),  "And  although  such  preference  may  delay  and 
hinder  other  creditors,  if  not  done  for  that  purpose,  but  to  se- 
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cure  or  pay  bona  fide  d«bts,  it  is  lawful."  Above  are  two  leading 
cases;  In  Jones  v.  Naughright,  lo  E.  301  (Chan.  1855),  "A 
debtor  has  a  perfect  right  to  prefer  a  creditor,  and  he  may  make 
that  preference  by  a  mortgage,  as  well  as  by  any  other  mode  of 
security'* ;  In  Wheeler  v.  Kirtland,  24  E.  554  (Err.  &  App.  1873), 
for  a  minor  (son?).  Coley  v.  Coley,  14  E.  352  (Chan.  1862), 
by  son  to  widowed  mother;  Uhl  v.  Beatty,  3  Atl.  524  (Chan. 
1885),  and  cases  cited, 

145.  Rights  of  Bona  Fide  Pnrcliaser  for  Value  from  Frandn- 
lent  Orantee.  "The  rights  of  the  bona  fide  purchaser  [for  valu- 
able consideration]  from  the  fraudulent  grantee  are  not  impaired 
by  the  fact  that  judgments  were  recovered  by  the  creditors  against 
the  fraudulent  grantor  prior  to  the  conveyance  by  the  fraudulent 
grantee.  The  judgments  constitute  no  lien  upon  the  legal  title 
of  the  grantee.  The  title  acquired  by  the  purchaser,  according 
to  every  legal  test,  was  perfect.  A  concealed  defect  or  secret 
equity,  arising  from  the  conduct  of  tho?^  who  previously  owned 
the  property,  of  which  the  purchaser  had  no  notice,  cannot  be  set 
up  against  him."  Danbury  v.  Robinson,  14  E.  219  (Chan.  1862)  : 
In  Behn  v.  National  Bank  of  N.  J.,  69  L.  593  (Err.  &  App.  1900). 
Chattel  mortgage. 

146.  Mortgage  Valid  at  Its  Inception.  Fraudnlent  Intent 
Abandoned.  Mortgagor  Remaining  on  land.  "There  is  an  absence 
of  evidence  to  show  that  there  was  any  fraud  about  this  trans- 
action in  its  inception,  or  that  there  then  existed  any  purpose  to 
protect  the  mortgagor  against  any  indebtedness  he  intended  to 
incur  in  the  future.  The  mortgagee  took  possession  of  the  mort- 
gaged premises  under  her  mortgage,  but  she  was  liable  to  an  ac- 
counting at  the  suit  of  creditors  at  all  times.  The  fact  that  she 
continued  in  possession  and  permitted  the  mortgagor,  who  was 
her  brother-in-law,  to  remain  upon  the  premises  and  receive  a 
considerable  proportion  of  the  proceeds  of  the  farm,  will  not 
postpone  her  mortgage  to  debts  subsequently  incurred  by  the 
mortgagor.  The  extent  of  her  liability  to  creditors  will  be  to  ac- 
count for  the  proceeds  of  the  premises  as  a  credit  upon  her 
mortgage."  Decker  v.  Wilson,  45  E.  778  (Err.  &  App.  1889). 
Dresser  et  al.  v.  Zabriskie  et  al,  39  Atl.  1067  (Chan.  1898),  Hus- 
band managed  property,  wife  knowing  nothing  concerning  busi- 
ness of  selling  lots,  In  Thouron  v.  Pearson,  29  E.  489  (Chan. 
1878),  "It  appears  that  the  father  and  mother  were  very  old, 
and  that  the  son,  who  was  unmarried,  lived  with  them  there.  The 
father  was  in  possession."  Withholding  of  mortgage  from 
record,  explained.  In  Stewart  v.  Exchange  Bank  of  Manning- 
ton,  55  E.  797  (Err.  &  App.  1896).  Case  of  a  Deed,  fraudulent 
inception  was  abandoned. 

147.  Defraud  a  Particular  Creditor.  Syllabus.  "A  mortgage, 
for  value,  executed  by  both  the  fraudulent  grantor  and  fraud- 
ulent grantee,  is  good  as  against  the  creditor  without  judgment 
[before  an  actual  lien  obtained  by  the  judgment  creditor]  in- 
tended to  be  defrauded,  though  the  mortgagee  had  notice  that  the 
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conveyance  was  made  for  the  purpose  of  defrauding  that  par- 
ticular creditor,  provided  the  purpose  of  the  mortgage  is  not 
to  defraud  creditors."  By  the  Court.  "This  upon  the  ground 
that  debtors  have  the  right  to  prefer  creditors,  and  the  giving  of 
the  mortgage  by  the  fraudulent  grantee  at  the  request  of  the 
fraudulent  grantor  is  doing  nothing  more  than  what  the  law 
would  compel  the  parties  to  do."  Sipley  v.  Wass,  49  E.  463,  470 
(Chan.  1892),  and  cases  cited. 

148.  Fraudnlent  Grantee  Can  Give  Back  to  Fraudulent  Grantor 
a  Mortgage  to  Secure  Trust  Funds  in  Grantor's  Hands.  Syllabus. 
"When  a  debtor  made  a  conveyance,  fraudulent  as  to  creditors, 
to  his  son,  taking  from  him  at  the  same  time  a  mortgage  to  secure 
certain  trust  moneys  in  his  hands,  a  court  of  equity,  in  setting 
aside  such  conveyance  on  a  creditor's  bill,  will  validate  the  mort- 
gage in  behalf  of  the  cestuis  que  trust*'  By  the  Court.  "The  giv- 
ing of  this  mortgage  was  not  an  act  done  to  defraud  creditors ;  on 
the  contrary,  it  was  to  secure  the  payment  of  an  honest  and 
highly  conscionable  claim That  part  of  the  affair  that  com- 
prises the  making  of  this  encumbrance  had  no  tendency  to  cover 
the  property  to  the  injury  of  creditors;  all  that  it  did  was  to 
place  a  lien  upon  it  in  behalf  of  these  cestuis  que  trust.  In  a  court 
of  equity,  the  matter  can  be  dealt  with  partitively,  the  honest 
branch  of  it  can  be  sustained,  and  the  covinous  portion  can  be 
abolished These  cestuis  que  trust stand  in  the  atti- 
tude of creditors  whose  claims  have  been,  by  way  of  pref- 
erence, secured  by  their  debtor."  First  National  Bank  of  Clinton 
V.  Cummins,  39  E.  577-580  (Err.  &  App.  1885). 

149.  Intentionally  Outstripping  Another  Creditor.  After  a 
creditor  had  brought  a  suit,  another  creditor  purchased  debtor's 
property  for  the  real,  but  not  so  expressed,  consideration  of  his 
debt,  giving  a  written  agreement  that  he  would  hand  over  the 
surplus  to  her,  if  she  would  find  a  purchaser  within  a  certain 
time.  "Pfrommer  [purchaser,  substantially  a  mere  mortgagee  of 
the  property  for  payment  of  his  debt]  evidently  ♦designed  to  out- 
strip the  complainant  in  the  collection  of  his  debt,  and  to  that 

end  he  probably  made  some  oral  promise  [to  grantor] to 

pay  the  complainant's  debt \  .  He  ought  to  have  no  benefit  of 

the  property  beyond  the  payment  of  his  debt."    Gothainer  v. 
Grigg,  32  E.  569  (Chan.  1880). 

160.  Conveyance  Partially  Sustained.  Solicitor,  to  save  ex- 
pense, had  advised  mortgagee  to  take  a  conveyance  instead  of 
foreclosing  his  mortgage.  *'There  is  but  a  shade  of  difference, 
sometimes,  between  the  act  of  taking  a  conveyance  of  property 
as  security  for  the  payment  of  a  debt  which  approximates  the 
value  of  such  pledge,  and  taking  it  in  payment  of  such  debt, 
so  that,  subsequently,  that  shade  of  difference  may,  perhaps  inno- 
cently, be  lost  sight  of  by  the  parties  (as  here) Under- 
standing  at  least  tacit,  that  the  latter  would  sell  the  prop- 
erty, and  thus  indemnify  himself  for  the  moneys  due  him 

The  conveyance was,  to  a  partial  extent,  voluntary  and 


120  FRAUD. 

without  consideration.  So  far  as  the  debt  due  to  the  respondent 
reaches,  the  conveyance  was  founded  in  value ;  beyond^  that,  it 
had  nothing  to  support  it.  As  to  this  excess  of  the  value  of  the 
land  over  the  consideration  to  be  given  for  it,  the  respondent 
should  be  held  as  a  trustee  for  the  creditors  of  the  grantor/*  De- 
marest  v.  Terhune,  i8  E.  537,  539  (Err.  &  App.  1&7).  A  lead- 
ing Case.  In  Muirhead  v.  Smith,  35  E.  311  (Err.  &  App.  1882), 
and  cases  cited.  Consideration  was  antecedent  debt.  "To  set  aside 
and  completely  annul  a  deed  made  to  a  grantee,  who  is  a  creditor, 
or  who  has*  given  a  consideration  for  the  conveyance,  which  shall 
carry  with  it  a  forfeiture  of  all  the  grantee's  rights,  it  is  neces- 
sary that  it  should  appear  that  the  grantee  had  knowledge  of,  or 

participated  in  the  fraudulent  intent  of  the  grantor [where] 

The  evidence  is  not  sufficient  to  induce  the  court  to  avoid  the  deed 
absolutely,  on  the  ground  of  fraud,  but  is  sufficient  to  raise  up 
a  well-grounded  suspicion  as  to  the  adequacy  of  the  considera- 
tion and  the  fairness  of  the  transaction,  the  court  will  permit  the 
conveyance  to  stand  only  as  security  for  the  consideration  ac- 
tually paid.  Pidcock  v.  Swift,  51  E.  405  (Chan.  1893).  Horton 
V.  Bamford,  79  E.  374,  386  (Chan.  1911).  Conveyance  of  brother 
to  brother.  A  mine  of  cases.  White  v.  Megill  et  al.,  18  Atl.  355 
(Chan.  1889).  A  shift  to  place  property  beyond  the  reach  of 
creditors.  Lashley  v.  Souder  et  al.,  24  Atl.  919  (Chan.  1892), 
and  Coley  v.  Coley,  Conveyance  by  son  to  mother.  Withrow  v. 
Warner,  56  E.  802  (Err.  &  App.  1898),  and  cases  cited.  Consid- 
eration money  payment,  p.  803.  Conveyance  to  third  party,  See, 
S.  C.  35  Atl.  1058  (Chan.  1896),  Four  serious  questions,  Brock 
V.  Hudson  County  National  Bank,  48  E.  618  (Err.  &  App.  1891). 
Conveyance  by  husband  to  wife.  Clinton  Bank  v.  Cummins,  38 
E.  198  (Chan.  1884),  and  cases  cited.  Mortgage  to  secure  a 
cestui  que  trust.  Roe  v.  Moore,  35  E.  526  (Err.  &  App.  1882). 
By  absolute  deed  from  son  to  secure  his  mother.  "In  order  to  in- 
validate a  conveyance  on  the  ground  that  it  designed  the  hind- 
rance, fraud  or  defeat  of  creditors,  the  grantee  as  well  must  have 
participated  in  or  have  been  cognizant  of,  or  chargeable  with 
knowledge  of  the  unlawful  motive,  when  he  accepted  the  convey- 
ance." Gardiner's  Administrator  v.  Schooley,  25  E.  154  (Chan. 
1874).     By  father  to  daughter. 

151.  Recovery  for  Fraud  without  Return  of  Consideration. 
Founding  One's  Right  on  His  Own  Fraud.  Notice.  Syllabus,  "i. 
The  general  rule,  both  at  law  and  in  equity  is,  that  the  party  who 
would  recover  back,  on  the  ground  of  fraud,  whatever  he  has 
parted  with  under  the  contract,  must,  before  bringing  suit,  offer 
to  return  what  he  has  received  under  the  contract,  and  which  he 
is  able  to  return.  2.  But  this,  like  other  rules  of  justice,  must  be 
so  applied  as  shall  best  subserve,  in  each  particular  case,  the  un- 
doing of  wrong  and  the  vindication  of  the  right ;  hence,  where  a 
judgment  debtor,  under  the  guise  of  purchasing  for  a  third  per- 
son, with  the  money  of  such  third  person,  induces  his  judgment 
creditor  to  assign  his  judgment,  on  a  trifling  consideration  paid 
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by  himself,  has  nb  right  to  insist  that  his  judgment  creditor  shall 
before  bringing  suit  to  set  aside  the  assignment,  return  to  him 
the  consideration  paid  for  the  assignment.  3.  No  man  can  take 
advantage  of  his  own  fraud,  nor  make  his  fraud  the  foundation 
of  a  right  inf  his  own  favor.  4.  A  man  who  shuts  his  eyes  to 
avoid  seeing  what  he  believes  he  will  see  if  he  keeps  them  open, 
will  be  held  to  have  seen  what  he  would  have  seen  had  he  not 
shut  them."  By  the  Court.  "He  neither  returned  nor  offered  to 
return  the  consideration.  All  that  he  has  done  in  that  regard  is 
to  submit  himself,  by  his  bill,  to  the  direction  of  the  court.  He 
says  that  he  is  ready  either  to  return  the  money  or  credit  it  on  his 
judgment,  as  the  court  may  direct."  Probably,  accepted  absolute 
deed  as  a  security  for  advances.  Pidcock  v.  Swift,  51  E.  405 
(Chan.   1893),  Holt  v.  Creamer,  section   141,  supra. 

152.  Frand  on  Part  of  Mortgagor  and  Mortgagee  Voids  Mort- 
gage Even  as  Security  for  the  Beal  Bebt.  Real  Considertion  In- 
flated. Syllabus,  "i.  If  a  mortgage,  given  to  secure  a  debt  ac- 
tually due,  be  drawn  for  a  larger  sum,  with  the  intent,  on  the 
part  of  both  mortgagor  and  mortgagee,  to  delay,  hinder  or  de- 
fraud the  creditors  of  the  mortgagor  thereby,  it  will  be  adjudged 
void  at  the  instance  of  those  creditors,  and  will  not  be  allowed  to 
stand  against  them,  even  as  security  for  the  real  debt."  Heintze 
v.  Bentley,  34  E.  562  (Err.  &  App.  1881),  sale  set  aside.  In 
Levi  V.  Welsh,  45  E.  868  (Err.  &  App.  1889),  "In  every  such  case 
[over  double  real  consideration  stated  in  conveyance]  the  courts 
do  not  declare  the  transaction  absolutely  and  wholly  fraudulent, 
unless  it  appears,  by  other  proof  than  a  mere  false  consideration, 
that  both  parties  intended  to  perpetrate  a  fraud;  and  when  such 
intention  does  not  appear,  the  inclination  of  the  courts  is  to  allow 
the  conveyance  to  stand  as  a  security  for  the  amount  actually  ad- 
vanced." Mortgagee  merely  intended  to  secure  her  debt  and 
had  no  intention  of  participating  in  wrong-doing.     In  Holt  v. 

Creamer,  34  E.  189  (Chan.  1881),  and  cases  cited,  "Test 

Was  it  [instrument]  made  for  an  honest  purpose? The  de- 
fendant knew  that  his  brother,  for  some  purpose,  was  trying  to 
ma^^iify  his  liabilities,  and  that  he  wanted  him  to  take  a  mortg:ag:e  . 
for  a  sum  so  large  that  if  his  creditors  should  regard  it  as  an 
honest  security,  his  lands  would  be  effectually  put  beyond  their 
reach.  This  knowledge  made  inquiry  as  to  his  debtor's  object 
and  purposes  an  obvious  duty.     A  failure  to  perform  it  was  a 

fraud.     Fraud  may  be  passive- as  well  as  active Silence, 

under  the  circumstances,  stated,  can  only  be  explained  by  attribut- 
ing to  him  a  willingness  to  help  his  debtor  in  his  scheme 

"Mortgage an  illusory  security." 

163.  Illegal  Consideration.  Feldman  v.  Gamble,  26  E.  495 
(Chan.  1875),  see  section  55,  supra. 

154.  Services  by  members  of  family  to  each  other.  "So  far  as 
relates  to  the  claim  for  services  rendered,  the  mortgage  is  with- 
out consideration,  and  fraudulent  as  against  creditors.  .  The  law 
implies  no  promise  to  pay  for  services  rendered  by  members  of  a 
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family  to  each  other,  whether  by  children,  parents,  grand-parents, 
brother,  step-children,  or  other  relations.  No  action  can  be 
maintained  for  such  services,  in  the  absence  of  an  express  con- 
tract or  engagement  to  pay  them.  The  rule  rests  upon  the  sim- 
ple reason  that  such  services  are  not  performed  in  the  expecta- 
tion, or  upon  the  faith  of  receiving  pecuniary  compensation.*' 
Services  of  mother  to  son.  Mortgage  to  secure  pay  for  services, 
invalid;  for  loan  though  barred  by  statute  of  limitations,  valid. 
Updyke  v.  Titus,  13  E.  153  (Chan.  i860).  Disbrow  v.  Durrand, 
54  L.  346  (Err.  &  App.  1892).  Not  a  mortgage  case.  In  Berla 
v.  Meisel  et  al.,  52  Atl.  999  (Chan.  1902),  and  cases  cited.  Loan 
of  wages  of  emancipated  son  for  the  benefit  of  his  father,  may 
be  secured  by  mortgage.  In  Long  Branch  Banking  Co.  v.  Dennis, 
56  E.  549  (Chan.  1898).  Absolute  conveyance  by  father-in-law 
to  son's  wife,  to  secure  for  her  loan  etc.,  and  agreed  and  actually 
rendered  services  to  himself  with  inflated  consideration — may 
stand  as  a  mortgage  for  a  reasonable  sum.  See  Folk  v.  Fonda, 
section  143,  supra. 

155.  Conveyance  with  Contract  of  Repnrchase,  with  no  Fraud- 
ulent Intent— With  Right  of  Creditor  Therein.  Syllabus.  **  i .  A 
debtor  owning  property  worth  about  $8,500  at  a  cash  sale,  and* 
which  was  subject  to  two  mortgages,  one  for  $7,500  and  one  for 
$850,  conveyed  the  same  to  the  second  mortgagee  on  an  under- 
standing that  he  would  keep  up  the  payments  on  the  first  mort- 
gage, and  reconvey  within  five  years  on  repayment  of  his  invest- 
ment. Held,  that  there  was  no  fraudulent  intent,  but  the  deed 
was  for  the  legitimate  object  of  securing  the  second  mortgag-es. 
2.  Creditors  had  a  right,  during  the  five  years,  to  secure,  by 
proper  proceedings  and  by  indemnifying  C,  the  appropriation  of 
the  benefit  of  contract  of  repurchase  to  the  satisfaction  of  their 

debts.    3 The  limitation  of  the  right  to  reconveyance   in 

five  years  was  not  such  a  surrender  of  the  equity  as  to  give  cred- 
itors [who  knew  of  conveyance  soon  after  it  was  made]  a  right 
to  complain."  Berla  v.  Meisel  et  al.,  52  Atl.  999  (Chan.  1902). 
Wife  and  minor,  emancipated  son,  secured. 

156.  Withholding  Mortgage  from  Becord.  "The  defendant's 
case  must  stand  or  fall  upon  the  bare  fact  that  complainant's 
cashier  having  a  mortgage  given  to  himself  to  secure  himself  for 
endorsing  the  maker's  [President  of  Bank]  note  to  be  discounted 
by  the  complainant,  and  so,  in  effect,  given  to  secure  the  com- 
plainant directly,  refrained  at  the  request  of  the  maker  to  place 
it  on  record  until  after  the  maker  had  become  indebted  to  another 
person,  such  other  indebtedness  not  being  in  the  mind  of  either 
party  at  the  making  of  the  mortgage,  and  the  cashier  having  no 

knowledge  or  suspicion  of  the  maker's  insolvency It  is  well 

settled  that  a  conveyance  or  mortgage  made  or  given  for  full  and 
valuable  consideration  can  only  be  impeached  by  another  creditor 
on  the  ground  of  actual  fraud,  in  which  the  grantee  or  mortgagee 
has  himself  participated."  Mortgage  sustained.  Flemington  Na- 
tional Bank  v.  Jones,  50  E.  249  (Chan.  1892),  affirmed  p.  486 
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(Chan.  1892).  In  Thouron  v.  Pearson,  29  E.  489  (Chan.  1878). 
Withholding  from  record  a  mortgage  by  son  to  mother  explained 
viz.,  to  enable  him  to  raise  small  sums  of  money,  and  put  on 
record  at  request  of  mother.  Asbury  Park  Building  &  Loan 
Ass'n  V.  Shepherd  et  al.,  50  Atl.  67  (Chan.  1901),  and  cases  cited. 

157.  Species,  and  prima  facie  case  of  fraud,  given.  Hinchman 
V.  Admrs.  of  Emans  et  al.,  i  E.  no  (Chan.  1830)  ;  Burne  v. 
Partridge,  61  E.  435  (Chan.  1901). 

158.  Effect  of  .Transactions  Subsequent  to  Giving  of  Mortgage. 
"A  subsequent attempt  to  convey  or  encumber  property 

so  as  to  delay  creditors,  cannot  affect  a  mortgage  fairly  given  to 
secure  a  bona  fide  creditor."  Stillman's  Executors  v.  Stillman,  21 
E.  128  (Chan.  1870).  In  Van  Keuren  v.  McLaughlin,  19  E. 
193  (Chan.  1868,  and  cases  cited,  "Where  the  grantee  of  the  land 
has  a  bona  fide  claim  for  a  large  amount  which  the  conveyance 
was  honestly  made  to  secure,  and  the  whole  fraud  is  in  the  sub- 
sequent transaction,  [absolute  deeds,  really  a  mortgage,  and  sub- 
sequently a  parol  agreement  that  they  should  be  absolute],  the 
grantee  will  be  allowed  to  retain  his  priority,  to  the  amount  of 
his  debt.*'  Reversed  in  21  E.  379  (Err.  &  App.  1868).  Because 
assignee  was  not  made  a  party  to  the  bill. 

159.  Fraud  Boer  as  Actor,  Stands  Helpless  in  Court.  *'He  zvho 
intended  at  the  time  to  turn  the  transaction  [release  to  make  one 
competent  as  a  witness,  into  a  general  release]  from  an  innocent 
to  a  fraudulent  purpose,  is  a  fraud  doer.  There  was  fraud  in  ob- 
taining such  2l  release  for  such  a  purpose.''  Martin  v.  Righter, 
10  E.  525  (Err.  &  App.  1856).  Such  a  release  will  be  no  bar  to 
recovery  on  bond  and  mortgage.  In  Holt  v.  Creamer,  34  E.  182, 
187  (Chan.  1881).  "No  man  can  be  permitted  to  found  a  claim 
or  defence  on  an  allegation  that  he  has  attempted  to  cheat  his 

creditors .  .Nor  can  it  be  doubted  that  if  a  mortgage  be  given 

with  the  fraudulent  intent  to  cover  and  conceal  from  the  mort- 
gagor's creditors  a  part  of  his  property,  although,  as  to  another 
part  of  his  property,  it  is  meant  to  be  an  actual  security  fof  an 
honest  debt,  that,  as  to  creditors,  it  will  be  declared  altogether 

void A  deed  which  is  fraudulent  in  part,  as  to  creditors, 

will  be  declared  void  in  toto/'  Fraudulently  inflated  considera- 
tion. Firing  v.  Taylor,  84  E.  173  (Err.  &  App.  1914).  Syllabus 
by  the  Court.  93  Atl.  569.  "Where  an  agent,  acting  for  a  pro- 
posed purchaser  of  land,  knowingly  misrepresents  the  price  fixed 
by  the  owner,  and  thereby  induces  the  purchaser  to  agree  to  pay 
a  greater  sum  than  the  own^r  asks  or  receives,  th€  difference  be- 
ing represented  by  a  mortgage  given  to  the  agent,  who  agrees  to 
advance  the  sum  secured  by  it  to  the  owner  for  the  purchaser's 
account,  which  the  mortgagor  supposed  was  done,  when,  in  fact, 
it  was  not,  nor  intended  by  the  agent  to  be  advanced,  but  the 
mortgage  retained  by  him  for  his  own  use  at  the  expense  and 
without  the  knowledge  of  the  mortgagor,  a  court  of  equity  will 
not  aid  the  holder  in  reaping  the  fruits  of  such  a  transaction  by  a 
foreclosure  of  the  mortgage.    2.  The  purchaser  having  paid  the 
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full  purchase  price  demanded  by  the  owner,  and  given  the  mort- 
gage to  the  agent  upon  the  representation  that  it  was  required 
to  make  up  the  price  asked  by  the  owner,  which  was  false,  and  the 
holder  not  having  parted  with  anything  for  the  benefit  of  the 
mortgagor,  the  mortgage  has  no  consideration  to  support  it, 
and  cannot  be  enforced  in  equity/' 

160.    Defeasance  WitUield  from  Eecords  to  Delay  Creditors. 

Syllabus.  **If  a  mortgage  was  given  in  the  form  of  an  absolute 
deed,  and  the  defeasance  withheld  from  the  records  for  the  pur- 
pose of  misleading  and  delaying  the  mortgagor's  creditors,  the 
right  of  redemption  will  not  thereby  be  lost.  In  such  case,  the 
aid  of  the  court  is  not  asked  to  enforce  a  fraudulent  instrument.  ' 

The  fraud,  if  any,  is  in  the  deed  not  in  the  defeasance  which  the 
complainant  claims  to  enforce  according  to  its  legal  effect.  The 
defeasance  is  honest  as  between  the  parties,  and  was  not  to  injure 
creditors."    Clark  v.  Condit,  i8  E.  358  (Chan.  1867). 

Wl.  Hining  shiares — caveat  emptor.  "That  the  stock  was  of 
little  or  no  value,  cannot  affect  the  validity  of  the  mortgage,  or 
create  an  equity  to  have  a  deduction  from  the  amount  for  which 
it  was  given.  The  rule  of  caveat  emptor  applies  as  well  to  the 
sale  of  stocks  as  of  chattels.  The  vendor  can  only  be  made  liable 
for  misrepresentation  or  fraud.  Vendor  simply  stated  what  he 
paid  for  it.    Renton  v.  Maryott,  21  E.  126  (Chan.  1870). 

162.  Law  Oives  Ko  Bedress  for  a  Deception  Which  Works  Ho 
Damc^e  or  Injury.  Exception  in  case  of  figent  oj*  cestui  que  trust, 
"No  deception  or  artifice  will  be  considered  an  actionable  fraud, 
so  as  to  be  the  proper  subject  of  judicial  redress,  which  has  not 
been  a  cause  of  injury  or  prejudice  to  the  party  seeking  redress 

The  complainant  understood  that  she  was  pledging  the 

land  as  security  for  the  debt She  says  she  was  not  informed 

that  the  instrument  was  a  mortgage,  and  that,  had  she  been  so 
informed,  she  would  not  have  executed  it ;  but  she  had  informa- 
tion .that  was  much  more  important  to  her.  She  was  plainly  told 
what  was  the  legal  effect  of  the  instrument.  That  was  the  im- 
portant thing  for  her  to  know.  The  mention  of  the  name  of  the 
instrument  [concealed  from  h^r]  would  have  told  her  nothing 
more.  She  knew  enough  to  comprehend  and  understand  the 
legal  consequences  of  her  act;  that  is  all  she  need  know.  But 
the  decisive  fact  against  the  complainant's  right  to  relief  is  that 
she  has  suffered  no  wrong.  She  has  done  nothing  more  than 
good  faith  and  a  proper  observance  of  her  promises  made  it  her 
duty  to  do.''  Marsh  v.  Cook,  32  E.  266  (Chan.  1880).  Consult 
Heninger  v.  Heald,  52  E.  435  (Chan.  1894),  affirmed  52  E.  694 
(Err.  &  App.  1895),  and  abundant  citations,  "Business  relations 

between  principal  and  agent,  or  what  is  the  same,  cestui 

que  trust  and  trustee The  question  has  not  been  whether 

the  breach  of  confidence  resulted  in  profit  to  the  agent  or  trustee, 
or  damage  to  the  principal  or  cestui  que  trust,  but  whether  there 
has  been  such  breach."    Abuse  of  business  relations. 
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163.  An  Insolvent  Cannot,  as  Against  His  Creditor,  Divest 
Himself  by  Volontaxy  Release  of  the  Covenant  of  Indemnity 
against  His  Liability  for  the  Hortgage  Debt.  "It  appears  that 
John  Anderson,  the  [grantor]  mortgagor,  at  the  time  of  making 
his  release  to  Benjamin  Anderson,  Jr.,  his  grantee,  [who  assumed 
the  mortgage],  was,  and  still  is,  a  man  of  no  property,  and  ir- 
responsible for  his  debts.  For  this  reason  the  decree  very 
properly  denied  effect  to  his  release."  Youngs  v.  Trustees  of 
Public  Schools.  31  E.  302  (Err.  &  App.  1879). 

164.  Praudulent  Orantee,  under  an  Apparently  Lawful.  Con- 
veyanee  from  Executors,  Can  Oive  Valid  Mortgages  to  a  Ifort- 
gagee  for  Value  and  Without  Notice.  Syllabus.  *'Where  a  deed  . 
by  executors  recited  a  valid  power  of  sale  conferred  by  will,  and 
purported  to  be  made  by  virtue  of  the  power,  and  in  consideration 
of  a  substantial  sum  paid  by  the  grantee,  and  the  grantee,  in  fact 
paying  no  consideration,  executed  mortgages  to  third  persons 
who  had  no  actual  notice  of  the  fraud,  and  who  relied  on  the  deed 
and  loaned  money  to  the  grantee  on  the  security  of  the  mortgages, 
the  third  persons  acquired  title  as  mortgagees  with  the  right  to 
enforce  the  mortgages  against  the  property  described  therein.'* 
Cook  et  al.  v.  Jack  et  al.,  81  Atl.  mo  (Err.  &  App.  191 1 ) . 

165.  Officer  Taking  an  Acknowledgment  Hust  Make  the  In- 
strument Plain  to  the  Mortgagor.  /'Brown  misled  the  [inex- 
perienced and  ignorant]  women,  and  induced  them  to  sign  papers, 
w,hich  they  did  not  understand  and  would  not  have  executed  had 
they  been  properly  advised.  Brown  by  p\itting  himself  in  the 
position  of  an  officer  taking  the  acknowledgment  was  bound  to 
make  an  explanation  of  them  suited  to  their  limited  intelligence." 
Mortgage  void  in  Brown's  hands.  Guatelli  v.  Brown,  84  E.  37 
(Chan.  1914). 
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FUTURE  ADVANCEMENTS. 

i66.     Mortgages  to  Secure  Future  Advancements  Are  Valid.    Test. 

167.  Advances,  When  Optional,  May  be  Made  Until  Actual  Notice  of 

Subsequent  Incumbrance  is  Received.     Kind  of  Notice.     Limita- 
tion of  Legal  Assertion  of  Claim  by  Subsequent  Incumbrancer. 

168.  Mortgages   for   Future  Advancements  Operate   from  Time  of   Re- 

cording. 

169.  Mortgage    to    Secure   "Whatever    Amount    of    Indebtedness,"    Etc- 

Construed. 

170.  On  Open  Mortgage,  Mortgagee  Must  Establish  Amount  Due. 

171.  Building  and  Loan  Association  Need  not  See  to  the  Application  of 

Its  Advancements. 

166.  Mortgages  to  Secure  Future  Advancements  are  Valid. 
Test.     "That  such  mortgage  given  to  secure  future  advances  is 

valid,  as  between  the  mortgagor  and  the  mortgagee Has 

been  so  repeatedly  settled  by  judicial  authority,  that  it  can  no 
longer  be  regarded  as  an  open  question [Does  not  contra- 
vene our  registry  law].  All  that  the  registry  act  contemplates  is, 
that  notice  shall  be  given  of  the  extent  of  the  security,  and  that 
the  encumbrance  shall  not  exceed  the  amount  specified  in  the 
record."  S.  C.  in  Chancery,  p.  19,  "If  the  transaction  is  a  fair 
one,  there  can  be  no  objection  to  state  it  as  it  really  exists.  By 
stating  it  otherwise,  it  renders  the  security  a  suspicious  one.  It 
would  require  very  little,  in  addition  to  this  circumstance,  to  in- 
duce the  Court  to  postpone  such  a  mortgage  to  a  creditor  or  bona 
fide  purchaser."  Fair  in  this  case.  Bell  v.  Fleming's  Executors,, 
1*2  E.  492  (Err.  &  App.  1859).  In  Holt  v.  Creamer,  34  E.  189 
(Chan.  1881),  and  cases  cited,  "The  test  by  which  instruments  of 
this  kind  must  always  be  tried  is.  Was  it  made  for  an  honest 
purpose?"  Inflated  consideration  and  no  future  advances  in- 
tended. 

167.  Advances,  when  Optional,  May  be  Made  Until  Actnal  No- 
tice of  Existence  of  Snbseqnent  Incnmbrance  is  Beceived.  Kind  of 
Notice.  Limitation  of  Legal  Assertion  of  Claim  by  Snbseqnent  In- 
cumbrancer. *'It  is  perfectly  well  settled  in  New  Jersey  that  a 
mortgage  for  future  advances  is  good  for  all  the  money  advanced 
under  it  up  to  such  time  as  some  third  party  shall  have  acquired 
an  interest  by  mortgage,  conveyance  or  judgment  in  the  mort- 
gaged premises,  and  notice  thereof  be  given  to  the  holder  of  the 
mortgage  to  secure  advances."  Lanahan  v.  Lawton,  50  E.  282 
(Chan.  1892).    Affirmed  p.  796  (Err.  &  App.  1893),  In  Heintze 
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V.  Bentley,  34  E.  566  (Err.  &  App.  1881).    "He  had  not  bound 

himself  to  make  further  advances The  rule  in  such  cases  is, 

that  if  a  first  mortgagee  have  knowledge  of  the  existence  of  a 
second  encumbrance  upon  the  estate,  he  cannot  make  further 
loans  upon  his  mortgage  to  the  disadvantage  of  the  second  encum- 
brance, when  it  is  entirely  optional  with  him  whether  to  make 
further  advances  or  not."  In  Ward  v.  Cook  et  ah,  17  E.  99 
(Chan.  1864),  "And  the  notice  [of  the  subsequent  incumbrance] 

must  be  an  actual,  not  a  constructive  notice Actual  notice 

was  not  given  before  the  advances  were  all  made."  In  Griffin  & 
New  Jersey  Oil  Co.,  11  E.  54  (Chan.  1855),  had  notice  of  the 
judgment. 

In  Williams  v.  Gilbert,  37  E.  86  (Chan.  1883),  "The  lien  of  the 
second  mortgage  was  destroyed  by  the  sale  under  the  junior 
judgments ;  for  one  of  them  was  prior  to  that  mortgage.  But  it 
was  not  prior  to  the  first  mortgage  [mad-e  without  actual  notice 
of  the  recovery  of  that  judgment]",  In  Schmidt  v.  Hedden  et  al., 
38  Atl.  845,  846  (Chan.  1897),  "Notice  of  the  fact  of  the  exist- 
ence of  the  subsequent  incumbrance,  called  to  the  attention  of 
the  prior  mortgagee  by  the  subsequent  incumbrancer,  in  such  a 
manner  that  the  prior  mortgagee,  as  a  prudent  and  reasonable 
man  of  business,  was  bound  to  remember  that  such  subsequent 
incumbrance  on  the  premises  had  been  given,  and  to  regulate  his 

conduct  accordingly  [is  sufficient] that  the  parties  giving 

and  receiving  the  notice  may  thereafter  have  the  rights  and  duties 

which  arise  from  notice and  such  notice  [verbal  one]  I  find 

to  have  been  given  in  this  case After  giving  notice  of  the 

existence  of  his  judgment,  there  was no  duty  imposed  on 

the  judgment  creditor,  and  in  favor  of  the  prior  mortgagee,  of 

asserting  his  claim  by  legal  proceedings at  any  subsequent 

period  short  of  the  time  fixed  by  the  statute  of  limitations." 

168.  Hortgages  for  Fntnre  Advances  Operate  from  Time  of 
Kecording.  "In  this  state,  mortgages  for  future  advances  operate 
from  the  time  of  recording,  although  the  advances  may  not  be 
made  until  a  subsequent  date,  and  they  have  priority  for  all  ad- 
vances made  before  actual  notice  of  subsequent  encumbrances 

This  [execution,  recording  and  delivery  of  the  mortgage] 

gives  it  priority  over  the  mechanics'  liens  for  the  full  issue  of  the 
bonds,  because  neither  the  complainants  or  the  bond  holders  had 
actual  notice  of  the  subsequent  encumbrances.  The  commence- 
ment of  the  building  was  constructive  .notice  only,  and  not  actual 
notice  of  the  lien  claims."  Special  rules  also  apply  to  bonds  of 
corporations  intended  to  be  used  as  current  negotiable  securities. 
Central  Trust  Co.  v.  Continental  Iron  Works,  51  E.  607  (Err. 
&  App.  1893),  ^^^  cases  cited.  Jacobus  v.  Mutual  Benefit  Life 
Insurance  Co.,  27  E.  610  (Err.  &  App.  1876)  Depue.  J.,  Discusses 
doctrine  of  relation  at  length,  which  is  never  applied  where  it 
would  work  wrong  to  third  parties. 

169.  Hortgage  to  Secure  ^'Whatever  Amount  of  Indebtedness 
etc.  Construed.  Syllabus.    "A  mortgage  given  to  a  bank  to  secure 
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payment  of  $io,cxx>  in  six  months,  contained  a  proviso  as  fol- 
lows :  *This  mortgage  being  given  to  secure  whatever  amount  of 
indebtedness  may  at  any  time  hereafter  exist  from  the  said  John 
Byard  to  the  First  National  Bank  of  Paterson/  etc.  Held,  that 
the  mortgage  was  not  restricted  by  the  proviso  to  the  indebted- 
ness of  the  mortgagor  to  the  bank,  arising  from  direct  dealings 
between  them,  but  was  security  also  for  thef  amount  of  notes 
made  by  the  mortgagor  to  the  order  of  a  third  person,  and  by 
him  endorsed  to  the  bank  and  discounted  for  him."  First  Na- 
tional Bank  of  Paterson  v.  Byard,  26  E.  255  (Chan.  1875). 

170.  On  Open  Mortgage,  Horl^agee  Must  Establish  Amount 
Due.  "His  mortgage  is  an  open  one,  and  he  is  entitkd  to  recover 
nothing  under  it  except  what  is  affirmatively  made  to  appear  with 
reasonable  certainty  of  proof.  His  inability  to  establish  the 
amount  with  accuracy,  is  attributable  to  his  own  carelessness  or 
neglect."   Kline  v.  McGuckin,  25  E.  434  (Chan.  1874). 

171.  Building  and  Loan  Association  Keed  Kot  See  to  the  Ap- 
plication of  Its  Advancements.  Syllabus  by  the  Court,  93  Atl. 
591.  "A  mortgage  was  given  to  a  building  and  loan  association 
for  money  to  be  advanced  as  the  building  progressed.  Th^re  was 
no  agreement  as  to  the  time  when  advances  should  be  made. 
After  certain  amounts  had  been  advanced,  the  mortgagor  gave 
an  assignment  of  a  portion  of  the  remaining  sum  secured  by  the 
mortgage.  The  mortgagor  failed  to  complete  the  building,  and 
after  the  assignment  conveyed  the  property  to  creditors  in  trust. 
They  completed  the  building,  and  upon  a  bill  to  foreclose  filed  a 
cross-bill  seeking  to  have  a  decree  that  money  which  had  been 
paid  by  the  association  to  the  assignee  be  paid  to  them  to  re- 
imburse them  for  the  cost  of  completing  the  building.  Held, 
that  the  equity  of  the  assignee,  which  was  prior  in  time,  could 
not  be  superseded  by  the  equity  asserted  by  the  grantees  to  have 
the  money  applied  to  the  completion  of  the  building."  By  the 
Court.  **It  [priority]  could  only  be  supplanted  upon  proof  of  a 
special  equity  on  the  part  of  the  purchaser  of  the  land,  which 
would  make  it  necessary  for  the  building  and  loan  association 
in  every  case  to  see  to  the  application  of  its  advancements."  No 
such  equity  here.  Germania  B.  &  L.  Asso.  v.  Frankel  Realty 
Co.,  84  E.  164  (Err.  &  App.  1914). 
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172.  Effect  of  Extension  of  Principal's  Time  of  Payment,  on 
Guarantors.  "Frank  [Principal]  agrees  to  sell  those  articles,  and 
to  pay  over  the  proceeds  to  the  complainant  immediately  on  re- 
ceipt  thereof. Defence of   the   mortgagors,   that   the 

complainant  extended  the  time  for  payment  by  taking  Frank's 
notes  and  post-dated  check  (at  ten  days)  for  moneys  due  him 
from  the  latter  under  the  agreement,  is  established  as  to  part  of 

the  complainant's  claifn The  mortgagors  were  guarantors 

of  the  debts  which  might  from  time  to  time  accrue  under  the 
agreement,  and  if  the  complainant  extended  the  time  of  payment 
of  any  part  of  the  indebtedness  without  their  assent,  and  without 
saving  his  rights  as  to  them,  they  were  thereby  discharged  from 

liability  as  to  such  part The  mortgagors  both  swear  that 

they  not  only  knew  nothing  of  the  giving  of  the  notes,  but  sup- 
posed that  Frank was  required  to  pay  according  to  the 

agreement.    The  bond,  in  its  condition,  states  that  the  agreement 

provides  that  Frank  shall  remit  to  the  complainant *forth- 

w^ith,  immediately  on  receipt  of  the  same* For  the  amount 

of  the  indebtedness  for  which  the  notes  and  check  were  taken 
the  guarantors  are  not  liable,  but  for  the  rest  of  the  claim  the 
mortgage  is  security.  Haskell  v.  Burdette,  35  E.  32  (Chan. 
1882). 

173.  Explanation  of  Alteration.  "The  assignment  of  the  mort- 
gage, which  contained  the  guarantee  on  which  this  action  rests 

had  manifestly  been  altered  in  a  material  part.    There  was 

no  extraneous  evidence  explanatory  of  this  alteration,  which  was 

not  noted It  has  been  repeatedly  adjudged  that  the  party 

offering  an  altered  paper  need  not,  under  ordinary  circumstances, 
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explain  such  alteration  by  evidence  aliunde This  language, 

whose  want  of  clearness  is  the  cause  of  embarrassment,  is  that  of 

the  defendant  himself 'The  contract  of  guarantee  or  surety 

will  be  subject to  the  rule  that  where  there  is  ambiguity  or 

obscurity  which  the  other  parts  of  th-e  instrument  do  not  explain, 
it  is  to  be  construed  potius  contra  proferentem;  that  is,  against 
the  party  giving  the  contract.'  "  Hoey  v.  Jarman,  39  L.  524  (Sup. 
Ct.  1877),  affirmed  40  L.  379  (Err.  &  App.  1878). 

174.  Covenant  of  Assumption  of  a  Mortgage,  at  Eeqnest  of 
Another,  is  a  Sufficient  Consideration  for  that  Other's  Onaranty 
of  Payment  of  Bond.  Syllabus.  "Encumbered  property  was  pur- 
chased by  S.  for  B.  S.  instructed  B.  to  have  the  deed  made  to 
himself  direct,  'making  you  subject  to  the  present  bond  and 
mortgage  now  against  the  same/  In  her  letter  she  stated  that 
she  would  guarantee  B.  that  she  (S.)  would  pay.  off  the  mort- 
gage. B.  took  the  deed  and  therein  covenanted  to  pay  the  mort- 
gage. Held,  that  this  covenant  to  pay  was  a  sufficient  considera- 
tion for  the  guarantee  of  S.  to  discharge  the  mortgage  indebted- 
ness."  Serrell  v.  Betts,  58  E.  199  (Chan.  1899). 

175..  Creation  of  Lien  by  Onaranty  of  Bond.  ^'Complainant 
claims  that  the  guaranty  of  payment  of  the  bond  made  by  Car- 
penter, [grantor  and  assignor  of  two  purchase-money  mortgages], 
when  he  held  the  other  mortgage,  created  a  preference  over  that 
mortgage ;  that  it  amounted  to  a  mortgage  of  all  his  then  interest 

in  the  lands The  guaranty  of  a  bond  cannot  create  a  lien 

by  way  of  mortgage  on  real  estate  of  the  guarantor,  nor  will 
the  fact  that  such  bond  is  secured  by  a  second  mortgage  on  lands 
upon  which  the  guarantor  holds  a  prior  lien  by  mortgage  or 
judgment,  create  a  lien  on  such  lands,  or, the  interest  which  the 
guarantor  has  in  them."  Gausen  v.  Tomlison  and  Van  Winkle,  23 
E.  406  (Chan.  1873). 

176.  Payment  of  Kote,  Accepted  as  Absolute  Payment,  Onar- 
anteed  by  Mortgage-Endorser,  Does  Kot  Bestore  the  Obligation 
npon  the  Bond  and  Mortgage.  Syllabus.  -'2.  Where  the  note  of  a 
third  party  is  endorsed  by  a  mortgagor  to  the  mortgagee,  and  is 
accepted  by  him  as  a  conditional  payment  upon  the  bond,  the 
mortgagor  is  entitled,  as  endorser,  to  a  notice  of  protest  or  dis- 
honor. If  the  holder  of  the  note  fail  to  give  such  notice,  the 
mortgagor  is  discharged  not  only  from  liability  as  endorser,  but 
also  from  liability  pro  tanto  upon  the  bond.  3.  If  such  note  be 
accepted  as  absolute  payment  on  the  bond,  and  the  payment  of 
the  note  be  guaranteed  by  the  mortgagor,  the  guaranty  will  not 
restore  the  obligation.  The  mortgagor  would  be  liable  on  his 
contract  of  guaranty,  but  his  indebtedness  upon  the  bond  and 
mortgage  would  not  be  revived."  Shipman  v.  Cook  et  al.,  16  E. 
251  (Chan.  1863). 

177.  Mortgagor  Kot  Entitled  to  Agreement  for  Extension  of 
Time  Made  Between  Mortgagee  and  His  Assignee.  Syllabus.  A 
mortgagor  [who  had  certified  to  assignee  that  he  had  no  charge, 
etc.,  against  a  mortgage]  of  a  mortgage  made  payable  in  one  year, 
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is  not  entitled  to  any  benefit  from  a  subsequent  agreement  made 
between  the  mortgagee  and  his  assignee,  extending  the  time  of 
payment  on  condition  of  the  mortgagee's  guaranty  and  the 
prompt  payment  of  the  interest.  2.  Where  a  mortgagee  guar- 
antees an  overdue  mortgage,  his  assignee  must  foreclose  after 
notice  to  proceed  at  the  mortgagee's  expense."  Lee  v.  West 
Jersey  Land  and  Cranberry  Co.,  29  E.  377  (Chan.  1878). 

178.  Liability  of  Searcher  of  Title  for  Negligence.  A.  agreed 
with  B.  to  make  him  a  loan  secured  by  mortgage  on  certain  lands, 
on  condition  that  a  certain  title  company  certified  that  such  mort- 
gage would  be  a  first  lien  on  said  lands.  B.  applied  to  said  Title 
Co.,  to  search  and  certify  such  title  and  made  known  to  it  his 
agreement  with  A.  Title  Co.,  agreed  to  deliver  such  certificate 
to  be  by  B.  delivered  to  A.  and  used  for  the  purpose  of  obtaining 
said  loans,  which  was  done :  and  thereupon  A.  made  the  loan  on 
the  faith  of  such  certificate.  By  the  Court.  *'Upon  its  [declara- 
tion's] averments  there  is  disclosed  either  a  contract  between 
plaintiff  [A.]  and  defendant,  made  through  the  agency  of  Moore 
[B.],  by  which  defendant  was  employed  to  examine  and  certify 
the  title,  or  a  contract  of  like  employment  between  Moore  and 
defendant,  made  for  the  benefit  of  plaintiff  upon  which  a  right  of 
action  by  plaintiff  would  arise The  averment  that  defend- 
ant carelessly  omitted  to  certify  a  previous  encumbrance  appear- 
ing in  the  public  records,  establishes  a  complete  right  of  action 
on  the  contract."  Economy  B.  &  L.  Ass'n  v.  West  Jersey  Title 
Co.,  64  L.  29  (Sup.  Ct.  1899). 


CHAPTER  XXXIII. 


INFANCY  AND  INSANITY. 


179.  Infant's  Mortgage  Invalid.    Effect  of  His  False  Statement  of  Age. 

180.  Deceased  Infant's  Interest  in  Proceeds  of  Sale  of  Lands  Goes  to 

His  Heirs. 

181.  Contract  of  Lunatic  Sustained. 


179.  Infant's  Hortg^age  Invalid — Effect  of  His  False  State- 
ment of  Age.  "The  mortgage  to  Ross  created  no  valid  charge 
on  the  estate  against  Mrs.  Adams,  she  being  a  minor  when  it  was 
executed  [joining  with  her  husband]."  Adams  v.  Ross,  30  L. 
513  (Err.  &  App.  i860).  In  Charles  v.  Hastedt,  51  E.  171,  177 
(Chan.  1893),  and  cases  cited.  Syllabus.  "Two  of  the  children 
were  infants  at  the  execution  of  the  mortgage,  and  were  known 
to  be  such  by  the  agent  of  the  mortgagee  who  negotiated  the  loan. 
The  younger  of  the  two  infants,  when  asked  by  the  officer  who 
took  the  acknowledgment  in  the  presence  of  the  agent  if  she 
was  of  age,  answered  that  she  was.  Held,  the  mortgage  could  be 
sustained  against  the  two  infants  to  the  extent  only  of  the  [tax] 
assessment  which  was  paid  with  its  proceeds.  By  the  Court.  "  *A 
false  representation  made  to  a  person  who  knows  it  to  be  false 
is  not,' in  legal  estimation,  a  fraud.'  " 

180.  Deceased  Infant's  Interest  in  Proceeds  of  Sale  of  Land 
Goes  to  His  Heirs.  On  the  sale  of  infant's  land  under  decree  in 
a  suit  in  partition,  the  proceeds  were  invested  in  a  morgtage  to 
the  infant,  who  afterwards  died;  the  mortgage  remained  real 
estate  and  went  to  the  heirs.  Hatcher  v.  Moore,  9  N.  J.  L.  J.  275. 
<Chan.  1886.) 

181.  Contract  of  Lunatic  Sustained.  Bill  is  in  the  nature  of  a 
bill  of  quia  timet.  Complainant  proffers  pay  of  his  purchase 
money  mortgage  if  his  title  shall  be  declared  valid.  "The  date 
ot  the  conveyance  is  overreached  by  the  inquisition  of  lunacy 

The  proof  is  clear  that  the  executory  contract  to  purchase 

was  made  by  the  complainant  in  good  faith  and  for  a  full 

and  fair  price  when  the  lunacy  of  the  defendant  was  neither 

known  nor  suspected ;    that  the  contract  was  executed in 

like  good  faith  on  the  part  of  the  complainant,  without  the  knowl- 
edge or  belief  of  the  existence  of  incapacity  on  the  part  of  the 

defendant.    Under  these  circumstances the  contract  would 

be  upheld  and  enforced,  even  though  the  incapacity  of  the 
grantor  at  the  date  of  the  conveyance  should  be  established." 
Yauger  v.  Skinner,  14  E.  393.  397  (Chan.  1862),  and  see  cases 
where  cited. 
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INSOLVENCY  OF  CORPORATION. 


182.  Transference  of  Property  by  Insolvent  Corporation. 

183.  Sale  by  Receiver  Clear  of  Incumbrance. 

182.  Transfer  of  Property  by  Insolvent  Corporation.  Com.  St. 
p.  1638,  section  64,  forbids  the  transference  of  property  by  an 
insolvent  Corporation  or  one  contemplating  insolvency.  "To  con- 
template insolvency  within  the  meaning  of  the  act,  is  to  have 
in  mind  something  more  than  the  mere  posibility  of  insolvency. 
The  failure  of  his  debtors  to  make  prompt  payment,  the  occur- 
rence of  some  unexpected  event,  the  stringency  of  the  money 
market,  may  create  an  apprehension  in  the  mind  of  the  manu- 
facturer that  he  may  be  unable  to  meet  his  obligations  as  they 
mature.  He  may,  for  the  moment,  be  doubtful  whether  he  will 
or  will  not  be  able  to  go  on.  If  he  suceeds  in  borrowing  enough 
money  to  pay  his  obligations  and  goes  on,  he  cannot  be  said  to 
have  contemplated  insolvency  at  the  time  he  borrows  the  money, 
merely  because  he  had  in  mind  at  some  former  time  the  possi- 
bility of  becoming  insolvent  in  case  he  failed  to  borrow  it 

Section  64  does make  a  distinction  between .  the  case  of 

an  antecedent  debt  and  the  case  of  a  bona  fide  purchase  for 
valuable  consideration  paid  at  the  time  by  a  person  without 
notice.  In  the  former  case,  if 'the  company  be,  in  fact,  insolvent, 
or  if  it  contemplates  insolvency,  the  ignorance  of  the  creditor 

is  immaterial while  in  the  latter  want  of  notice  will  protect 

him The  present  case  presents  both  phases  of  the  ques- 
tion." Regina  Music  Box  Co.  v.  Otto  and  Sons,  65  E.  586,  588, 
(Chan.  1903),  affirmed  68  E.  801  (Err.  &  App.  1905).  Fact 
that  company's  notes  have  gone  to  protest  may  be  explained  p. 

590- 

In  Reed  v.  Helois  Carbide  Specialty  Co.,  64  E.  242  (Chan, 

1902),  "I  do  not  understand  this  prohibition  to  be  applicable  to 
conveyances  made  in  good  faith  by  the  officers  of  a  corporation  at 
a  time  when  the  financial  embarrassments  of  the  company  are 
such  that  its  insolvency  may  be  within  contemplation,  if,  as  in- 
cidental to,  and  essentially  a  part  of,  the  conveyance  made,  a 
present  consideration  moves  to  the  company.  For  instance,  if  a 
mortgage  be  giv-en  to  secure  the  payment  of  money  paid  in  good 
faith  to  the  company  coincidently  with  the  delivery  of  the  mort- 
gage; or  a  purchase-money  mortgage  be  given  to  secure  the 
payment  of  the  purchase-money  of  land  conveyed  to  the  company 
coincidently  with  the  making  of  the  mortgage In  all  such 
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cases  the  value  of  the  assets  of  the  company  is  not  materially 
changed.     It  is  as  solvent  after  such  a  transaction  as  it  was 

before Such  transactions,   [the  officers  of  the  corporation 

furnishing  money  to  relieve  the  corporation  from  its  threatened 
danger  of  insolvency],  carried  out  in  good  faith,  for  full  con- 
sideration coincidently  passed  to  the  corporation,  seem  to  be  a 
necessity.  They  are  not  'frauds  by  incorporated  companies,'  to 
prevent  which  the  statute  above  recited  was  originally  passed." 
Officer  cannot  surender  stock  and  receive  security  for  repay- 
ment of  money  paid  by  him  for  it.  History  of  above  act  given  on 
page  242. 

In  Miller  v.  Gourley,  65  E.  252  (Chan.  1903),  and  cases  cited, 
"The  act  is  intended  to  prevent  the  officers  from  disposing  of 
the  company's  assets  to  those  of  its  creditors  who  are  favored  by 
the  officers.  Such  preferential  transactions  by  officers  of  cor- 
porations have  always  been  held  to  be permissible  while  it 

statute]    was    off    the    statute-books The    prohibition  it 

statue]  contains  becomes  applicable  whenever  the  corporation 
becomes  insolvent,  or  suspends  its  ordinary  business  for  want  of 
funds  to  carry  on  the  same,  or  when  the  prohibited  act  is  done 

in  contemplation  of  the  company's  insolvency The  words 

'suspend  its  ordinary  business  for  want  of  funds,'  etc 

include  th-e  suspension  of  payment  of  the  company's  debts  in  the 
usual  conduct  of  trade."  Made  in  contemplation  of  insolvency. 
Insolvency  defined  p.  253;  Savage  v.  Miller,  56  E.  438  (Err.  & 
App.  1897),  cites  cases  decided  during  the  twenty  years — 1875 
to  1895 — that  this  statute  was  oflF  the  books  and  such  preferences 
were  permissible,  In  Trust  Co.  v.  Trustees  of  Wm.  F.  Fisher  & 
Co.,  67  E.  604  (Err.  &  App.  1904),  and  cases  cited,  "Not  con- 
trolled by  the  definition  of  insolvency  contained  in  the  Bankrupt 

Act,  but the  meaning  ascribed  to  it  in  the  courts  of  this 

state A  general  inability  to  meet  pecuniary  liabilities  as 

they  mature,  by  means  of  either  available  assets  or  an  honest  use 

of  credit Trust  company   [acquiring  property  as  security 

for  an  antecedent  debt]  is  not  a  'purchaser  for  a  valuable  con- 
sideration,' or  a  'holder  for  value,'  within  the  true  intent  of  the 
exceptions  in  Section  64  of  the  New  Jersey  Corporation  act  and 
section  70,  clause  e,  of  the  Bankrupt  law."  In  Barrett  v.  Perth 
Amboy  Ship  building,  etc.,  Co.,  73  E.  62  (Chan.  1907),  Parties 
in  good,  but  unreasonable,  faith  expected  to  escape  insolvency 
by  giving  the  mortgage.  Good  for  small  sum  advanced  by  mort- 
gagee. 

183.  Sale  by  Eeceiver  Clear  of  Enctunbrances.  Com.  St.  p. 
1649,  section  81,  sale  of  property  of  insolvent  corporation  free 
of  encumbrances  by  a  receiver,  where  the  property  is  of  a  char- 
acter materially  to  depreciate  in  value  pending  the  litigation,  is 
constitutional.  Potts  v.  New  Jersey  Arms  and  Ordnance  Co.,  17 
E.  395  (Chan.  1866). 
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184-  Insurable  Interest.    Courtesy  Abolished.  • 

185.  Amount  Recoverable. 

186.  Mortgagee  Clause.    Reformation  of  Policy. 

187.  Forfeitures.     Mortgagor  is  Unconditional  Owner  of  the  Property. 

Subrogation — Waiver. 

188.  Standard  Policy  Clause.     Ownership.     Subrogation. 

189.  Duty  of  Insurance  Company  (Assignee  of  First  Mortgage)  to  Sec- 

ond Mortgagee. 

190.  The  Holder  of  a  Mortgage  Protected  by  a  Mortgage  Clause,  When 

He  Disposes  of  His  Mortgage,  Has  no  Interest  Which  He  May 
Call  Upon  the  Insurer  to  Make  Good.    Varying  Written  Assign- 
ment. 

191.  A  Policy  of  Insurance  Cannot  be  Transferred  to  a  Third  Person 

Without  the  Insurer's  Consent. 

192.  When  Mortgagor  Has,  and  When  He  Has  ^lot,  an  Interest  in  the 

Insurance  Policy  Taken  Out  by  the  Mortgagee. 

193.  Mortgagee  May  Claim  an  Equitable  Title  to  a  Policy  of  Insurance 

Under  an  Agreement  by  Mortgagor  to  Insure  Contained  in  His 
Mortgage. 

194.  An  Ordinary  Insurance  as  Owner  Does  Not  Entitle  Insurer  to  Sub- 

rogation in  Case  He  Pays  Owner  the  Loss. 
194a.  Company's  Liability  to  Mortgagor  and  Equity  to  be  Subrogated  to 
Rights  of  Mortgagee. 

184.  Insurable  Interest.  Curtesy  Abolished.  Syllabus.  "Where 
a  mortgage  is  held  as  collateral  security  for  the  payment  of  debt, 
the  holder  of  such  mortgage  has  an  insurable  interest  in  the  prop- 
erty covered  by  the  mortgage  to  the  amount  of  his  claim  upon 
the  property."  By  the  Court,  "A  mortgagor  and  mortgagee  may 
both  insure  their  respective  interests  in  the  same  building.  The 
mortgagee  insures  his  debt;  and  if  before  the  policy  expires  the 
debt  iipaid,  from  that  time  the  policy  ceases  to  have  any  opera- 
tion. The  mortgagor  has  no  interest  in  such  a  policy."  Insurance 
Co.  V,  Woodruff,  26  L.  541,  551  (Err.  &  App.  1857).  Rights  of 
insurer  paying  the  insurance,  P.  L.  1915,  p.  65,  sec.  7,  renders  use- 
less (as  to  wife's  realty),  Trade  Insurance  Co.  v.  Briarcliff,  45 
L.  543  (Err.  &  App.  1883). 

186.  Amount  Becoverable.  Instruction  to  jury  correct :  "That 
the  plaintiff  might  recover  the  whole  amount  of  the  insurance 
money  mentioned  in  the  policy,  not  withstanding  the  clause  mak- 
ing the  loss,  if  any,  payable  to mortgagee,  to  the  amount 
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of  $1,500."  Kane  v.  Hibernia  Mutual  Fire  Insurance  Co.,  38 
L.  446  (Sup.  Ct.  1876). 

186.  Mortgagee  Clause.  Beformation  of  Policy.  'The  stand- 
ard  mortgagee  clause  creates  an  independent  contract  of  insur- 
ance, for  the  separate  benefit  of  the  mortgagee  engrafted  upon 
the  main  contract  of  insurance  contained  in  the  policy  itself,  and 
to  be  rendered  certain,  and   understood  by   reference  to   the 

policy The  wording  of  the  clause  should  be  taken  distinctly 

to  declare,  that  the  policy  is  valid  and  enforceable,  and  will  so 
corttinue  until  rendered  invalid  by  a  subsequent  act  or  neglect. 

[Insurer  cannot  say  policy  was  void  at  its  inception] *Un- 

less  the  mortgagee  clause  attached  makes  it  obligatory  on  the 
mortgagee  to  furnish  proofs  of  loss,  he  is  not  required  to  furnish 
them  as  a  condition  precedent  to  his  right  of  action  on  the  policy. 
The  failure  of  the  mortgagor  or  owner  to  furnish  the  proofs, 
constitutes  one  of  the  neglects,  from  the  invalidating  consequences 
of  which  the  mortgagee  is  exempt.'     The  -express  terms  of  the 

policy  limit  the  furnishing  of  such  proofs  to  the  insured 

An  appropriation  by  the  owner  of  the  proceeds  of  the  sale  of  the 
debris,  after  total  loss,  to  his  own  use,  would  be  an  act  of  the 
owner,  but  such  act  would  not  invalidate  the  insurance  of  the 
mortgagee,  or  cast  upon  the  mortgagee  the  burden  of  proving 
the  amount  realized  from  such  sale."  Reed  v.  Firemen's  Ins. 
Co.,  81  L.  526-531  (Err.  &  App.  1910),  See,  Reed,  AdmV,  v. 
Newark  Fire  Ins.  Co.,  74  L.  400  (Sup.  Ct.  1907).  In  Kelsey  v. 
Agricultural  Insurance  Co.,  78  E.  384  (Chan.  1911).  Owner 
may,  bargain  to  have  policy  issued  to  mortgagee,  insuring  him 
without  regard  to  the  act  or  neglect  of  the  mortgagor  or  owner. 
Reformation  of  policy  for  failure  to  state  the  rights  of  the  second 
mortgagee,  Hare  v.  Headley,  54  E.  555  (Chan.  1896).  Policies 
void  as  between  the  owner  and  the  fire  companies.  Consult  last 
case. 

187.  Forfeitures.  Hortgagor  is  Unconditional  Owner  of  the 
Property.  Subrogation  Waiver.  "If  the  policy  contains  a  condi- 
tion which  in  law  amounts  to  a  warranty  on  the  part  of  the  as- 
sured, he  can  derive  no  benefit  from  the  policy  unless  the  condi- 
tion has  been  literally  performed.  And  it  is  immaterial  to  what 
cause  non-compliance  is  attributable;  for,  if  it  be  not  in  fact 
complied  with,  the  assured  will  forfeit  all  his  rights  under  the 

policy  unless  the  forfeiture  has  been  waived  by  the  insurer 

Hence,  it  has  become  a  settled  rule  in  the  construction  of  con- 
tracts of  insurance  that  policies  of  insurance  will  be  liberally 
construed  to  uphold  the  contract,  and  conditions  contained  in 
them  which  create  forfeitures  will  be  construed  most  strongly 
against  the  insurer,  and  will  never  be  extended  beyond  the  strict 

words  of  the  policy The  production  of  the  plaintiff's  title 

showed  that  he  was  the  owner  of  the  entire  legal  estate  in  fee 
simple.     A  mortgagor  is  deemed  seized  of  the  lands  against  all 

the  world  except  the  mortgagee No  breach  of  the  warranty 

which  relates  to  the  ownership  of  the  land [If  mort- 
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gaged,  state  the  amount.  To  this  question  there  is  no  answer] 
If  the  insurer  issues  a  policy  upon  an  uncompleted  application  for 
the  insurance,  he  cannot  afterwards  avoid  the  polic3r  on  the 
ground  that  the  answers  were  not  full."  Other  conditions  con- 
strued. Carson  v.  Jersey  City  Insurance  Company,  43  L.  304- 
306  (Sup.  Ct.  1881),  and  cases  cited. 

In  Hare  v.  Headley,  54  E.  557  (Chan.  1896),  "The  objection 
pressed  here  against  the  validity  of  such  an  agreement  between 
the  mortgagee  and  the  insurance  company,  is  that  it  was  not  con- 
tained in  the  policy,  but  was  a  secret  agreement  of  which  the 
owner  is  ignorant,  providing  for  the  continuance  of  the  policy 
in  the  mortgagee's  favor,  after  it  had  become  invalid  in  favor 
of  the  mortgagor  or  owner  by  reason  of  his  defaults.  The  va- 
lidity of  such  independent  contract  between  the  mortgagee  and 
insurance  companies,  existing  at  the  time  of  the  issuing  of  the 
policy,  was  expressly  sustained  in  Ulster  County  Savings  Insti- 
tution V.  Leake,  73  N.  Y.  161  (1878),  upon  grounds  which 

are  solid  and  unquestionable — 'The  contract,'  says  Chief  Justice 
Church  (at  p.  165),  *does  not  affect  or  purport  to  interfere  with 
rights  of  any  mortgagor  who  may  procure  or  for  whose  benefit 
an  insurance  may  be  procured.  It  merely  provides  for  protecting 
the  interest  of  the  mortgagee  after  the  interest  of  the  mortgagor 
has  ceased,  and  I  am  unable  to  perceive  any  valid  reason  why 
such  a  contract  may  not  be  made  and  enforced ;'  and  again  (at  p. 
166)  :  'The  mortgagor  was  not  injured  by  this  contract.  If  it 
had  not  been  made  she  could  not  have  received  any  benefit  from 
the  policy.  It  was  an  independent  contract  for  the  benefit  of  the 
mortgagee  and  the  circumstance  that  the  mortgagor  also  had  a 
policy  does  not  affect  it  when  the  contingency  rendering  it  opera- 
tive  occurs.' I   conclude,   therefore,   that   the   contract   is 

valid,  so  far  as  relates  to  the  independent  insurance  of  the  mort- 
gagee after  the  policy  had  become  forfeited  as  against  the  owner 
by  reason  of  their  failure  to  give  notice  of  loss,  or  make  proofs  of 
loss,  as  required  by  the  policy,  and  that  the  payments  of  loss  hav- 
ing been  made  by  the  fire  insurance  company  in  satisfaction  of 
the  mortgagee's  separate  insurance  of  his  interest  under  the  inde- 
pendent contracts,  the  insurance  companies  are  entitled,  by  reason 
of  such  payments,  to  be  subrogated  to  the  mortgagee's  interests 
in  the  security,  and  that  the  subsequent  mortgagee  claiming  under 
the  owner  is  not  entitled  to  have  the  payments  credited  on  the 

decree If  the  policy  was  not  in  fact  forfeited  as  to  the 

owner  at  the  time  of  the  payment    [to  the  mortgagee] 

owner  would  be  entitled  to  have  the  payment  credited  on  the 
mortgage  debt."  Main  question :  Subrogation  of  Insurance  Com- 
pany under  provision  of  Mortgage  Clause  providing  therefor 
-when  company  paid  mortgagee  and  claimed  no  liability  existed 
as  to  the  mortgagor  or  owner.  A  subsequent  adjustment  and 
payment  of  loss  to  the  mortgagee  is  no  waiver  of  failures  of  the 
owner  to  comply  with  the  conditions  of  the  policy. 
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188.  standard  Policy  Clause — Ownership — Subrogation.  "Fore- 
closure of  a  mortgage made  by  the  defendant.  Chace  (and 

securing  his  bond)  to  the  defendant  Warren,  and  by  him  assigned 
to  the  complainant,   Ordway.     The  defendant   Warren  is  the 

holder  of  a  second  mortgage made  by  the  defendant  Eng- 

ert,  to  whom  Chace conveyed  the  premises  subject  to  com- 
plainant's mortgage,  and  who  gave  back  the  mortgage  to  Chace 
which  he  assigned  to  Warren [Policy  voided;  "If  the  in- 
terest of  the  insured  be  other  than  unconditional  and  sole  own- 
ership," with  Mortgage  Clause],  At  the  date  of  the  policy  the 
only  interest  of  Chace  [to  whom  policy  was  issued]  in  the  prem- 
ises was,  first,  that  he  had  given  his  bond  for  the  debt  secured  by 
the  mortgage  held  by  complainant,  and  second,  was  the  holder  of 
the  mortgage  made  by  Engbert.  There  can  be  no  doubt  that 
upon  the  facts  so  stated  the  insurance  company  was  not  liable 
upon  this  contract  to  either  Chace  or  Henderson,  the  actual 

owner  of  the  fee Much  of  the  learning found  in  the 

books  as  to  insurable  interest  and  the  like,  has  been  rendered 
obsolete  by  the  adoption  of  this  standard  policy The  con- 
tract in  question  is  one  which  the  insurance  company  had  a  right 

to  insist  upon,  and  it  is  not  contrary  to  public  policy It  is 

also  well  settled  that  the  condition  in  a  policy  as  to  ownership, 
like  the  one  here  to  be  dealt  with,  is  not  satisfied  with  a  mere 
insurable  interest,   such  as  mortgagee  or  the   like,  which   Mr. 

Chace  had  in  this  case If,  then,  the  policy  was  void  as  to 

Chace  or  Mrs.  Engert,  the  then  owner  of  the  premises,  it  is 
clear  that  the  insurance  company's  right  of  subrogation  must 
prevail."  Company  had  no  actual  notice  that  Chace  was  not 
owner  of  the  property.  Ordway  v.  Chace,  57  E.  479  (Chan. 
1898). 

189.  Dnty  of  Insnrance  Company  (Assignee  of  First  Mort^ 
gage)  to  Second  Mortgagee.  Company's  Defences  and  Right  to 
Subrogation.  Bill  to  Qniet  Title.  ''A  policy  of  insurance  for 
$2,000  was  issued  to  a  land-owner,  who  held  the  premises  subject 
to  two  mortgages.  It  was  made  payable  to  the  mortgagees,  and 
was  delivered  to  the  first  mortgagee,  whose  mortgage  was  for 
$1,000.  A  decree  to  foreclose  the  second  mortgage  was  obtained, 
and  a  sale  of  the  premises  thereunder  ordered.  On  the  day  of 
sale,  but  before  it  took  place,  the  house  thereon  was  destroyed 
by  fire.  The  land-owner  made  proof  of  loss  about  eight  days 
afterward,  and  five  months  thereafter  the  company  paid  the 
first  mortgagee  the  full  amount  due  on  his  mortgage,  and  took 
an  assignment  thereof.  The  premises  were  sold  under  the  fore- 
closure the  same  day  the  fire  occurred,  but  afterward,  and  were 
bought  by  complainant  about  two  months  thereafter  from  the 
vendee  of  the  second  mortgagee,  who  had  purchased  at  her  fore- 
closure sale,  and  held  the  sheriff's  deed  therefor.  On  bill  to 
compel  the  cancellation  of  the  first  mortgage,. on  the  ground  that 
the  company  ought  to  have  paid  the  insurance  money,  which 
would  then  have  gone  to  satisfy  the  first  mortgage. — Held,  (i) 
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That  the  company  could  not  set  up,  as  a  defense,  that  suit  on 
the  policy  had  not  been  brought  within  a  year  after,  the  loss  oc- 
curred, as  provided  in  the  policy,  because  the  first  mortgagee 
might  have  brought  suit  thereon  before  he  assigned  his  mortgage 
to  the  company,  and  after  such  assignment  the  company  took  his 
place.  (2)  Nor  that  the  land-owner  was  not,  in  fact,  the  actual 
owner  at  the  time  she  obtained  the  policy,  on  the  ground  that  one 
B.  had  bought  the  premises  at  sheriff's  sale,  under  a  judgment 
against  such  land-owner,  before  the  policy  was  issued,  because 
the  sheriff's  deed  was  not  delivered  to  B.  until  after  the  policy 
had  been  obtained,  and  the  sheriff's  sale  to  B.  and  all  the  pro- 
ceedings in  that  case  were  afterward  set  aside  and  annulled.  (3) 
Nor  that,  after  the  policy  had  been  issued,  the  premises  were 
ag^ain  sold  under  the  foreclosure  of  the  second  mortgage,  because 
an  ordinary  decree  of  foreclosure  is  not  an  alienation  of  the 
premises  within  the  prohibition  of  the  policy,  but  requires,  in  ad- 
dition, the  sale  thereunder  to  consummate  it,  but  in  this  case  the 
fire  occurred  before  such  sale.  (4)  And  that  the  company  is  not 
entitled  to  subrogation  to  the  first  mortgagee's  rights,  by  virtue 
of  the  payment  of  that  mortgage,  and  its  assignment  to  them,  be- 
cause the  policy  was  obtained  by  the  owner  of  the  equity  of  re- 
demption, and  the  premiums  thereon  paid  by  her.  The  case  of 
Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff(  2  Dutch.  541,  distin- 
guished. (5)  The  first  mortgage  decreed  to  have  been  satisfied 
by  the  company's  payment  thereof,  and  should  be  canceled  on 
the  record."   Pearman  v.  Gould,  42  E.  4  (Chan.  1886). 

190.  The  Holder  of  a  Mortgage  Protected  by  a  Mortgagee 
Clause,  when  He  Disposes  of  His  Mortgage  Has  No  Interest  which 
Se  Hay  Call  upon  the  Insurer  to  Hake  Good.  Varying  Written 
Assignment.  Syllabus  by  Court,  80  Atl.  561.  **i.  Where  the 
^writing  which  assigns  a  bond  and  mortgage  does  not,  in  terms, 
transfer  a  chose  in  action,  nor  the  policy  of  insurance  on  which  it 
is  claimed  to  rest,  and  neither  party  intending  that  it  should,  a 
contract  different  from  that  made  by  the  written  agreement  can- 
not be  read  into  it  to  give  it  a  more  extensive  meaning  than  that 
expressed.  2.  When  a  mortgagee,  holding  as  collateral  a  policy 
against  a  fire  loss  with  a  mortgagee  clause  attached,  sells  and  dis- 
poses of  his  bond  and  mortgage  for  full  value,  he  cannot  recover 
for  a  fire  loss  which  happened  before  the  transfer,  as  he  had  no 
interest  to  be  made  good,  and  his  subsequent  transfer  of  his  rights 
under  his  policy  to  a  third  party  passes  nothing,  for  he  has  noth- 
ing to  transfer."  Kupfersmith  v.  Delaware  Ins.  Co.,  81  L.  664 
(Err.  &  App.  191 1),  Weinberger  v.  Agricultural  Ins.  Co.,  80  L. 
:202  (Sup.  Ct.  1910). 

191.  A  Policy  of  Insurance  Cannot  be  Transferred  to  a  Third 
Person  Without  the  Insurer's  Consent.  Kase,  mortgagee,  as- 
signed bond  and  mortgage  which  covered  the  insured  property, 
but  did  not  assign  to  him  the  policy  of  insurance  with  mortgage 
clause,  or  his  interest  in  it.  The  insurance  company  did  not  con- 
sent to  the  transfer.    After  fire  occurred  Kase  delivered  policy  of 
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insurance  to  said  assignee.     "He  [assignee]  had  no  interest  in 

the  policy  of  insurance,  at  the  time  of  the  fire A  policy  of 

insurance  is  a  contract  of  indemnity,  personal  to  the  party  to 
whom  it  is  issued,  or  for  whose  interest  insurer  undertakes  to 
be  responsible  in  case  of  loss,  and  cannot  be  transferred  to  a 
third  person,  so  as  to  be  valid  in  his  hands  against  the  insurer, 
without  the  insurer's  consent."  Kase  v.  Hartford  Fire  Insurance 
Co.,  58  L.  36  (Sup.  Ct.  189s). 

192.  When  Mortgagor  Has,  and  When  He  Has  Not  an  Interest 
in  an  Insuranoe  Policy  Taken  Out  by  the  Mortgi^e.  "All  the 
company  agrees  to  insure  is  'Lincoln  Godfrey,  $1,000  on  his  mort- 
gage interest* 'The  mortgagee  insures  his  debt;  and  if  be- 
fore the  policy  expires  the  debt  is  paid,  from  that  time  the  policy 
ceases  to  have'  any  operation.  The  mortgagor  has  no  interest  in 
such  a  policy.  If  the  property  is  destroyed  by  fire,  the  insurer, 
upon  paying  the  insurance,  is  entitled  to  an  assignment  of  the 
mortgage  if  the  money  paid  amounts  to  the  sum  secured  by  the 
mortgage' There  was  no  agreement  even  by  Lincoln  God- 
frey that  the  plaintiflF  [mortgagor]  should  be  benefited  by  the 
insurance.  The  covenant  in  the  mortgage  was  that  the  plaintiflF 
would  *keep  the  building  insured'  and  assign  the  policy  to  God- 
frey as  collateral  security,  and  in  default  thereof.  God f rev  might 

'effect  such  insurance' In  order  that  Godfrey  might  take 

advantage  of  such  covenant  and  have  the  premium  added  to  his 
mortgage,  he  must  have  taken  out  insurance  on  the  building  (that 
is,  the  mortgagor's  interest),  and  that,  so  far  as  appears  from  the 
declaration,  he  did  not  do.  The  plaintiff's  rijErht  to  recover  is 
therefore  not  aided  by  the  covenant.  Since  Godfrey  chose  to  in- 
sure 'his  mortgagee  interest'  at  his  own  expense  and  for  his  sole 
benefit,  the  plaintiflF  has  no  interest  in  the  policy."  Lawrence  v. 
Union  Ins.  Co.,  80  L.  134  (Sup.  Ct.  1910).  Consult  further.  Ley- 
den  V.  Lawrence,  79  E.  113  (Chan.  19x1),  and  cases  cited;  per 
contra,  where  the  insurance  has  been  taken  out  by  the  mortgagee 
at  the  expense  and  for  the  benefit  of  the  mortgagor,  as  well  as 
for  his  own  protection.  Subrogation  of  Insurer:  and  right  of 
morte^agor  to  have  the  avails  of  policy  applied  for  his  benefit. 

193.  Mortgagee  Ifay  Claim  an  Equitable  Title  to  a  Policy  of 
Insurance,  under  an  Agreemnt  by  Mortgagor  to  Insure  Contained 
in  His  Mortg^e.  Syllabus.  "Where  a  mortgagor  represented  to 
the  mortgagee  that  the  premises  which  he  proposed  to  mortgage 
to  the  latter  would,  with  the  policy  of  insurance  in  the  H.  com- 
pany on  the  dwelling-house  thereon,  be  good  security  for  the 
mortgage  debt,  and  the  mortgagee  thereupon  agreed  to  accept  the 
mortgage  as  security,  and  the  mortgage  contained  a  covenant  for 
insurance  (though  the  amount  was  left  blank),  and  the  mort- 
gagor assig^ned  to  the  mortgagee,  as  collateral  security  to  the 
mortgage  debt,  a  policv  of  insurance  (not  in  the  H.  company)  on 
a  dwelling-house  which  had  been,  but  was  not  at  the  time  of  mak- 
ing the  mortgage,  on  the  mortgaged  premises,  and  retained  the 
policy  in  the  H.  company,  which  was  on  the  new  dwelling-house 
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which  had  been  erected  in  the  place  of  the  one  on  which  the 
policy  assigned  had  been, — Held,  that  the  mortgagee  was  entitled 
[as  against  assignee,  for  the  benefit  of  creditors,  of  the  mort- 
gagor] to  the  policy  in  the  H.  company  as  collateral  security." 
Doughty  V.  Van  Horn,  29  E.  90  (Chan.  1878). 

IM.  An  Ordinary  Insurance  as  Owner  Does  Not  Entitle  the 
Insurer  to  Subrogation  in  Case  He  Pays  Owner  the  Loss.  Syllabus. 
"Mrs.  Nelson,  the  appellant,  took  out  a  policy  of  insurance  in  a 
mutual  company  on  buildings  on  lands  owned  by  her.  After- 
^vards  she  agreed  verbally  to  sell  the  premises  to  her  two  sons, 
one-half  of  the  consideration  to  be  paid  in  cash  and  the  balance 
secured  by  a  mortgage  on  the  premises,  and  the  policy  was  to  be 
assigned  to  them  as  owners  as  soon  as  the  deed  had  been  ex- 
ecuted, and  then  to  be  re-assigned  by  them  to  her  as  mortgagee. 
[In  the  interim,  the  policy  should  remain  for  their  joint  protec- 
tion on  the  building,  the  vendees  agreeing  to  pay  all  subsequent 
assessments  on  the  poHcy].  The  deed  was  made  and  delivered 
and  recorded,  and  the  mortgage  was  also  executed  then  by  both 
the  sons,  but  by  the  wife  of  only  one  son,  the  other  not  being 
present,  and  it  was  left  in  the  appellant's  custody  until  the  absent 
wife  should  sign  it,  when  the  balance  of  the  purchase-money  was 
to  be  adjusted  and  the  arrangement  as  to  the  insurance  consum- 
mated. Before  that  occurred,  however,  the  buildings  were 
burned.  Held,  that  the  company  was  not,  by  subrogation,  en- 
titled to  an  assignment  of  the  mortgage  after  having  paid  the 
appellant  the  amount  of  the  policy."  Nelson  v.  Bound  Brook 
Mutual  Fire  Ins.  Co.,  43  E.  256  (Err.  &  App.  1887),  and  cases 
Cited.  By  the  Court,  p.  258,  "To  decree  it  [subrogation]  when 
not  founded  in  conventional  right  is  the  ministration  of  a  pure 
equity,  and  one  claiming  it  must  show  that  it  is  due  to  him,  and 
is  not  unjust  or  inequitable  to  other  parties  in  interest."  Syllabus 
true  whether  the.  conveyance  was  executory  or  executed. 

194a.  Company's  Liability  to  Mortgagor  and  Equity  to  be  Sub- 
rogated to  Bights  of  Mortgagee.  "Complainant  at  her  own  ex- 
pense procured  insurance  from Company,  payable  to  her- 
self and  her  mortgagee ;  the  amount  she  could  recover,  from  this 
company  and  each  of  the  other  insurers,  in  the  event  of  loss,  was 
limited  by  the  contribution  clause  of  the  policy,  and  the  amount 
the  mortgagee  could  recover  was  limited  only  by  the  amount  of 
the  debt  due  him*  and  the  amount  of  the  policy.  The  insurance 
company,  in  the  language  of  the  mortgagee  clause,  does  not  'claim 
that  as  to  the  mortgagor  or  owner  no  liability'  for  the  payment 
made  by  it  to  the  mortgagee  existed.  On  the  contrary  it  admits 
a  total  liability  to  the  mortgagee,  and  also  admits  its  liability  to 
complainant,  as  owner  or  mortgagor,  for  its  full  contribution  of 
the  loss  called  for  by  the  policy.  [Rule  stated.]  From  the  facts 
stated  it  is  apparent  that  neither  of  the  Requisites  to  entitle  the 
insurance  company  to  subrogation,  viz.,  an  insurance  effected  by 
the  mortgagee  at  his  own  expense,  or  a  denial  of  liability  to  the 
owner  or  mortgagor,  is  present  in  this  case.    The  insurer  by  its 
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contention  is  asking  the  court  in  effect  to  add  a  provision  to  the 
contract  of  insurance,  which  it  neglected  to  impose  when  the 
mortgagee  clause  was  attached  to  the  policy;  that  is,  it  asks 
that  a  contribution  clause  be  read  into  the  mortgagee  clause, 
limiting   its   liability  thereunder  as  a   similar  clause   limits   its 

liability  to  the  owner  under  the  policy In  the  present  case 

the Insurance  Company  saw  fit  to  issue  and  to  attach  to 

complainant's  policy  the  mortgagee  clause,  without  the  provision 
for  contribution  by  other  insurers,  and  without  limiting  thereby 
its  liability  for  a  greater  proportion  of  any  loss  or  damage  sus- 
tained than  the  amount  its  policy  bore  to  the  whole  amount  of 
insurance  upon  the  property,  whether  such  insurance  was  issued 
to  or  held  by  the  owner  or  mortgagee,  and  it  now  asks  the  court 
by  its  contention  td  supply  this  omission  from  the  mortgagee 
clause  under  consideration.  This,  of  course,  cannot  be  done, 
and  as  complainant  procured  the  insurance  at  her  own  expense, 
and  as  the  insurance  company  does  not  disclaim,  but  admits  lia- 
bility to  her  as  owner  and  mortgagor,  she  is  entitled  to  have  the 
amount  paid  the  mortgagee  credited  in  satisfaction  of  the  mort- 
gage debt,  and  to  have  the  bond,  mortgage,  and  decree  of  fore- 
closure surrendered  for  cancellation,  but  complainant  is  not  en- 
titled to  have  paid  her  the  difference  between  the  amount  of  the 
policy  and  the  amount  paid  the  mortgagee.    [2]  The  contract  of 

insurance  is  a  contract  of  indemnity By  its  payment  to  the 

mortgagee,  in  which  payment  was  included  the  total  amount  for 
which  the  insurance  company  had  agreed  to  indemnify  the  com- 
plainant for  her  loss,  the  company  has  performed  its  obligation 
under  the  contract,  set  forth  in  the  policy  and  in  the  mortgagee 
clause,  and  it  is  not  liable  for  further  payment  to  complainant,  as 
the  amount  of  such  payment  is  beyond  the  amount  for  which  it 
agreed  to  indemnify  her."  Palmer  v.  McFadden,  et  al.,  98  Atl. 
464  (Chan.  1916). 
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INVERSE  ORDER. 

(Consult  Marshalling  Assets.) 

195-     Rule  of  Sale  in  Inverse  Order  of  Alienation.    Right  Runs  with  the 
Property.    Intention  of  the  Parties  Rules. 

196.  Rule  is  Inapplicable  to  a  Purchaser  Who  Assumes  Payment  of  the 

Mortgage,  or  Takes  Subject  Thereto. 

197.  Effect  of  Partition  Sale. 

198.  Bona  Fide  Purchaser  for  Value,  Without  Notice,  Can  Invoke  the 

Rule  of  Inverse  Order  as  Against  a  Subsequent   Purchaser  of 
Part  of  the  Premises. 

199.  Subsequent   Mortgage   Expressly   Subjected   to   an   Existing   Mort- 

gage Indicates  that  Liability  is  to  be  Borne  Ratably. 

200.  Lots  Unreleased  from  Mortgage,  for  Which  Purchase  Price  is  Un- 

paid, Should  be  First  Sold. 

195.  Bnle  of  Sale  in  Inverse  Order  of  Alienation.  Bight  Buns 
•wiih  the  Property.  Intention  of  the  Parties  Bules.  ''Where  a 
man  gives  a  mortgage  upon  his  property,  and  after  having  done 
so  sells  a  part  of  it  to  a  third  person  for  a  valuable  consideration, 
justice  demands  that  the  residue  of  the  mortgaged  premises,  in 
the  hands  of  the  mortgagor,  should  satisfy  the  mortgage  debt; 
and  the  purchaser  acquires  a  right  even  against  the  mortgagee, 
so  far  as  to  compel  him  to  have  recourse  to  such  residue  for  the 
satisfaction  of  his  debt,  if  it  shall  be  sufficient  for  that  purpose. 
If  the  mortgagor  sell  a  second  parcel,  the  second  purchaser  im- 
mediately acquires  rights  as  against  the  mortgagor,  and  also  as 
a^inst  the  mortgagee,  and  rights  also  accrue  immediately  be- 
tween the  first  and  second  purchasers,  as  to  their  liability  to  the 
mortgagee ;  all  of  which  the  court  will  notice  and  protect.  If  the 
property  remaining  unsold  in  the  hands  of  the  mortgagor  is  suf- 
ficient to  pay  *^the  debt,  both  purchasers  will  be  protected.  If  insuf- 
ficient, the  last  purchaser  contributes  first,  and  if  there  be  still 
a  deficiency,  then  the  first  purchaser  may  be  called  on  and  is  lia- 
ble.    Thus  the  last  purchaser  is  always  first  liable Right 

is  not  personal but  attaches  to  the  purchaser  of  the 

property,  whoever  he  may  be,  and  is  connected  with  the  property 
itself.''  Shannon  v.  Marselis  et  al.,  i  E.  421  (Chan.  .1831).  In 
Hiles  v.  Coult,  30  E.  41  (Chan.  1878),  **And  this  rule  applies 
though  the  sales  in  parcels  were  made,  not  by  the  mortgagor,  but 
by  a  person  claiming  under  him.  WikoflF  v.  Davis,  3  Gr.  Ch. 
224." 
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In  Mills  V.  Kelly,  62  E.  214  (Chan.  1901),  Entirely  settled 
rules  of  equity,  "(i)  Where  a  mortgagor,  for  valuable  consid- 
eration, conveys  away  part  of  the  mortgaged  premises,  the  por- 
tion retained  is,  in  general,  primarily  liable  for  the  payment  of 
the  mortgage  debt.  Hoy  v.  Bramhall,  4  C.  E.  Gr.  569  (Err.  &  App. 
1868).  2.  Where  the  consideration  is  not  valuable,  but  the  deed 
contains  the  usual  covenants,  the  same  result  obtains.  Gaskill 
V.  Sine,  2  Beas.  400  [Chan.  1861] ;  Harrison  v.  Guerin,  12  C.  E. 
Gr.  222  [Chan.  1876].  But  (3)  where  the  conveyance  is  volun- 
tary and  there  are  no  covenants,  the  part  conveyed  remains  liable 
for  its  proportionate  share  of  the  mortgage  debt.  Gray  v.  Hatter- 
sley,  5  Dick.  Ch.  Rep.  210  [Chan.  1892]  ;   Jackson  v.  Condit,  12 

Dick.  Ch.  Rep.  522  [Chan.  1898] They  [these  rules]  are 

based  upon  the  presumed  intention  of  the  parties,  and  will  not  be 
applied  when  there  is  competent  proof  of  a  contrary  intention." 
How  far  assumption  clause  shifts  burden  of  a  mortgage.  In 
Gray  v.  Hattersley,  supra,  p.  206.  Syllabus.  "Testator,  by  his 
will,  devised  certain  land  and  premises  to  his  son  in  fee,  subject 
to  the  full  payment  by  the  son  of  a  mortgage  debt  thereon  and  on 
other  land  and  premises  which  testator  further  devised  to  his 
daughter.  Afterwards  testator  executed  a  deed,  conveying,  for 
a  nominal  consideration,  to  his  daughter  a  portion  of  the  land 
covered  by  the  mortgage  and  devised  to  his  son,  subject  to  a  life 
estate  expressly  reserved  for  himself  by  testator,  'and  subject 
also  to  incumbrance  of  mortgage.'  The  deed  also  contained  the 
usual  covenants  of  seisin  and  warranty,  'subject  to  incumbrances 
and  the  life  estate  hereinbefore  mentioned,'  but  no  covenant 
against  incumbrances.  Held,  that  the  conveyance  to  testator's 
daughter  was  expressly  subject  to  a  proportionate  share  of  the 
mortgage  debt,  and  left  the  will  otherwise  unrevoked,  and  the  re- 
sult of  the  conveyance  was  a  devise  of  the  remainder  of  the  mort- 
gaged premises,  not  devised  to  the  daughter,  to  testator's  son, 
subject  to  a  proportionate  share  of  the  mortgage  debt,  the  chaise 
and  devise  being  co-extensive."  By  the  Court  (p.  211),  "It  [rule 
of  inverse  order]  is  based  upon  the  intention  of  the  parties,  either 
expressed  in  the  writings  passing  between  them  or  implied  from 

the  facts  and  circumstances  of  the  case Test can  the 

grantor  of  a  portion  of  the  premises  which  are  subject  to  a  mort- 
gage call  upon  the  grantee  to  contribute  towards  its  extinguish- 
ment? If  he  cannot  do  so,  then  his  grantee,  devisee  or  heirs  can- 
not, for  they  stand  in  his  shoes." 

In  Hoy  V.  Bramhall,  supra.  Syllabus.  "3.  If  by  the  terms  of 
the  sale  of  part  of  the  mortgaged  premises  by  the  mortgagor,  the 
mortgage  is  to  remain  a  common  charge  upon  the  whole,  and  to 
be  paid  by  the  mortgagor  and  the  purchaser,  without  any  specific 
agreement  as  to  the  proportion  which  each  one  is  to  pay,  they 
must  contribute  according  to  the  relative  value  of  each  one's  part. 
4.  Where  a  mortgagor  sells  a  portion  of  the  mortgaged  premises, 
and  in  the  deed  of  conveyance  expresses  the  same  is  'subject  to 
the  payment  by  the  said  grantee  of  all  existing  liens  upon  said 
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premises/  the  effect  of  this  charge  is  to  make  the  part  so  con- 
veyed the  principal  debtor  for  a  proportionate  part  of  the  mort- 
gage debt,  and  the  mortgagor  a  surety  only."  In  Vy^eatherby  v. 
Slack,  i6  E.  493  (Chan.  i8(54),  "The  real  question  in  such  cases 
must  always  be,  who  in  equity  is  bound  to  pay  the  debt?  The 
debt  is  due  from  the  mortgagor  to  the  incumbrancers,  and  his 
portion  of  the  mortgaged  premises  must  primarily  bear  the  bur- 
den, unless  it  be  shown  that  it  has,  by  some  means,  been  shifted 
upon  the  portion  of  the  alienees.  This  fact,  it  is  incumbent  upon 
the  mortgagor  to  establish";  In  Hanes  v.  Denby  et  al.,  28  Atl. 
798  (Err.  &  App.  1894),  and  cases  cited.  Syllabus.  "Where  a 
mortgagor  conveys  a  part  of  the  mortgaged  land  with  covenants 
of  warranty  expressly  excepting  the  mortgage,  and  subsequently 
conveys  the  residue,  the  land  should  not,  on  foreclosure,  be  sold 
in  the  inverse  order  of  alienation." 

196.  Bnle  of  Sale  in  Inverse  Order  is  Inapplicable  to  a  Pur- 
chaser Who  Assumes  Payment  of  the  Mortgage,  or  Takes  Subject 
Thereto.  Syllabus,  "i.  Where  a  purchaser  of  a  part  of  mort- 
gaged premises  assumes  the  payment  of  all  of  the  mortgage  on 
the  whole  of  such  premises,  the  land  so  purchased  is  liable  for 
the  mortgage  debt  before  the  portion  of  the  mortgaged  premises 
remaining  unconveyed  by  the  mortgagor  or  his  estate  can  be  sold 
in  satisfaction  of  the  mortgage  debt.  2.  In  such  cases  the  rule  in 
equity  that  the  aliened  portions  shall  be  sold  in  the  inverse  order 
of  their  alienation  does  not  apply."  Chancellor  of  New  Jersey  v. 
Towell,  80  E.  223  (Err.  &  App.  1912),  and  cases  cited.  In  Ross 
V.  Haines,  5  E.  632  (Err.  &  App.  1847).  Syllabus.  '*2.  If  the 
purchaser  agrees  with  the  mortgagor  that  the  part  he  buys  shall 
be  subject  to  the  mortgage,  and  that  the  amount  due  on  the  mort- 
gage shall  be  a  part  of  the  consideration  he  is  to  pay,  equity  will 
not  interpose  to  subject  the  part  of  the  mortgaged  premises  re- 
maining in  the  mortgagor  to  be  first  sold.  3.  And  a  subsequent 
grantee  of  such  purchaser  from  the  mortgagor,  with  notice,  has 
no  better  equity  against  the  mortgagor."  In  Hill's  Administrators 
V.  McCarter,  27  E.  41  (Chan.  1876).  Syllabus.  "Where  part  of 
mortgaged  premises  is  conveyed  subject  to  mortgages  thereon, 
and  the  rest  of  the  property  is  sold  and  conveyed  in  fee  in  parcels 
to  other  persons,  the  part  first  conveyed  is  bound  to  pay  its  due 
proportion  of  the  mortgages,  according  to  the  comparative  value 
of  the  respective  portions  at  the  time  of  its  conveyance."  By  the 
Court,  p.  45,  "This,  [sale  in  inverse  order],  however  being  a  rule 
of  equity^  will  not,  of  course,  be  applied  in  any  case  where  its 
application  would  work  injustice." 

197,  Effect  of  Partition  Sale.  "Merchant  and  Quinby,  being 
owners  of  the  whole  tract,  mortgaged  it  to  Magie.  They  subse- 
quently sold  part  of  it  to  Hudnit  and  Slater,  taking  back  a  pur- 
chase-money mortgage.  After  Quinby's  death,  his  administrators 
and  Merchant  assigned  that  mortgage.  The  assignee  foreclosed 
it,  and  Merchant  and  four  of  Quinby's  children  bought  the  prop- 
erty at  the  foreclosure  sale.     Quinby *s  heirs-at-law  afterwards 
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proceeded  in  partition  to  divide  the  part  of  the  property  that 
Merchant  and  Quinby  had  not  5old.  The  land  not  being  suscep- 
tible of  division  without  great  prejudice  to  the  owners,  it  was 
sold  by  order  of  the  court,  and  Mr.  Borcherling  bought  it,  in 
March,  1881,  subject  to  the  Magie  mortgage.  Afterwards,  in 
January,  1882,  Merchant  and  three  of  Quinby's  daughters  bought 
the  Magie  mortgage,  and  this  suit  is  brought  to  foreclose  it. 
From  this  statement  it  seems  entirely  clear  that  as  well  after  as 
before  the  partition  sale,  the  owners  of  the  Hudnit  and  Slater 
tract  were  entitled  to  the  same  equity  against  the  land  sold  in  par- 
tition as  to  the  payment  of  the  Magie  mortgage,  which  Hudnit 
and  Slater  were  entitled  to  as  owners,  and  that  that  right  is  in  no 
wise  affected  by  the  fact  that  they  were  part  owners  of  the  latter 
land  when  the  sale  in  partition  was  made."  At  p.  386,  **The  pur- 
chaser  [at  the  judicial  sale]   took  the  property  subject  to  the 

mortgage and  subject  to  the  equities  which  the  owners  of 

the  other  parts  of  the  whole  tract  were  entitled  to  in  respect  to  it. 
Cool  V.  Higgins,  8  C.  E.  Gr.  308  [Chan.  1873]."  Powles  v.  Grif- 
fith, 37  E.  387  (Chan.  1883). 

198.  Bona  Fide  Purchaser  for  Value,  Without  Notice,  From 
One  Holding  by  a  Defeasible  Title,  Can  Invoke  the  Bule  of  Inverse 
Order  as  Against  a  Subsequent  Purchaser  of  Part  of  the  Premises. 
Syllabus.  "A  person  who,  without  notice  except  from  the  record, 
purchases  land  of  one  who  holds  it,  in  fact,  by  a  defeasible  title, 
but  whose  title,  according  to  the  record,  is  indefeasible,  [defeas- 
ance, though  in  existence,  never  recorded],  is,  as  between  him  and 
a  subsequent  purchaser  of  another  part  of  the  property,  entitled 
to  the  equity  which  charges  lands  consisting  of  different  parcels, 
subject  to  a  general  incumbrance,  with  the  payment  of  the  incum- 
brance, in  the  inverse  order  of  the  alienation  of  the  several  parts." 
Bona  fide  purchaser  for  valuable  consideration.  Sanborn  v. 
Adair,  27  E.  425  (Chan.  1876),  affirmed  29  E.  338  (Err.  &  App. 
1878).  At  p.  345,  "The  case  has  been  tried  upon  an  immaterial 
issue,  and,  as  it  stands  upon  the  pleadings,  the  decree  of  the  court 
below  must  be  affirmed." 

199.  Subsequent  Mortgages;  Expressly  Subjected  to  an  Exist- 
ing Mortgage,  Indicates  that  Liability  is  to  be  Borne  by  the  Dif- 
ferent Portions  Batably.  Syllabus  by  the  Court,  94  Atl.  588. 
"Part  of  a  Property  which  was  subject  to  a  paramount  mortgage, 
was  subjected  to  a  second  mortgage,  which  expressly  provided 
that  it  was  subject  to  the  existing  mortgage.  Held,  that  the  rule 
of  sale  in  the  inverse  order  of  alienation  was  not  applicable,  and 
that  the  part  subject  to  the  second  mortgage  must  contribute  to 
the  payment  of  the  paramount  mortgage."  Savings  I.  &  T.  Co. 
V.  United  Realty,  &c.,  Co.,  84  E.  472  (Err.  &  App.  I9i5)>  ond 
cases  cited.    Question  of  Intention. 

200.  Lots  TJnreleased  from  Mortgage,  for  Which  Purchase- 
Price  is  Unpaid,  Should  be  First  Sold,  Five  lots  not  released  from 
the  mortgage.  Price  ($1,000)  not  paid  by  purchaser.  "These 
lots  are  subject  to  this  mortgage,  and  should  be  first  sold,  and  the 


INVreRS^  ORDER.  147 

sum  of  $i,ooo,  with  interest  from  the  date  of  the  deed  to  Patter- 
son, paid  to  the  complainant  out  of  the  proceeds;  and  if  the 
residue  of  the  mortgaged  premises  are  sufficient  to  pay  off  the  bal- 
ance of  the  complainant's  debt  and  costs,  then  the  excess  of  the 
proceeds  of  the  five  lots  should  be  paid  to  the  defendant,  Ashbel 
Green  [probably  assignee  of  purchaser]."  Stelle  v.  Andrews,  19 
E.  409  (Chan.  1869).    Affirmed  22  E.  478  (Err.  &  App.  1871). 
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203.  Mortgage  of  Leasehold  Estate  Where  to  be  Recorded? 

204.  Lease  by  Mortgagor  Subsequent  to  Delivery  of  His  Mortgage. 

203.  Mortgage  of  Leasehold  Estate  Where  to  be  Recorded  ?  A 
mortgage  of  a  ten  year  leasehold  estate  may  be  recorded  as  a 
mortgage  of  realty  or  as  a  mortgage  of  chattels.  Lembeck  & 
Betz  Eagle  Brewing  Co.  v.  Kelly,  63  E.  401  (Chan.  1902).  Dis- 
cusses recording  acts,  to  wit:  Conveyance,  pp.  1541,  1549,  1552, 
I553»  sections  21,  41,  53,  and  54;  Chattel  mortgages,  pp.  463, 
etc.    Consult  Leasehold  Estates,  Com.  St.  p.  3085,  etc. 

204.  Lease  by  Mortgagor  Subsequent  to  Delivery  of  the  Mort- 
gage. "It  has  been  held  by  this  court  that  ejectment  may  be  main- 
tained by  the  mortgagee  against  a  lessee  who  holds  the  premises 
by  a  lease  subsequent  to  the  mortgage  without  notice  to  quit. 
Den  V.  Stockton,  7  Halst.  322.  This  proceeds  upon  the  ground 
that  the  mortgagor,  [ee],  holding  a  paramount  title,  may  con- 
sider the  lessee  as  a  trespasser.  The  mortgagor  holds  the  prem- 
ises so  long  as  the  mortgagee  chooses  to  leave  him  in  possession 
as  the  owner,  but  there  is  no  consent  implied  that  he  may  lease 
them.  It  is  well  established  that  a  person  entering  by  title  para- 
mount is  entitled  to  the  -emblements,  and  this  doctrine  applies  to 
a  case  like  the  present,  there  being  no  allegation  that  the  mort- 
gagee or  the  purchaser  ii^  any  way  recognized  the  lease  or  assent- 
ed to  the  sowing  of  the  grain."  Howell  v.  Schenck,  24  L.  91 
(Sup.  Ct.  1853). 
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I,EX  I.OCI  CONTRACTUS. 

205.    The  Law  of  Place  Where  Contract  Was  Made  Rules  Its  Construc- 
tion. 

206.  The  Law  of  Place  Where  Contract  Was  Hade  Bnles  Its 
Construction.  "The  evidence  of  the  mortgagor  himself  shows 
that  the  contract  was  made  in  the  city  and  state  of  New  York, 
where  the  mortgagee  resided  and  had  his  place  of  business.  It 
was  essentially  a  New  York  contract,  and  its  validity  must  be 
tested  by  the  laws  of  that  state,  and  that  the  mortgaged  premises 
are  within  this  state  are  not  material."  Andrews  v.  Torrey,  14 
E.  357  (Chan.  1862).  In  Griffin  v.  Griffin,  18  E.  107  (Chan. 
1866),  The  doctrine  that  deposit  of  title  deeds  made  an  equitable 
mortgage,  because  such  was  the  case  in  New  York,  where  the 
land  was  and  in  which  the  transaction  took  place,  ruled  that  case. 
In  Varick's  Ex'rs  v.  Crane,  4  E.  128  (Chan.  1837),  Doctrine  was 
applied  to  a  bond  and  mortgage  given  by  a  resident  of  New  Jer- 
sey to  a  person  temporarily  residing  here,  but  having  his  perma- 
nent residence  and  his  place  of  business  in  the  city  of  New  York, 
and  the  money  was  there  paid,  to  wit :  the  place  of  the  contract  is 
in  New  York.  Where  a  party's  residence  is  in  one  state,  and  his 
place  of  business  in  another,  the  presumption  is  that  his  contracts 
are  made  rather  at  his  place  of  business  than  at  his  place  of  resi- 
dence. The  fact  that  the  bond  describes  the  obligee  as  now  of 
Jersey  City  is  immaterial;  In  Manhattan  &  S.  Savings  Loan 
Ass'n  v.  Massarelli,  42  Atl*  285  (Chan.  1899),  A  New  York 
building  and  loan  company. 
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CHAPTER  XXXIX. 

I,IENS — LOST^  ETC. 

(See,  Limitations). 

206.  Liens  Lost  on  Distinct  Parcels  of  Mortgaged  Land.     Presumption 

of  Payment  and  Adverse  Possession. 

207.  Attachment  by  Mortgagee. 

208.  Mortgage  Executed  in  Blank  and  Subsequently  Filled  in. 

209.  Mortgage  Debt  May  be  Forgiven  by  Parol. 

210.  Reimbursement  of  Payment  Made  to  Thwart  Mortgage. 

206.  liens  Lost  on  Distinct  Parcels  of  Hortg^ed  Land.  Pre- 
sumption of  Payment  and  Adverse  Possession.  Syllabus.  "Where 
the  purchasers  of  portions  of  mortgaged  property  remained  for 
more  than  twenty  years  in  the  full,  exclusive,  open,  and  actual 
possession  thereof,  without  admitting  the  title  of  the  mortgagee, 
and  no  claim  for  the  principal  or  interest  was  made  against  them, 
the  lien  of  the  mortgage  is  lost  as  to  such  portions,  though  the 
debt  was  kept  alive  by  payments  made  by  the  owner  of  the  other 
portions."  Ely  v.  Wilson,  61  E.  94  (Chan.  1900),  and  cases  cited. 
Swinley  v.  Force,  78  E.  52  (Chan.  1910),  Collects  (at  p.  65)  New 
Jersey  decisions  on,  the  defence  in  equity  against  the  foreclosure 
of  mortgages  of  real  estate  which  is  based  on  lapse  of  time ;  also 
discusses  presumption  of  payment  and  adverse  possession. 

207.  Attachment  by  Mortgagee.  "With  regard  to  the  attach- 
ment being  issued  and  levied  before  the  mortgage  was  recorded, 
thxit  point  is  res  ad  judicata  in  this  state  [Campion  v.  Kille,  15  E. 
476  (Err.  &  App.  1863).  Syllabus.  "The  lien  of  the  writ  of  at- 
tachment before  judgment  does  not  take  priority  over  a  previous 

imregistered  mortgage"] It  follows  that  the  complainants 

are  entitled  to  the  benefit  of  their  mortgage  as  a  lien  prior  to  any 
of  the  judgments  under  the  attachment,  unless  the  conduct  of 
their  testator,  in  himself  issuing  an  attachment  and  presenting  his 
claim  under  the  first  attachment  and  obtaining  a  judgment  there- 
on, can  be  held  as  a  waiver  of  his  lien  under  his  mortgage 

Plainly by  merely  issuing  a  general  attachment  against  the 

defendant  upon  the  debt  secured  by  his  mortgage,  Mr.  Grafflin 
did  nothing  to  disturb  his  lien  under  the  mortgage."  Lanahan  v. 
Lawton,  50  E.  281  (Chan.  1892). 

■ 

208.  Mortgage  Executed  in  Blank  and  Subsequently  Filled  in. 
"I  think  it  cannot  be  doubted  that  the  mortgage  signed  in  blank 
by  Palmer  and  afterwards  filled  in  by  Rogers,  was  not  a  legal 
deed.    The  most  that  can  be  claimed  for  it  is,  that  it  is  an  equita- 
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ble  lien  on  the  premises,  which  this  court  can,  under  proper  cir- 
cumstances, enforce It  cannot  prevail  against  the  equitable 

rights  of  Ella,  who  has  also  the  title  by  law."  Fox  v.  Palmer 
and  others,  25  E.  417  (Chan.  1874). 

SOS.  Hor^ge  Debt  May  be  Forgiven  by  Parol.  Johnston  v. 
Corlies,  6  N.  J.  L.  J.  25  (Chan.  1882). 

210.  Beimbnrsement  of  Payment  Hade  to  Thwart  Mortgage. 
"The  payment  of  this  money,  therefore,  was  necessary  in  order 
to  complete  the  title  which  supports  the  mortgage.  If  a  third  per- 
son, tinder  such  circumstances,  had  advanced  the  money  in  order 
to  prevent  a  forfeiture  of  the  vendee's  rights  under  the  agree- 
ment, I  think  it  would  have  been  equitable  that  he  should  be  reim- 
bursed.    But  Harlan  claims  no  such  equity He  is  detected 

in  an  attempt  to  deprive  the  complainant  of  his  security.  His  ob- 
ject was  to  defeat  the  mortgage;  and  having  been  thwarted  in 
this  unlawful  purpose,  he  has  no  claim  whatever  to  the  interfer- 
ence of  this  court  for  protection.  He  must  stand  upon  his  legal 
rights."    Neligh  v.  Michenor,  11  E.  547  (Chan.  1858). 


CHAPTER  XL. 


us  PENDENS. 


211.  Notice  of  Lis  Pendens  and  Diligence  After  Filing. 

212.  Constructive  Notice  of  Lis  Pendens, 

211.  Notice  of  lis  Pendens  and  Diligence  After  Filing.  ''The 
delay  in  the  prosecution-  of  the  appeal  until  three  years  [lacking 
two  days,  p.  584]  after  the  original  decree  in  chancery  was  fatal 
to  the  effect  of  the  suit  as  notice.  Even  as  against  purchasers 
pendente  lite  claiming  under  the  parties  to  the  suit  a  lis  pendens 
is  notice  only  when  the  suit  is  prosecuted  in  good  faith,  with  all 

reasonable  diligence  and  without  unnecessary  delay in  ofder 

to  retain  the  benefit  of  lis  pendens  [in  a  lower  court]  an  appeal 
must  be  taken  and  prosecuted  without  delay  and  with  such  dili- 
gence as  is  required  by  the  circumstances  of  the  case Cir- 
cumstances may  render  the  full  limit  of  the  time  for  appeal  an  un- 
reasonable delay,  and  a  delay  for  a  less  time  may  be  such  indica- 
tion of  a  waiver  or  abandonment  of  appeal  as  to  justify  third  per- 
sons in  considering  the  suit  at  an  end.  Such  circumstances  ex- 
isted here.  The  jurisdiction  of  the  court  was  originally  invoked 
by  the  complainant  and  cross-complainant  for  the  realization  of 
a  chattel  mortgage  security  and  the  disposition  of  its  proceeds. 
The  property  was  taken  possession  of  by  a  receiver,  sold,  and 
the  proceeds  of  the  sale  were  in  his  hands,  as  an  officer  of  the 
court,  for  distribution  to  the  parties  entitled.  A  final  decree  for 
distribution  was  made,  denying  the  right  to  resort  to  the  lands  for 
the  judgment,  and  was  carried  out.    There  was  no  application  for 

a  stay  pending  appeal  nor  any  notice  of  appeal The  delay 

in  prosecution,  the  appeal  not  being  satisfactorily  explained,  the 
benefit  of  the  suit  as  notice  has  been  lost."  Boice  v.  Conover,  69 
E.  596  (Chan.  1905).  Com.  St.  p.  3175,  section  i.  Gray  v.  Case, 
51  E.  428  (Chan.  1893),  "Notwithstanding  the  severity  of  the 
rule  that  those  who  deal  with  property,  which  is  at  the  time  sub- 
ject to  litigation,  do  so  at  their  peril  and  can  acquire  no  better 
title  than  results  to  the  party  litigant,  it  seems  to  have  been  es- 
tablished in  all  its  rigor  in  New  Jersey These  fundamental 

rights  [rights  of  suitor  to  be  absolutely  secure  against  all  the  rest 
of  the  world  and  public  policy  to  suppress  needless  litigation] 
presuppose  certain  facts  or  conditions.  In  every  such  case,  the 
presumption  is  that  due  a*nd  legal  notice  has  been  given  by  the 
filing  of  a  bill  in  chancery  and  the  issuing  and  service  of  a  sub- 
poena  These  authorities  show  that  the  doctrine  of  lis  pen- 
dens is  not  favored  by  the  courts,  and  that  they  who  rely  upon  it 
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have  the  .burden  of  establishing  the  facts  necessary  to  bring  them 
within  its  requirements."  Company  both  failed  to  give  requisite 
notice,  and  did  not  avail  itself  of  the  right  to  have  equitable  dis- 
tribution of  the  award  amongst  these  interested.  Extent  of  lia- 
bility.   See,  Eminent  Domain,  section  99,  supra, 

212.  Constructive  Notice  of  lis  Pendens.  Syllabus.  ''A  lis 
pendens  merely  disclosing  an  interest  held  by  complainants  will 
not  pve  a  purchaser  constructive  notice  of  the  interest  of  an- 
other disclosed  by  complainants'  bill,  which  is  referred  to  by  the 
lis  pendens/'    Geishaker  v.  Pancoast,  57  E.  60  (Chan.  1898). 


CHAPTER  XLI. 

MARRIED  WOMEN. 

213.  Execution  and  Validity  of  a  Mortgage  by  a  Married  Woman. 

214.  Rights  of  Feme  Covert  Holding  Separate  Estate  Under  an  Ante 

Nuptial  Agreement. 

215.  Estate  in  Entirety. 

216.  Wife  May  Assume  a  Mortgage  in  Taking  a  Conveyance  of  Land. 

217.  Assignment  of  Mortgage  by  Married  Woman. 

218.  Mortgage   by    Married    Woman   to    Secure   Her   Husband's   Debt. 

Duress,  Misrepresentation,  and  Undue  Influence. 

219.  Wife  as  Surety. 

220.  Value,  to  a  Married  Woman,  as  Against  Husband's  Creditor,  of  a 

Resultant  Trust  and  Subsequent  Improvement  of  the  Property. 

221.  New  York  Law  Applied  to  Married  Women's  Contract  to  Purchase 

a  Mortgage. 

213.  Execution  and  Validity  of  Mortgage  Itade  by  a  Harried 
Woman.  "The  execution  of  such  an  instrument  [a  mortgage] 
by  a  married  woman  without  her  husband  is  a  nullity."  (Mod- 
ification of  whole  subject  by  P.  L.  191S,  p.  65,  Ch.  31,  section  7; 
P.  L.  19 16,  p.  321,  Ch.  157.)  Perrine  v.  Newell,  49  E.  62  (Chan. 
1891),  and  cases  cited.  Remedy  Realty  Title  &  Mortgage  Co.  v. 
Schaef  et  al.,  85  Atl.  602  (Chan.  1912),  and  cases  cited.  Form 
of  acknowledgment,  Com.  St.  p.  1547,  section  39;  In  Realty  Title 
and  Mortgage  Co.  v.  Schaaf,  81  E.  115  (Chan.  1912),  and  cases 
cited.  "The  mortgagor  was  a  married  woman  at  the  time  the 
mortgage  was  made  by  her.  Her  husband  (now  deceased)  did 
not  join  in  the  mortgage.     [Acknowledgment  did  not  certify  as  to 

separate   examination.] The  real   estate   described   in  the 

mortgage  was  the  separate  estate  of  the  mortgagor  [who  was  liv- 
ing separate  and  apart  from  her  husband]  and  that  the  mortgage 
was  executed  by  the  mortgagor  for  money  loaned  to  her  by  the 
mortgagee  on  the  credit  of  her  separate  estate,  the  loan  having 
been  made  at  the  time  the  mortgage  was  executed.  It  is  well 
settled  in  this  state  that  under  the  circumstances  stated,  the  in- 
strument intended  as  a  mortgage  is  not  valid  as  a  mortgage  or 
specific  lien ;  the  failure  to  comply  with  the  statutory  require- 
ments is  fatal  to  the  mortgage. as  such.  It  is,  however,  equally 
well  settled  that  under  the  circumstances  stated,  a  court  of  equity 
will  declare  and  enforce  a  lien  against  the  separate  estate  for  the 
debt  intended  to  be  secured  by  the  mortgage.  While  the  mort- 
gage is  not  eflFective  as  a  lien,  it  is  eflPective  to  show  that  the  debt 
was  contracted  on  the  credit  of  the  married  woman's  separate 
estate,  and  that  she  intended  it  to  be  chargeable  thereon." 
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214.  Rights  of  Feme  Covert  Holding  Separate  Estate  Under  an 
Ante  Nnptial  Agreement.  In  a  suit  for  the  residue  of  money  due 
on  a  mortgage  bond  after  foreclosure  of  the  mortgage :  said  bond 
and  mortgage  having  been  duly  executed  under  a  triparty  mar- 
riage settlement,  stipulating  that  its  trustee  should  convey  the 
property  as  directed  by  the  intended  wife  in  writing,  it  was  de- 
cided :  "That  a  feme  covert  is  a  feme  sole  as  to  her  separate  es- 
tate, so  far  as  to  dispose  of  it,  in  any  way,  not  inconsistent  with 

the  terms  of  the  instrument  under  which  she  hold If  by  deed 

the  husband  has  relinquished  any  right  which  he  might  have  ac- 
quired in  the  estate  by  the  marriage,  and  covenanted  not  to  in- 
termeddle therewith,  but  to  permit  the  wife  to  dispose  of  it  by 
deed,  will,  or  otherwise,  at  her  pleasure,  her  right  of  disposition 
remains  as  it  was  before  the  marriage,  and  then  she  is,  in  respect 
of  the  estate,  feme  sole.  But  if  the  terms  of  the  deed  require  a 
particular  mode  of  disposition,  then  as  clearly  those  terms  must 
be  observed;  her  power  is  limited  by  them,  and  she  is  feme  sole 

suh  mode,  and  only  to  the  extent  of  the  power  expressed 

And  the  direction  to  execute  a  bond,  may  in  equity  be  regarded  as 
an  appropriation  of  so  much  of  the  estate  as  is  necessary  to  pay 
it."  "Convey"  construed.  Leaycraft  v.  Hedden,  4  E.  550,  552 
(Chan.  1845). 

215.  Estate  in  Entirety.  "On  the  marriage,  an  estate  for  the 
joint  lives  of  the  husband  and  wife  at  least,  vests  in  the  husband, 
and  no  act  of  the  wife  alone,  separate  from  her  husband,  can  di- 
vest it.  The  question  then  is,  does  the  agreement  before  mar- 
riage alter  the  case?  Notwithstanding  this  agreement,  [that  the 
property  should  be  at  her  own  disposal],  I  apprehend,  the  title 
vested  in  the  husband ;  the  mortgage  and  agreement,  made  at  dif- 
ferent times,  under  different  circumstances,  and  between  differ- 
ent parties,  cannot  be  construed  as  one  instrument."  Den  ex  dem 
Camp.  V.  Quinby,  3  L.  541  (Sup.  Ct.  1812) ;  In  Den  v.  Gardner, 
20  L.  560  (Sup.  Ct.  1846).  Husband  may  mortgage  during  his 
own  life  his  own  interest  in  an  estate  by  the  entirety. 

216.  Wife  Hay  Assume  a  Mortgage  in  Taking  a  Conveyance 
of  Land.     "It  is  insisted,  that  a  promise  by  the  grantee  to  the 
grantor,  to  pay  a  mortgage  debt  as  part  of  the  purchase-money 
of  the  land  conveyed,  is  a  contract  of  suretyship,  and  cannot, 
therefore,  be  made  by  a  feme  covert.    As  between  the  original 
parties,  this  is  not  true ;  the  promise  is  not  collateral,  but  primary, 
and,  in  equity,  the  grantee  is  held  to  be  the  principal  debtor,  and 
the  grantor  the  surety. ....  .The  law,  in  giving  married  women 

the  right  to  acquire  and  hold  land,  did  not  intend  that  their 
capacity  to  make  contracts  to  secure  the  purchase-money,  should 
be  so  limited  and  restricted  that  they  could  get  the  land  without 
paying  for  it Contract  to  assume  the  payment  of  a  mort- 
gage, it  is  a  contract  they  have  a  capacity  to  make,  and  must  be 
enforced."  Huyler's  Executors  v.  Atwood,  26  E.  506  (Chan. 
1875),  affirmed,  28  E,  275  (Err.  &  App.  1877)  "(At  p.  505),  ''This 
question  was  not  raised  by  the  woman,  but  by  her  grantees.    They 
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accepted  a  conveyance  from  her,  containing  a  covenant  that  they 
would  pay  the  mortgage  debt  as  a  part  of  the  purchase-money 
they  agreed  to  pay  her.  They  claim  their  covenant  is  not  binding, 
because  made  to  a  person  who  is  under  no  personal  liability  to  pay 
the  mortgage  debt."  Smallwood  v.  E^ewin,  15  E.  62  (Chan. 
1862). 

217.  ABsignment  of  Mortgage  by  Married  Woman.  "All  as- 
signments made  under  this  section  by  a  married  woman  in  her 
own  right  and  without  her  husband  shall  be  valid."  Com.  St.,  p. 
3418,  section  31. 

218.  Mortgage  by  Married  Woman  to  Secure  Her  Hiuband'a 
Debt.  Dnress,  Misrepresentation,  and,  TTndne  Influence.  ''The 
voluntary  mortgage  by  the  wife  of  her  land  to  secure  the  payment 
of  her  husband's  bond  is  binding  upon  her  not  only  so  far  as  the 
loan  is  concerned,  but  as  to  the  debt  voluntarily  created  by  him 
against  himself  and  arising  from  a  merely  moral  obligation  which 
he  acknowledged  without  demand  or  even  solicitation,  but  solely 
from  his  sense  of  justice.  A  married  woman  may,  with  her  hus- 
band, mortgage  her  land  to  secure  the  payment  of  the  debt  of  her 
husband  or  of  any  other  person,  for  the  payment  of  which  she 
is  in  no  way  liable  and  in  which  she  has  no  interest."  Campbell 
V.  Tomkins,  32  E.  173  (Chan.  1880),  affirmed,  33  E.  362  (Err.  & 
App.  1880).  In  Butterfield  v.  Okie,  36  E.  484  (Chan.  1883), 
Such  mortgage  is  not  valid  as  to  her  then  existing  creditors.  In 
Colonial  Bldg.  &  Loan  Ass'n  v.  Griffen,  85  E.  459,  462,  465 
(Chan.  1915).  Notes  given  by  a  wife  secured  by  mortgage  on 
her  separate  property,  were  void  because  she  received  no  personal 
benefit  therefor.  Husband  gave  notes  and  mortgage  in  part  con- 
sideration of  his  purchase  of  a  saloon.  "It  is  an  established  rule 
that  when  on-e  gives  an  obligation  which  is  void,  or  avoided,  in 
payment  or  discharge  of  an  existing  obligation,  the  prior  obliga- 
tion continues  and  is  enforceable Therefore,  when  the  hus- 
band delivered  the  void  notes  of  his  wife  for  the  part  of  the  pur- 
chase-money which  remained  unpaid  at  the  consummation  of  the 
sale,  he  was  and  continued  liable  to  pay  the  balance  of  the  con- 
sideration, being  the  identical  sums  mentioned  in  said  notes  to  the 
vendor,  and  being  so  liable,  it  may  be  said  that  the  notes  and 
mortgage  in  question  were  given  to  secure  the  payment  of  the 

husband's  debt [The  conveyance  by  the  mortgage,  being 

executed,  if  given  to  secure  the  husband's  debt,  is  good,  and  her 
title  in  equity  can  be  foreclosed.]  To  permit  a  wife,  in  such  a 
case,  to  avoid  her  mortgage  on  the  ground  of  false  representations 
made  to  her  by  her  husband  secretly  and  without  the  knowledge 
or  connivance  of  the  mortgagee,  where  she  duly  acknowledged 
the  instrument  after  the  contents  had  been  made  known  to  her 
(the  eflPect  of  which  will  be  discussed  later),  would  tend  to 
greatly  weaken  and  impair  mortgage  security,  and  is  against  pub- 
lic policy When  this  lady  went  before  the  officer  whose 

duty,  prescribed  by  law,  was  as  above  stated  and  acknowledged 
the  mortgage  in  due  form  of  law,  on  a  private  examination  sep- 
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arate  and  apart  from  her  husband,  she  cannot  now  assert  that 
prior  to  such  examination  her  husband  exercised  the  coercion 
which  she  charges — it  not  appearing  that  the  mortgagee  had  any 
knowledge  of  the  coercive  acts  of  the  husband,  was  in  no  manner 
a  party  to  them,  and  had  no  reason  to  assume  that  the  facts  con- 
tained in  the  certificate  of  the  officer  was  untrue." 

In  Lawshe  v.  Trenton  Banking  Co.,  99  Atl.  618  (Chan.  1916), 

and  cases  cited, "The  bond  and  mortgage  were  delivered  to 

defendant  bank  by  the  husband  of  complainant  accompanied  by 
an  assignment  executed  by  her  [wife]  with  all  the  formalities' 
and  safeguards  provided  by  law  for  the  protection  of  the  assignor 
against  coercion  and  imposition  by  means  of  an  acknowledging 

officer and  no  circumstance  existed  to  suggest  a  suspicion 

that  fraud  or  undue  influence  had  been  exercised  or  that  in  the 
execution  of  the  assignment  complainant  had  not  been  fully  ap- 
prised of  the  nature  and  consequences  of  her  act — See,  also,  as 
to  legal  presumption  of  validity  in  a  transfer  of  property  by  a 
married  woman  to  secure  the  debt  of  another  [two  New  Jersey 
cases] — The  mortgage  was  in  fact  given  to  defendant  to  secure 
the    [husband's]    indebtedness  then  existing   and  thereafter  to 

arise As  to  that  amount  [advanced  after  the  mortgage  was 

assigned]  defendant  clearly  is  entitled  to  the  protection  afforded 

a  purchaser  for  value  without  notice The  evidence  discloses 

no  change  of  position  of  defendant  on  the  faith  or  credit  of  the 
mortgage  with  reference  to  the  preceding  debt ;  it  does  not  even 
appear  that  any  extension  of  time  for  payment  of  the  preceding 
debt  arose  by  reason  of  the  mortgage  security.  In  such  circum- 
stances defendant  cannot  be  accorded  the  rights  of  a  purchaser 
for  value  as  to  the  preceding  debt  as  against  the  superior  equity 
of  complainant  [who,  between  herself  and  her  husband,  would 
be  relieved  from  the  operation  of  the  assignment  on  ground  of 
ignorance  of  nature  of  transaction  and  husband's  undue  influ- 
ence] . 

219.  Wife  as  Surety.  Syllabus  by  Court,  81  Atl.  366,  "Where 
a  married  woman  agrees  that  out  of  her  funds  in  the  hands  .of  a 
third  person  he  may  apply  so  much  of  such  funds  as  may  be 
necessary  to  the  payment  of  a  debt  of  her  husband  for  goods 
purchased  by  him,  if  such  party  will  credit  the  husband,  and  the 
goods  are  furnished,  and  the  application  of  the  necessary  amount 
made,  the  wife  cannot,  after  the  agreement  is  so  completed, 
abrogate  it.  2.  If  a  married  woman  agrees,  if  credit  is  given  to 
her  husband,  she  will  mortgage  her  lands  to  secure  the  payment 
of  it,  and  the  credit  is  given,  and  a  mortgage  is  executed,  although 
for  a  larger  sum,  and  the  difference  between  the  husband's  debt 
and  the  amount  of  the  mortgage  is  paid  to  the  wife,  she  cannot 
recover  the  sum  retained  in  pursuance  of  her  agreement,  upon 
the  ground  that  so  much  of  the  consideration  of  the  mortgage  as 
equals  the  husband's  debt  is  due  and  unpaid" ;  In  Robbins  v. 
Abrahams,  5  E.  465  (Chan.  1846),  "When  the  conveyance  is 
made  by  husband  to  a  wife  (through  a  trustee  with  power  of 
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conveyance),  so  that  the  same  should  not  be  subject  to  his  debts — 
she  may  legally  execute  a  mortgage  to  secure  his  debt/'  In  Mc- 
Fillin  V.  Hoffman,  42  E.  145  (Chan.  1886),  "The  company  there- 
fore knew  that  Mrs.  Hoffman  mortgaged  her  separate  estate  to 

secure  the  payment  of  her  husband's  debt The  release  was 

given  without  consideration  and  without  her  knowledge  or  con- 
sent. The  company  knew  that  she  held  the  relation  of  a  surety 
for  her  husband  in  the  matter.  A  wife  who  joins  with  her  hus- 
band in  a  mortgage  of  her  own  property  to  secure  his  debt  or  the 
payment  of  money  loaned  to  him,  is  the  surety  merely  of  her 
husband  and  is  entitled  to  all  the  rights  and  privileges  of  a  surety 

To  the  extent  of  the  value  of  the  property  released  the 

debt  must,  in  this  case,  as  between  the  creditor  and  surety,  be 
held  to  be  paid";  Davidson  v.  Biddleman,  82  L.  92  (Sup.  Ct. 
191 1,  and  cases  cited.  In  Ferdon  v.  Miller,  34  E.  10  (Chan. 
1881 ),  and  note.  Where  a  bond  and  mortgage  are  given  on  wife's 
separate  property,  by  husband  and  wife  to  her  husband's  partner, 
to  raise  money  on,  with  no  indication  that  he  is  not  the  absolute 
owner  of  same,  an  assignee  for  value  and  without  notice,  is  not 
bound  by  any  private  arrangement  between  mortgagors  and  mort- 
gagees as  to  their  payment  out  of  the  profits  of  the  partnership ; 
Merchant  v.  Thompson,  34  E.  74  (Chan.  1881),  Collects  author- 
ities for  a  married  woman  mortgaging  her  property,  to  secure 
debts. 

220.  Value  to  a  Harried  Woman,  as  Against  Husband's  Credi- 
tor, of  Resultant  Trust  and  Subsequent  Improvement  of  the  Prop- 
erty. A  husband  and  wife  purchased  property,  each  contributing 
one-half  of  a  certain  sum  and  securing  the  balance  by  mortgage. 
The  title  was  taken  in  the  husband's  name,  subsequently  the  wife's 
separate  estate  was  used  in  making  improvements,  and  the  prop- 
erty was  conveyed  to  her.  [By  the  Court]  "The  judgment  cred- 
itor did  not  advance  credit  to  the  husband  upon  the  strength  of 
his  supposed  ownership  of  the  property,  and  in  this  respect  no 

estoppel  is  raised  in  his   favor  as  against  the  wife The 

equities  of  the  creditor  are  those  which  the  husband  would  have 
possessed  if  the  deeds  had  not  been  made.  The  equities  of  the 
wife  are  those  which  arise  by  reason  of  the  resulting  trust,  to  the 
extent  of  one-half  of  the  purchase-price  paid  by  her  ($250), 
plus  the  value  -which  her  expenditures  added  to  the  property 

The  wife  is  not  entitled  to  reimbursement  for  moneys  laid 

out  on  repairs,  for  interest  on  the  mortgage  and  taxes,  because 
she  and  her  two  children  [who  earned  the  money  used  in  im- 
provements] had  the  enjoyment  of  what  these  expenditures  pro- 
duced." Deacon  v.  Alsheimer,  89  Atl.  512  (Chan.  1914).  Other 
cases  found  under  their  separate  heads.  Consult .  "Conveyance 
by  a  Peme  Covert  of  Her  Real  Property,"  and  "Charge  on  Her 
Real  Estate,  in  Law  of  M.  W.  in  N.  J.,  by  Knox." 

221.  New  York  Law  Applied  to  Married  Woman's  Contract  to 
Pnrcliase  a  Mortgage.  "It  was  also  clearly  a  New  York  trans- 
action, from  start  to  finish The  law  of  New  York  State  is 
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clear  that  a  married  woman,  resident  of  the  State  of  New  York, 

would  have  been  liable  under  the  statute  there  in  force The 

only  question,  then,  is  whether  this  court  ought  to  enforce  the 

contract  [to  purchase  a  mortgage]  against  the  defendant 

Thompson  v.  Taylor,  in  the  court  of  errors  and  appeals,  66  N.  J. 

Law  (37  Vr.)  253 The  court  held  the  married  woman  liable 

The  result  binds  me."     Law  v.  Smith,  68  E.  89  (Chan. 

1904). 


CHAPTER  XLII. 

MARSHALLING  ASSETS. 

222.  General  Principal  of  Marshalling^  Assets  Stated.    Latent  Equity. 

223.  Displacement  of  Equity  to  Marshal  Assets  by  Rights  of  Liens  Sub- 

sequently Acquired. 

224.  Subsequent  Mortgagee,  Taking  Mortgage  Without   Notice  of  His 

Right  to  Have  Assets  Marshalled,  Can  Enforce  Same. 

225.  Voluntary    Conveyance    Containing    Covenants    Against    Acts    of 

Grantor.    Assumption  and  Intention. 

226.  Both  Funds  Must  be  Within  the  Jurisdiction  and  Control  of  the 

Court.     Exception.     Rule  of  Inverse  Order  Does  Not  Apply  to 
Purchaser  at  a  Foreclosure  Sale. 

227.  Judgment  Creditor's  Right  to'  Marshal  the  Securities  of  Debtor — 

(Assignor — Mortgagor)  of  a  Contract  for  Conveyance  of  Land 
to  Himself. 
?28.  Marshalling  Where  Alienations  Are  Made  for  a  Nominal  Consider- 
ation, and  not  by  Deeds  of  General  Warranty,  and  With  no  Im- 
plied Intention  that  Vendee  Shall  Receive  the  Full  Benefit  of 
Premises  Without  Incumbrance. 

229.  Transfer  of  Corporate  Shares  in  Blank  and  Their  Deposit  in  Court, 

Instead  of  Actual  Marshalling. 

230.  Shares  of  Stock  in  Buiming  and  Loan  Association  When  Assigned 

Solely  as  Security  for  a  Particular  Loan. 

231.  Misdescription  of  Lot  Rectified  by  Mortgagee  After  Levy  by  Credi- 

tors on  Lot  as   Misdescribed,  and  Then  Levy  on  Said  Lot  by 
Mortgage  for  Mortgage  Debt. 

232.  Judgment  Creditors  Take  the  Property  of  Their  Debtor  as  He  Held 

It.     Purchaser  at  Judicial  Sale  Takes  Title  Burdened  With  Ex- 
isting Charges. 

233.  Right  df  Second  Mortgagee,  or  Purchaser  Under  His  Foreclosure 

Sale,  to  Have  Assets  Marshalled,  as  Against  Fraudulent  Grantee 
of  His'  Mortgagor. 

234.  Rights  of  Assignee  of  First  Mortgage,  Who  Takes  With  Full  No- 

tice of  a  Subsequent  Incumbrance  and  the  Equity  of  its  folder 

in  Respect  to  Collateral  Security  Held  by  First  Mortgagee 

Release,  With  and  Without  Notice,  of  Stock  Held  as  Collateral 
Security. 

235.  Equal  Equities  Between  Two  Second  Mortgagees  Before  and  After 

Foreclosure  by  One  of  Them. 

236.  Inequitable    Use    of    Law — ^Judgments    Reversing    Due    Order    of 

Priority. 

222.    General  Principle  of  Marshalling  Assets  Stated-rXatent 
Equity.    A.  mortgaged  two  lots,  and,  as  additional  and  collateral 

160 


MARSHALLING   ASSETS.  '  i6t 

security  for  the  same  debt  assigned  to  the  mortgagee  five  shares 
of  its  own  stock.  Subsequently  A.  executed  a  mortgage  to  B. 
(complainant),  on  one  of  the  same  lots,  and  later  transferred  his 
interest  in  said  five  shares  to  C,  a  bona  fide  purchaser  without 
notice.  The  lot  not  embraced  in  B/s  mortgage  should  first  be 
sold;  but  C.  holds  his  five  shares  free  from  the  latent  equity  to 
•which  they  were  subjected  to  by  A.  when  he  owned  the  stock. 
Reilly  v.  Mayer,  12  E.  56  (Chan.  1858),  "The  general  principle 
is,  that  if  one  party  has  a  lien  on  or  interest  in  two  funds  for  a 
debt,  and  another  party  has  a  lien*  on  or  interest  in  one  only  of  the 
funds  for  another  debt,  the  latter  has  a  right  in  equity  to  compel 
the  former  to  resort  to  the  other  fund,  in  the  first  instance,  for 
satisfaction,  if  the  course  is  necessary  for  the  satisfaction  of  the 
claims  of  both  parties,  whenever  it  will  not  trench  upon  the  rights 
or  operate  to  the  prejudice  of  the  party  entitled  to  the  double 

fund.'   While  the  common  debtor  owned  the  stock,  there 

was  an  equity,  as  between  him  and  the  complainant  [second 
mortgagee],  that  in  enforcing  the  mortgage  securities,  the  stock 
should  be  applied  to  the  payment  of  the  mortgage  to  which  the 
debtor  had  pledged  it,  in  such  manner  as  to  relieve  the  complain- 
ant's security.  Does,  that  equity  follow  it  into  the  hands  of  a 
bona  fide  purchaser  without  notice?  The  complainant  had  no 
lien  upon  the  property,  either  equitable  or  legal.  He  had  a  right, 
merely,  to  invoke  the  aid  of  a  court  of  equity  to  marshall  the  se- 
curities for  his  relief.  This  right  does  not  follow  the  security  into 
the  hands  of  a  bona  fide  purchaser  without  notice.  The  rule,  that 
has  been  stated  as  a  general  one,  has  its  qualifications,  and  is  never 
applied  except  where  it  can  be  done  without  injustice  to  the  cred- 
itor, or  other  party  in  interest,  having  a  title  to  the  double  fund, 
or  injury  of  a  third  person,  over  whom  the  party  claiming  the 
benefit  of  the  principle,  has  no  superior  equity.  There  certainly 
can  be  no  equity  in  permitting  the  complainant  to  appropriate  the 
property  of  these  innocent  persons  to  relieve  his  security.  They 
purchased  only  subject  to  the  mortgage  of  the  association.  The 
contract  between  the  association  and  the  mortgagor,  was  that 
the  stock  should  be  only  additional  security  to  the  land  embraced 
in  the  mortgage.  The  complainant  now  seeks  to  change  the  con- 
tract, to  the  prejudice  of  these  third  persons There  was 

nothing  to  put  them  on  inquiry." 

223.  Displacement  of  Equity  to  Harshall  Assets  by  Rights  or 
Liens  Subsequently  Acquired.  "The  Somers  Land  Company  was 
the  owner  of  a  judgment  against  one  Kearns ;  Kearns  was  at  the 
time  the  owner  of  several  tracts  of  real  estate;  one  tract  was 
subsequently  conveyed  by  Kearns  to  complainant  by  warranty 
deed,  complainant  not  knowing  of  the  existence  of  the  judgment ; 
Kearns  subsequently  conveyed  another  tract  to  one  Knauer; 
Knauer  subsequently  executed  a  mortgage  to  the  Somers  Land 
Company  to  secure  a  pre-existing  debt  which  he  owed  to  that 
company.  The  Somers  Land  Company  now  seeks  to  enforce  its 
judgment  against  the  land  conveyed  by  Kearns  to  complainant; 
II 
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complainant,  as  the  first  grantee  of  the  judgment  debtor,  seeks  to 
prevent  the  enforcement  of  the  judgment  against  that  land  until 
it  shall  have  been  first  enforced  against  the  land  of  the  judgment 
debtor  which  was,  as  stated,  subsequently  conveyed  to  Knauer, 

and  by  Knauer  mortgaged  to  that  company The  equity  to 

have  assets  marshalled  will  not  be  enforced  when  its  enforcement 
is  operative  to  injure  a  third  party ;  but  such  statements  have  no 
reference  to  circumstances  in  which  the  third  person  injuriously 
effected  has  an  inferior  right  or  equity The  equity  to  mar- 
shall  assets  will  not  be  displaced  by  rights  or  liens  subsequently 
acquired  by  others  unless  the  subsequently  acquired  rights  are 
those  of  innocent  purchasers  for  value  without  notice  of  the  ex- 
isting equity  or  are  inherently  superior-equities In  the  pres- 
ent case,  the  subsequently  acquired  rights  of  the  Somers  Land 
Company  were  not  rights  constituting  a  superior  equity.  Not 
only  was  the  Somers  Land  Company  chargeable  with  notice  of 
complainant's  equity  at  the  time  they  took  their  mortgage,  but  the 
mortgage  was  made  to  secure  a  pre-existing  indebtedness  of  the 
mortgagor.  Under  such  circumstances  they  cannot  be  regarded 
in  equity  as  occupying  the  position  of  innocent  purchasers  for 

value In  the  present  case  the  defendant  seeks  to  destroy 

complainant's  equity  by  the  acquisition  of  a  lien  on  land  conveyed 
by  the  judgment  debtor  to  a  third  party  subsequent  to  the  con- 
veyance to  complainant,  which  lien  was  acquired  for  a  pre-exist- 
ing debt  of  the  third  party;  in  such  case  the  equity  of  complain- 
ant is  clearly  paramount.  The  mere  circumstance  that  the  lien 
was  acquired  by  the  same  person  who  owned  the  prior  lien  can- 
not impart  to  the  lien  so  acquired  any  additional  virtue  or  privi- 
lege.'' Ingersoll  v.  Somers  Land  Co.,  82  E.  477,  480  (Chan. 
I9I3)>  fl  fnine  of  citations. 

224.  Subsequent  Mortgagee  Taking  Mortgage  Without  Notice 
of  His  Eight  to  Have  Assets  Marshalled,  Can  Enforce  Same.  In 
an  action  by  a  mortgagee  to  compel  a  prior  mortgagee  who  had 
taken  collateral  security,  to  apply  the  proceeds  of  the  security 
first  to  discharge  his  mortgage,  it  is  not  necessary  that  it  should 
appear  that  complainant  knew  at  the  time  she  took  her  mortgage 
that  defendant  had  the  latter  secuiity,  and  so  relied  upon  any 
equitable  right  to  compel  the  marshalling  of  assets.  Sherron  v. 
Action  et  al.,  18  Atl.  978  (Chan.  1890),  some  dicta. 

225.  Voluntary  Conveyance  Containing  Covenants  Against 
Acts  of  Orantor — ^Assumption  and  Intention.  "This  conveyance 
was  voluntary.  It  would  not,  therefore,  without  more,  throw 
the  burden  of  existing  mortgages  upon  the  remaining  land.    But 

it  contains  a  covenant  against  the  acts  of  the  grantor At 

the  time  the  deed  was  executed  the  land  was  incumbered  by  two 
mortgages,  neither  of  them  made  by  Mrs.  Kelly.  As  she  did  not 
make  them,  their  existence  did  not  constitute  a  breach  of  her 

covenant The  lot  conveyed  to  Harvey  remained  subject  to 

its  proportionate  share  of  the  charge where  the  conveyance 

is  voluntary  and  there  are  no  covenants,  then  equality  is.  equity 
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In  the  case  in  hand  there  is  no  stipulation,  expressed  or 

implied,  that  the  land  granted  will  be  relieved  from  any  burden, 
except  that  which  the  grantor  herself  has  imposed  upon  it ;  hence, 
as  to  the  mortgages  in  question,  she  stands  in  the  situation  of  one 
who  has  not  covenanted."  Mills  v.  Kelley,  62  E.  214  (Chan^ 
1901).  Deals  also  with  assumption  by  the  grantee  of  the  pay- 
ment of  a  mortgage  which  grantor  is  under  no  obligation  to  pay, 
which  does  not  create  any  equity  in  his  favor :  and  intention,  see 
195  supra. 

226.  Both  Funds  Hnst  be  Within  the  Jnrisdiction  and  Control 
of  the  Conrt.  Exception  Rule  of  inverse  order  does  not  apply  to 
purchaser  at  a  foreclosure  sale.  Suit  to  foreclose  mortgage  upon 
lands  in  New  Jersey.  Defence,  that  complainant's  mortgage  is 
also  a  lien  upon  lands  in  New  York,  which  lands  should  be  first 
foreclosed  and  only  in  case  of  deficiency  suit  be  continued  here. 
Defence  was  made  by  a  person  who  was  formerly  a  second  mort- 
gagee of  the  land  that  was  being  foreclosed  in  New  Jersey,  but 
who  has  himself  foreclosed  here  and  became  the  purchaser  at  the 
foreclosure  sale. 

"The  principle  invoked  is  that  he  who  has  two  funds  for  the 
satisfaction  of  his  claim  shall  not,  by  his  election,  disappoint  him 
who  has  only  one,  and  that  equity,  to  satisfy  both,  will  throw 
him  who  has  the  two  funds  upon  the  fund  which  he  alone  pos- 
sesses, so  that  the  other  fund  may  remain  clear  to  him  who  has 

but  the  one.    This  rule  is  subject  to the  qualification  that 

except  in  very  special  cases,  both  funds  must  be  within  the  juris- 
diction and  control  of  the  court [In  a  special  case  it  should 

be  manifest:]  That  the  creditor  having  the  two  funds  will  not 
sustain  any  loss,  delay  or  additional  expense  by  being  required 

to  adopt  it [Second  mortgagee  claims  to  be  a  purchaser  for 

value  and  invokes:]  "The  principle  that  where  a  mortgagor  for 
valuable  consideration  conveys  a  part  of  the  mortgaged  premises, 
the  portion  retained  is  in  general  primarily,  liable  for  the  payment 

of  the  mortgage  debt But  this  principle  has  no  application 

to  the  facts  of  this  case.  The  defendant's  grantor  is  not  the  mort- 
gagor, but  the  sheriflF The  second  mortgagee  purchased  that 

legal  title  which  he  himself  had  all  the  time  been  holding,  divested, 
however,  of  the  equity  of  redemption.  It  is  difficult  to  under- 
stand how  this  act  alone  could  have  had  the  effect  of  shifting  the 
burden  of  the  first  mortgage — of  throwing  a  heavier  burden  upon 
the  New  York  land.  But  there  is  another  way  of  looking  at  it 
The  ground  upon  which  equity  throws  the  burden  primar- 
ily upon  the  land  that  remains,  after  conveyance  of  a  part,  is 
either  that  the  grantee,  having  paid  full  value  for  what  he  buys, 
ought  not  to  pay  any  more,  or  that  where  the  consideration  is 
not  valuable,  the  grantor,  having  covenanted  against  incum- 
brances is  bound  to  make  the  covenant  good.    The  rule is 

based  upon  the  intention  of  the  parties,  either  expressed  in  the 
writing  passing  between  them  or  implied  from  the  facts  and  cir- 
cumstances of  the  case.'*    The  mere  act  or  intention  of  the  pur- 
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chaser  cannot  shift  the  burden.  The  statute  does  not  give  ex- 
press authority  to  sheriff  to  shift  it.  The  mere  act  of  selling  by 
the  sheriff  and  the  transfer  by  him  cannot  shift  it.  Sternberger 
V.  Sussman,  69  E.  200  (Chan.  1905)  ;  In  Tiffany  v.  Crawford,  14 
E.  284  (Chan.  1862),  "The  mortgagor,  [or  his  assignee],  as 
surety,  would  be  entitled,  upon  payment  of  the  mortgage  debt,  to 
have  the  mortgage  for  the  Wisconsin  lands  transferred  to  him, 
from  the  mortgagee,  or,  if  that  cannot  be  done,  to  have  the  value 
of  those  lands  deducted  from  the  mortgage  debt."  Could  not 
retain  some  benefit  he  had  derived  from  the  application  of  the 
Wisconsin  lands  in  compromise,  and  press  this  equity. 

227.  Judgment  Creditors'  Eights  to  Marshall  the  Securities  of 
Debtor — (Assignor — Mortgagor)  of  a  Contract  for  Conveyance  of 
Xand  to  Himself.  Syllabus.  'The  defendant  Brokaw  had  an  in- 
terest in  certain  lands,  under  a  contract  with  their  owner  to  build 
three  dwelling  houses  thereon  and  to  give  the  owner  $400  for 
each  lot,  to  be  secured  by  a  mortgage  thereon,  when  the  lots 
should  be  conveyed  to  him.  [When  the  contract  was  made, 
Brokaw  entered  into  possession  of  the  lots  and  proceeded  to  build 
the  houses,  but  neither  he  nor  the  assignee  of  his  contract,  ever 
obtained  a  conveyance  of  the  property]*.  The  contract  was  made 
in  October,  1874.  Complainants  advanced  materials  to  him  which 
were  used  in  the  buildings,  and  obtained  a  judgment  for  the 
amount  in  August,  1875.  After  expending  some  $1,600,  he  was 
unable  to  proceed,  and  applied  to  complainants  for  an  advance, 
to  be  secured  by  an  assignment  of  the  contract  and  the  materials 
on  the  ground.  The  complainants  refused,  and  Kirk  thereupon 
made  advances  to  Brokaw,  to  finish  the  buildings  and  for  other 
purposes,  amounting  to  $12,000,  secured  by  such  assignment. 
Held That  Brokaw's  interest,  being  an  equity  of  redemp- 
tion, the  complainant's  (the  bill  is  a  creditor's  bill)  are  entitled 
to  an  account  from  Kirk,  and  to  have  the  securities  for  his  debt 
(he  has  other  security  besides  the  contract)  marshalled."  Dodge 
V.  Brokaw,  32  E.  154  (Chan.  1880),  affirmed  36  E.  357  (Err.  & 
App.  1882). 

228.  Marshalling,  where  Alienations  are  Made  for  a  Nominal 
Consideration,  and  not  by  Deeds  of  Oeneral  Warranty,  and  with  no 
Implied  Intention  that  Vendee  shall  Eeceive  the  Fnll  Benefit  of 

Promises  without  Incumbrance.  "The  deed not  being  shown 

to  be  a  purchase  upon  valuable  consideration,  or  a  deed  of  war- 
ranty  the  doctrine  of  marshalling  the  properties  in  the  in- 
verse order  of  alienation  does  not  apply.  As  between  different 
portions  of  the  premises  subject  to  a  common  charge,  the  general 
and  fundamental  rule  of  equity  is,  that  the  burden  is  to  be  borne 
by  the  different  portions  ratably.  The  exception  to  the  opera- 
tion of  this  fundamental  rule,  which  is  made  for  the  purpose  of 
marshalling  the  portions  in  favor  of  a  prior  grantee  of  a  portion 
of  the  premises,  is  based  not  on  the  simple  fact  of  the  earliest 
grant,  but  upon  the  conclusion  that  the  character  and  circum- 
stances of  the  earliest  conveyance  are  such  as  show  that  it  was 
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the  intention  of  the  parties  to  the  conveyance  that  the  portion 

conveyed  should  be  free  from  the  common  burdens In  Hoy 

V.  Bramhall,  [4  C.  E.  Gr.  563,  and  cases  cited  p.  569  (Errors 
and  Appeals,  1868],  it  was  held  that  where  by  the  terms  of  the 
sale  of  a  portion  of  the  mortgaged  premises  the  mortgage  was 
to  remain  a  common  charge,  the  portion  conveyed  ^must  con- 
tribute ratably.  The  cases  in  this  state  applying  the  rule  of  mar- 
shalling between  successive  grantees  of  the  mortgagor,  are  cases 
of  purchase  for  value  or  under  general  covenants  of  warranty, 
[cites  four] In  such  cases,  courts  of  equity,  for  the  pur- 
pose of  carrying  out  the  evident  intention  of  both  parties,  that 
the  vendee  shall  receive,  so  far  as  possible,  the  full  benefit  of  the 
purchase  free  of  encumbrance  as  intended  to  be  made,  have  re- 
quired the  property  remaining  in  the  vendor  to  be  first  exhausted 

Where  the  deed  is  upon  a  nominal  consideration  and  there 

is  no  agreement  either  express,  as  by  warranty  in  the  deed  or 
other  covenant,  and  no  agreement  can  be  implied  from  the  cir- 
cumstances of  the  case,  that  the  portion  conveyed  was  to  be  free 
from  encumbrances,  I  see  no  equitable  reason  for  holding  that 
there  should  be  any  marshalling  of  the  different  portions  for  the 
discharge  of  the  common  burden.  Under  such  circumstances  the 
true  equity  would  seem  to  be  ratable  contribution,  according  to 
the  general  and  fundamental  rule  above  stated."  Nominal  con- 
sideration of  grant  was  that  grantee  should  build  a  depot  on  land 
conveyed.    Jackson  v.  Convict,  57  E.  525  (Chan.  1898). 

229.  Transfer  of  Corporate  Shares  in  Blank  and  Their  Deposit 
in  Conrt,  Instead  of  Actnal  Marshalling.  Syllabus.  ''On  a  bill 
to  foreclose  a  mortgage  given  to  secure  future  advances,  where 
complaint  holds  corporate  shares  as  collateral,  he  will  not  be  re- 
quired, as  against  other  creditors,  first  to  exhaust  his  remedy 
against  such  shares,  but  will  be  allowed  to  transfer  them  in  blank, 
and  deposit  them  in  court."  Lanahan  v.  Lawton,  50  E.  277,  283 
(Chan.  1892). 

230.  Shares  of  Stock  in  Building  and  Loan  Association  when 
Assigrned  Solely  as  Security  for  a  Particular  Loan.  Syllabus.  'In 
a  contest  between  mortgagees  in  foreclosure  proceedings  a  junior 
encumbrancer  is  entitled  to  enforce  the  rule  as  to  marshalling  se- 
curities as  against  a  prior  encumbrancer  to  a  building  and  loan 
association  holding  in  addition  to  its  real  estate  mortgages  certain 
shares  of  its  own  stock  assigned  to  it  as  collateral  security  simul- 
taneously with  the  making  of  its  said  mortgages,  where  it  is  clear 
from  the  evidence  that  the  sole  purpose  of  the  assignment  of  such 
shares  of  stock  at  the  time  of  the  making  thereof  was  to  protect 
and  secure  the  repayment  of  the  loans  then  made."  By  the  Court. 
"The  sole  question  is  whether,  upon  the  proofs,  it  appears  that  the 
association  has  acquired  any  title  to  those  shares  which  will  pre- 
vent the  operation  of  the  doctrine  [marshalling.]"  Stock  as- 
signed at  different  times  for  the  particular  purpose  of  securing 
each  particular  loan  and  no  other.   Mortgage  not  in  usual  form. 
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Halkett  v.  Young,  73  E.  10,  12  (Chan.  1907).    Harron  v.  Dubois, 
64  E.  662  (Chan.  1903),  and  cases  cited. 

231.  Hisdescription  of  Lot  Eectified  by  Mortgagee  aftet  Levy 
by  Creditors  on  Lot  as  Hisdescribed — and  then  Levy  on  Said  Lot 
by  Mortgagee  for  Mortgage  Debt.  By  a  mistake  in  the  description  a 
mortgage  covered  only  eleven  feet  front  and  rear  of  a  certain  lot. 
After  its  execution  creditors  recovered  judgments  against  the 
mortgagor  and  levied  on  the  lot  as  described  above.  Afterwards 
the  mortgagee  recovered  judgment  against  the  mortgagor  for 
the  same  debt,  and  levied  on  the  whole  lot,  the  mistake  having 
been  made,  meanwhile,  discovered  and  rectified  by  another  deed 
from  mortgagor  to  mortgagee.  Mortgagee's  lien  on  the  eleven 
feet  was  prior  to  that  of  the  other  judgment  creditors,  by  virtue 
of  his  mortgage;  and  on  the  remainder  of  the  lot,  by  virtue  of 
the  levy  under  his  judgment.  (At.  P.  59),  "Though  his  judg- 
ment is  junior  to  theirs,  he  has  a  levy  there  under  on  the  part  of 
the  lot  not  covered  by  the  description  of  his  original  deed  there- 
for, while  they  have  not,  and  he  is,  therefore,  entitled  to  priority 
of  lien  thereon."  Lovejoy  v.  Lovejoy,  31  E.  55  (Chan.  1879). 

232.  Judgment  Creditors  Take  the  Property  of  Their  Debtor 
as  He  Held  It.  Purchaser  at  Judicial  Sale  Takes  Title  and  Bur- 
dened with  Existing  Charges.  Syllabus.  "A  member  of  a  build- 
ing and  loan  association  executed  to  it,  as  security  for  a  loan,  a 
mortgage,  and  as  collateral  thereto,  assigned  over  ten  shares  of 
its  stock  of  which  he  was  the  owner ;  subsequently  he  executed  a 
mortgage  on  the  same  premises  to  H.  and  after  that  conveyed  to 
him  the  mortgaged  premises  in  fee.  Judgments  were  then  ob- 
tained against  the  mortgagor,  and  the  ten  shares  of  stock  levied 
on.  Held,  that  the  equity  which  H.  had  acquired,  as  against  the 
mortgagor  and  the  association,  to  have  the  assets  so  marshalled 
that  the  debt  of  the  association  should  be  paid  primarily  out  of 
the  ten  shares  of  stock,  could  not  be  impaired  or  affected  by  the 
subsequent  intervention  of  the  judgment  creditors.  2.  In  the 
marshalling  of  assets,  mere  judgment  creditors  do  not  occupy 
the  same  vantage  ground  with  bona  fide  purchasers  for  a  valu- 
able consideration,  without  notice.  3.  The  general  rule  is,  that 
the  right  of  the  creditor  to  marshall  the  assets  of  the  debtor,  is 
absolute  against  the  debtor  himself,  and  cannot  be  takeVi  away 
by  the  subsequent  action  of  other  creditors."  Herbert  v.  Me- 
chanics' Building  and  Loan  Association,  17  E.  497  (Err.  &  App. 
1864).  A  leading  case.  In  Harron  v.  Du  Bois,  64  E.  662  (Chan. 
1903).  Facts,  first  mortgage  covered  hotel  and  lots.  Second 
mortgage  covered  hotel  only.  Purchaser  at  sheriff's  sale  of  the 
equity  of  redemption  in  lots,  under  subsequent  judgment,  claimed 
marshalling.  **The  equity  of  th6  junior  creditor,  having  a  lien  on 
only  one  of  two  funds,  became  fixed  as  against  th-e  mortgagor, 
at  the  time  the  second  mortgage  was  taken.  Judgment  creditors 
of  the  mortgagor,  by  their  judgments  and  levies,  take  the  prop- 
erty of  their  debtor  as  he  held  it,  and  nothing  more [Pur- 
chaser, had  record  notice  of  second  mortgagee's  right  to  mar- 
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shall.]  The  defendant  Du  Bois,  as  purchaser  at  the  judicial  sale, 
took  the  vacant  lots  burdened  with  the  then  existing  charges,  and 
has  no  status  which  enables  him  to  escape  by  shifting  them  to 
other  property  in  which  he  has  no  interest."  Bishop  Bailey  B.  & 
L.  Ass'n  V.  Kennedy  et  al.,  12  Atl.  142  (Chan.  1888),  and  cases 
cited.  Red  Bank  Mutual  Building  and  Loan  v.  Patterson,  27  E. 
223  (Chan.  1876),  Phillipsburg  Mutual  Loan  and  Building  Asso- 
ciation V.  Hawk,  27  E.  355  (Chan.  1876). 

233.  Right  of  Second  Mortgagee,  or  Purchaser  under  His 
Joreclosure  Sale,  to  Have  Assets  Marshalled,  as  Against  Fraudu- 
lent'Grantee  of  His  Mortgagor.  Syllabus.  ''5.  The  right  of  a 
second  mortgagee  to  have  the  assets  and  securities  marshalled 
so  that  a  preceding  mortgagee  may  be  required  to  look  first  to 
the  lands  on  which  the  second  mortgage  is  not  a  lien,  is  abso- 
lute against  the  mortgagor,  and  against  his  voluntary  fraudulent 
grantee  of  the  lands  on  which  the  second  mortgage  is  not  a  lien. 
6.  The  purchaser  at  a  foreclosure  sale  under  a  second  mortgage 
receives  the  title  which  the  mortgagor  had  at  the  time  of  the  de- 
livery of  that  mortgage,  and  attendant  upon  that  title  he  takes 
the  right  which  the  second  mortgagee  received,  to  have  the  assets 
marshalled,  and  he  may  assert  this  equity  against  the  subsequent 
voluntary  and  fraudulent  grantee  of  the  mortgagor.*'  Whittaker 
v.  Belvidere  Roller  Mill  Co.,  55  E.  674  (Chan.  1897),  (at  p.  687, 
688),  "No  court  of  equity  would  permit  a  debtor,  as  against 
whose  property  an  equity  had  become  established,  even  though  it 
be  latent,  to  nullify  its  effects  by  making  a  purely  voluntary 

deed There  is  no  compulsion  upon  the  mortgagee,  whose 

debtor  has  thus  provided  [by  granting  premises  to  a  party  who 
covenanted  to  pay  off  mortgages  as  part  of  the  consideration]  an 
additional  covenant  for  the  payment  of  the  mortgage  debt,  to 
accept  the  benefit  of  this  covenant  and  resort  to  it  at  the  sacrifice 

of  other  equities The  mortgagee,  by  the  covenant,  becomes 

entitled  to  be  substituted  in  the  place  of  the  mortgagor,  but  he 
is  under  no  obligation  to  enforce  the  covenant  unless  he  chooses 
to  do  so.  He  may  look  only  to  his  mortgage  and  to  its  equities, 
if  he  likes.  Nor  can  the  taking  of  such  a  covenant  by  the  mort- 
gagor, from  the  purchaser,  force  the  mortgagee  to  give  up  the 
equities  attendant  upon  his  mortgage,  and  to  accept  in  their  place 
the  covenant  of  some  party  of  his  debtor's  selection  to  pay  his 
debt.  The  equity  to  have  the  assets  marshalled,  outstanding  in 
the  mortgagees  having  a  lien  only  upon  one  fund,  can  only  be 
taken  away  by  the  consent  or  act  of  those  mortgagees  themselves, 
or  by  the  intervention  of  some  superior  equity,  as  that  of  a  bona 
fide  purchaser  without  notice."  No  superior  equities  had  inter- 
vened. 

234.  Rights  of  an  Assignee  of  a  First  Mortgage  who  takes 
with  Full  Notice  of  a  Subsequent  Incumbrance  and  the  Equity 
of  Its  Holder  in  Respect  to  Collateral  Security  Held  by  First  Mort- 
gagee. Release,  with  and  without  Notice,  of  Stock  Held  as  Collater- 
al Security.  Syllabus,    "i.  Where  the  holder  of  a  first  mortgage 
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has  received  ample  collateral  security  for  its  payment,  the  rights  of 
a  subsequent  mortgagee  cannot  be  defeated  by  the  assignment  of 
the  first  mortgage  to  a  party  who  had  full  notice  and  knowledge 
of  such  other  encumbrance  and  the  equity  of  the  holder  thereof  in 
respect  to  such  collateral  security.  2.  A  mortgage  held  by  J.  B., 
covering  several  lots  of  land,  had  been  reduced  to  $7,400  at  the 
time  when  the  mortgagor  sold  an  unreleased  lot  to  M.  &  R.,  with 
full  covenant  of  warranty,  &c.,  receiving  therefor  a  mortgage- 
In  order  to  obtain  releases  of  some  of  the  other  lots,  the  mort- 
gagor asigned  to  J.  B.  two  other  mortgages,  for  $6,500,  and  his 
own  note  for  $900.  Afterwards,  such  mortgagor  assigned  to  F. 
the  M.  &  R.  mortgage,  representing  to  F.  that  it  was  a  first  mort- 
gage. To  secure  another  debt,  the  mortgagor  and  the  complain- 
ants induced  J.  B.  to  assign  to  the  complainants  the  $7,400  mort- 
gage, which  was  taken  by  them  with  notice  and  knowledge  of 
the  equity  of  F.  Held,  that,  as  to  the  amount  of  the  collaterals, 
$6,500,  the  complainant's  mortgage  must  be  held  to  be  satisfied  as 

against  F."   By  the  Court.     The  bank had  full  knowledge 

of  the  equity,  [of  subsequent  mortgagee],,  and  with  that  knowl- 
edge it  became  a  party  to  an  arrangement  by  which  Brown,  [as- 
signee of  first  mortgage],  though  he  had  recourse  to  the  col- 
laterals for  the  satisfaction  pro  tan  to  of  his  mortgage  debt,  at 
the  same  time  assigned  the  mortgage  to  the  bank,  to  be  held  as 
a  still  subsisting  encumbrance  on  the  mortgaged  premises;  thus 
enabling  Barrows  [mortgagor]  to  make  the  collateral  mortgages 
available  to  himself,  and  defeat  Bill's  equity.  A  paramount  cred- 
itor who,  having  two  funds,  only  one  of  which  is  common  to  him 
and  a  junior  creditor,  takes,  with  knowledge  of  the  rights  of  the 
latter,  that  which  is  his  only  resort,  will  be  required  in  equity  to 
cede  so  much  of  the  other  fund  as  will  compensate  for  the  in- 
jury." Bergen  Savings  Bank  v.  Barrows,  30  E.  89,  94  (Chan. 
1878). 

In  Washington  Building  and  Loan  Association  v.  Beaghen,  27 
E.  98  (Chan.  1876).  Syllabus.  "A  mortgagee  of  land,  holding 
an  assignment  of  stock  as  collateral  to  his  mortgage,  released  the 
latter,  with  actual  notice  of  the  existence  of  a  subsequent  mort- 
gage on  the  land;  held,  that  the  prior  mortgage  was,  so  far  as 
the  right  of  the  subsequent  one  was  concerned,  satisfied  to  the 
extent  of  the  value  of  the  stock."  In  Sudbury  v.  Merchantville 
Building  and  Loan  Ass'n,  57  E.  345  (Err.  &.App.  1898),  and 
cases  cited.  "But  the  junior  encumbrancer  can  successfully  com- 
plain only  when  it  appears  that  the  security  was  released  after  the 
older  creditor  had  notice  of  the  existence  of  the  junior  encum- 
brance." Director  acting  for  himself  and  not  as  director  does 
not  charge  association  with  notice. 

235.  Equal  Equities  between  Two  Second  Mortgagees  before 
and  after  Foreclosure  by  One  of  Them.  Syllabus.  '*i.  The  equi- 
ties between  the  holders  of  two  second  mortgages,  each  upon  a 
distinct  tract  of  land,  both  of  which  are  embraced  in  a  first  mort- 
gage, are  equal,  and  each  is  bound  to  bear,  in  due  proportion  to 
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the  value  of  the  tract  mortgaged  to  him,  the  burden  of  the  first 
mortgage.  2.  A  holder  of  a  second  mortgage  has  the  right  to 
foreclose  it,  and  sell  the  property  for  the  payment  of  his  debt, 
subject  to  the  lien  of  the  first  mortgage.  If  he  becomes  himself 
the  purchaser,  he  is  still  entitled  to  all  the  equities  to  which  he 
was  entitled  before  the  sale."  EflFect  of  announcement  at  Sheriflf's 
sale.    Mutual  Life  Insurance  Co.  v.  Boughrum,  24  E.  44  (Chan. 

1873). 
23o.    Inequitable  Use  of  Law-Judgments  Beversing  Dne  Order 

of  Priority.  Syllabus.  "The  complainant,  being  the  earliest 
grantee  of  owner,  had  an  equity  against  mechanics'  lien-claimant 
to  have  its  property  sold  last  to  satisfy  the  lien.  A  subsequent 
mortgagee  of  another  portion  of  the  lien-curtilage  obtained  a 
decree  of  foreclosure,  to  which  complainant  was  not  a  party,  ex- 
cepting expressly  the  complainant's  interest  from  the  foreclosure 
sale.  After  this  decree,  the  mortgagee  bought  up  the  lien-judg- 
ments and  thereunder  sold  the  interest  of  the  complainant,  ex- 
cepting from  such  sale  other  parts  of  the  lien-curtilage.  Held, 
that  this  was  an  inequitable  use  of  the  law- judgments,  by  which 
the  due  order  of  priority  was  reversed.  The  mortgagee  who  pur- 
chased at  sale  on  lien- judgments  enjoined  from  prosecuting  eject- 
ment against  complainant.'*-  Acquackanonk  Water  Co.  v.  Man- 
hattan Life  Ins.  Co.,  36  E.  586  (Err.  &  App.  1883). 


CHAPTER  XLIII. 

mechanics'  liens. 

237.  Purchase-Money    Mortgage.      Instantaneous     Seizin.      Consent    of 

Owner.     Statutes. 

238.  Married  Women. 

239.  The  Motive  or  Acts  of  Mortgagor  Cannot  Affect  Claim  of  Bona 

fide  Lien  Holders. 

240.  Effect  on  Liens  of  Change  of  Ownership  of  Building.     New  Com- 

mencement. 

241.  Against  Whom  Liens  for  Repairs  Are  Not  Valid. 

242.  Consent  of  Owner.     Fixtures. 

243.  When  Release  by  Mortgagee  of  Other  Lands  in  a  Mortgage,  Entitles 

Lien  Holder  to  Its  Benefit. 

244.  Subrogation. 

245.  Apportioning  Claims  on  Separate  Buildings  and  Designating  Specific 

Amount  Claimed  on  Each. 

246.  Filing  Written  Contract  Does  Not  Protect  Building  from  Liens  for 

Materials  Furnished  by  the  Owner — Mortgagor. 

247.  Title  of  Purchaser  at  Execution  Sale  Under  a  Judgment  Recovered 

Under  a  Mechanics'  Lien. 

248.  Materials  Furnished  But  Not  Used. 

249.  Work  Done  Which   Starts  a   New  Time   for  Filing  Lien   Claims. 

Architect's  Certificate.    Curtilage  Defined. 

250.  Test  of  Priority  of  a  Mortgage  Over  a  Lien  Claim  filed  Upon  the 

Property  Subsequent  to  Recording  of  the  Mortgage. 

251.  A  Fixture  is  Lienable.    Dictum  by  Vice-Chancellor  on  Com.  St  pp. 

3303.  3310,  Sections  15  and  28. 

252.  All    Liens   Under    Mechanics'    Lien    Act   Are   Concurrent   and   the 

Fund  Which  Stands  to  Pay  All  Claims  Ratably  Cmnnot  be  Di- 
verted from  that  End. 

253.  Controverting  What  Lien  Covered,  After  Full  Execution  of  a  De- 

cree for  the  Sale  of  Land  Only — and  Surplus  Money  Brought  Into 
Court. 

254.  Release  or  Waiver  of  Lien  Upon  Premises. 

254a.  Priority  Between  Mortgage  and  Lien  Claims.  Purchase-Money 
Mortgage  How  Defined?  Equitable  Estate  is  Not  Subject  to  a 
Mechanics'  Lien.    Comp.  Stat.  p.  3302,  Section  14,  Applied. 

237.  Purchase-money  Mortgage.  Instantaneous  Seizin.  Con- 
sent of  Owner.  Statutes.  The  holder  of  two  mortgages  surren- 
dered them  and  took  another  in  lieu  thereof  at  the  same  time. 
Before  this  surrender  Butler  furnished  to  the  owner  and  mort- 
gagor materials  for  a  building  on  the  mortgaged  premises.     For 
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these  materials  he  afterwards  took  a  general  and  special  judg- 
ment. In  the  suit  by  the  mortgagee  to  foreclose,  Butler  insisted 
that  his  lien  was  entitled  to  precedence,  because  the  exchange 
of  the  old  mortgagee  for  the  new  was  in  point  of  time,  after  the 
Tien  of  material-man  attached  under  the  statute.  "Her  [grantee's] 
seizin  was  but  for  an  instant.  The  moment  title  tpjiched  her,  it 
passed  from  her.  The  instant  the  burden  of  the  prior  mortgagee 
was  lifted,  a  new  burden  took  its  place.  The  old  burden  was  re- 
moved, not  to  free  the  land,  but  to  make  place  for  a  new  burden 

Such  a  seizin  [for  an  instant]  is  not  sufficient  to  bring  the 

land  within  the  grasp  of  a  mechanics'  lien,  so  as  to  make  the  lien 
an  encumbrance  prior  and  paramount  to  the  mortgage.  In  Mc- 
intosh V.  Thurston,  lo  C.  E.  Gr.  242,  it  appeared  that  Thurston 
had  commenced  the  erection  of  a  building  on  land  which  he  had 
agreed  to  purchase,  but  to  which  he  had  not  yet  acquired  title  by 
deed.  When  the  building  was  nearly  completed,  a  conveyance 
was  made  to  him,  and,  simultaneously  with  its  delivery,  he  ex- 
ecuted a  mortgage  to  the  complainant.  A  mechanics'  lien  was 
subsequently  filed  for  a  debt  incurred  in  the  erection  of  the 
building  prior  to  the  conveyance  to  Thurston,  and  a  judgment  re- 
covered thereon.  In  deciding  which  of  these  two  encumbrances 
was  entitled  to  the  superior  position,  the  chancellor  said :  'Thurs- 
ton was  seized  for  an  instant  only.  He  received  and  parted  with 
the  title  at  the  same  time,  and  was  but  the  instrument  of  convey- 
ing it  to  the  complainant.    To  such  a  merely  transitory  seizin  no 

lien  could  attach* It  is  now  well  settled,  that,  where  lands 

are  purchased,  under  an  agreement  that  the  purchase-money 
shall  be  secured  by  mortgage  on  the  lands  agreed  to  be  conveyed, 
and  the  vendee,  without  the  written  consent  of  the  owner,  com- 
mences the  erection  of  a  building  before  obtaining  title,  if  a 
mortgage  for  the  purchase-money  be  given  when  title  is  made  to 
the  vendee,  it  will  be  entitled  to  preference  over  a  mechanics' 
lien  founded  on  a  debt  contracted  in  the  erection  of  the  building, 
though  the  mortgage  be  given  at  a  date  subsequent  to  the  com- 
mencement of  the  building."  Clark  v.  Butler,  32  E.  666  (Chan. 
1880).  Under  the  circumstances  of  last  paragraph,  Lamb  v. 
Cannon,  38  L.  362  (Sup.  Ct.  1876),  where  claim  was  filed  after 
foreclosure  suit  was  instituted  and  no  application  to  be  made  a 
party  defendant  was  made.  Syllabus.  **C)ne  who  purchased  the 
equity  of  redemption  of  the  mortgagor,  after  the  deed  was  de- 
livered to  him,  and  who,  subsequently,  purchased  the  premises  at 
sheriff's  sale  under  foreclosure  of  the  purchase-money  mortgage, 
holds  the  title  free  from  the  lien  claims  filed  for  materials  fur- 
nished before  the  execution  and  delivery  of  the  mortgage."  Com. 
St.  p.  3310,  section  28.  Bradley  v.  Bryan,  43  E.  400  (Chan. 
1887),  and  cases  cited,  and  note  p.  397.  Com.  St.  p.  3209,  sec- 
tion 7,  "If  any  building  be  erected  by  a  tenant  or  other  person 
than  the  owner  of  the  land,  then  only  the  building  and  the  estate 
of  such  tenant  or  other  person  so  erecting  such  building,  shall  be 
subject  to  the  lien  created  by  this  act  and  the  other  provisions 
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thereof,  unless  such  building  be  erected  by  the  consent  of  the 
owner  of  such  lands  in  writing,  which  writing  may  be  acknowl- 
edged or  proved  and  recorded.'* 

In  New  Jersey  Bldg.  Loan  and  Invest.  Co.  v.  Bachelor,  54  E, 
601-606  (Chan.  1896),  and  cases  cited,  "The  important  question  is 
whether  the  lien  of  the  complainant's  mortgage  is  prior  to  the 

mechanics'  lien  in  whole  or  in  part A  part  of  the  sum  lent 

went  to  pay  the  purchase-money,  and  a  part  of  it  was  paid  to 

Mrs.  Bachelor.    What  she  did  with  it  does  not  appear The 

contention  is  that,  to  the  extent  that  the  land  vests  in  the  grantee 
beneficially,  the  lien  of  the  mechanic  must  prevail.     I   am  of 

opinion  that  this  contention  is  well  founded Only  to  the  ex- 

tent  that  the  mortgage  secures  purchase-money  will  it  have  prior- 
ity over  the  Hen." 

In  Associates  of  the  Jersey  Company  v.  Davison,  29  L.  423 
(Err.  &  App.  i860). 

"The  lien  law,  so  far  as  it  operates  to  charge  the  lands  of  a 
party  with  a  debt  not  contracted  by  him.  or  for  his  ultimate  bene- 
fit, should  be  strictly  construed.  Such  is  the  case  when  it  is 
sought  to  charge  the  lands  in  pursuance  of  a  consent  in  writing, 
where  it  can  be  charged  in  no  other  way.  The  owner  of  land 
who  permits  a  building  to  be  erected  by  another  upon  it,  has  this 
protection,  until  he  consent  explicitly  in  writing  to  have  it  become 
subject  to  the  provisions  of  the  lien  law,  his  land  cannot  be  held. 
The  law  exempts  it  until  that  consent  is  given,  upon  the  plainest 
principles  of  natural  justice,  that  one  man's  property  shall  not  be 
taken  to  pay  another's  debts."  The  agreement  to  convey  itself 
negatived  all  idea  of  consent.  In  Macintosh  v.  Thurston,  25  E. 
248  (Chan.  1874),  and  case  cited.  National  Bank  of  the  Metrop- 
olis V.  Sprague  et  al.,  20  E.  26  (Chan.  1869),  A  written  contract 
to  convey  does  not  amount  to  a  consent  in  writing  to  erect  build- 
ings. Grantwood  Lumber  Co.  v.  Abbott,  80  L.  566  (Sup.  Ct, 
1910),  not  a  mortgage  case. 

238.  Harried  Woman.  Authorization  or  knowledge  by  a 
married  woman  of  the  erection  or  repairs  of  a  building  on  her 
land  or  putting  fixtures  thereon,  unless  she  duly  and  properly 
files  her  dissent  thereto,  subjects  her  land  to  a  lien  for  mechanics' 
claim :  and  subjects  thereto  the  purchase-money  mortgage  subse- 
quently received  by  her  therefor.  Com.  St.  p.  3303,  section  13. 
Kittredge  v.  Newmann,  26  Eq.  199  (Chan.  1875). 

239.  The  Motive  or  Acts  of  Moriigagor  Cannot  Effect  Claim  of 

Bona  Fide  lien  Holders.    "The  only  question  in  dispute is 

whether  the  complainant's  mortgage  is  a  prior  encumbrace  to 
the  liens  of  the  mechanics  and  material  men If  it  be  ad- 
mitted that  Torrey  [mortgagor]  acted  in  violation  of  good  faith 
in  concealing  or  in  failing  to  disclose  the  existence  of  the  [bona 
fide]  liens  at  the  time  he  procured  the  loan  from  the  complainant 
for  which  the  mortgage  was  given,  it  cannot  affect  the  legal  or 
equitable  rights  of  the  lien  holders.  Nor  are  these  rights  at  all 
impaired,  if  it  be  admitted  that  the  liens  were  filed  at  the  instance 
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of  Torrey If  Torrey  was  actuated  by  fraudulent  motives 

it  could  not  effect  the  right  of  the  lien  holders.  The  validity  of 
the  liens  cannot  depend  upon  the  motives  which  suggested  their 
being  filed."  Gordon  v.  Torey,  15  E.  113,  115  (Chan.  1862). 

2^.  Effect  on  Liens  of  Change  of  Ownership  of  Building.  New 
Commencement.  "The  building  was  commenced  by  Torrey  while 
the  title  was  in  him.    The  foundation  was  then  built.    The  liens 

attached  at  the  commencement  of  the  building and  the  title 

passed  to  Oakley,  and  was  reconveyed  to  Torrey  subject  to  the 

encumbrance  of  the  liens A  change  of  ownership  during 

the  progress  of  the  building  does  not  make  a  new  commence-, 
ment  of  the  building  nor  affect  the  validity  of  the  encumbrance 

Nor  will  the  interruption  of  the  work  for  a  short  period, 

and  its  subsequent  resumption  without  change,  of  its  original 
design  and  character,  constitute  a  new  commencement,  or  affect 
the  attaching  of  the  lien  when  the  building  was  originally  com- 
menced."   Gordon  v.  Torrey,  15  E.  114  ^Chan.  1862). 

241.  Against  whom  Liens  for  Bepairs  are  not  Valid.  In  case 
of  repair  or  alteration,  one  is  a  bona  fide  mortgagee  if  he  has 
taken  his  mortgage  without  filed  or  actual  notice  of  said  repair 
or  alteration.  Mortgage  may  secure  a  precedent  debt  without 
notice  because  statute  does  not  require  that  it  should  be  for  value. 
Mortgage  is  potential  lien  for  sum  it  specifies,  though  a  part  is 
advanced  after  its  execution  and  delivery,  but  before  mechanic's 
lien  is  filed.  Reed  v.  Rochford,  62  E.  187  (Chan.  1901),  Com.  St. 
P-  330^ >  section  10. 

242.  Consent  of  Owner.  Fixtures.  "Moore  was  the  owner  of 
the  premises  in  question,  and  commenced  the  erection  of  a  build- 
ing thereon.  Before  this  structure  was  finished  he  sold  and  con- 
veyed the  property  to  one  Zimmerman,  entering  into  a  written 
agreement  with  him  to  proceed  and  complete  the  building  'in  a 
good  and  workmanlike  manner.'  This  agreement  was  signed  by 
both  Moore,  the  vendor,  and  by  Zimmerman,  the  vendee.  On 
the  day  of  the  conveyance,  and  before  its  execution,  Moore  made 
and  delivered  a  mortgage  on  the  lot  to  Casselman,  who,  in  the 
following  year,  assigned  it  to  Souder,  one  of  the  defendants,  and 
Zimmerman  conveyed  the  premises  to  the  other  defendant,  El- 
lison. After  the  passing  of  the  title,  as  mentioned,  by  Moore  to 
Zimmerman,  the  former,  in  execution  of  his  contract,  proceeded 
to  complete  the  building,  and  in  the  course  of  that  work  employed 
the  claimant,  Erdman,  to  furnish  and  put  in  a  portable  furnace 
and  a  portable  cooking  stove,  and  it  is  for  doing  this  that  a  lien 
on  the  building  and  land  is  now  claimed. ..-..  .Two  defences 

first that  after  his  conveyance  of  the  premises  to 

Zimmerman,  Moore,  the  former  owner,  could  not  encumber  the 
property  with  a  lien,  and  that,  in  any  event,  a  lien  so  imposed 

could  not  aflfect  the  prior  mortgagee Statue  provides  that 

when  a  building  is  erected  by  a  person  other  than  the  owner,  it 
shall  not  be  liable  to  a  lien  'unless  such  building  be  erected  by  the 
consent  of  the  owner  of  such  lands  in  writing' Consent 
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given for  the  contract  signed  by  both  the  vendor  and 

the  vendee,  in  express  terms,  obliged  the  former  to  go  on  and 

finish  the  building  then   under  way With   regard  to  the 

mortgage The  mortgage  before  us,  not  having  been  in  ex- 
istence at  the  time  of  the  commencement  of  the  building,  must  be 

subordinated  to  the  claimant's  lien The  owner  of  the  land, 

therefore,  meant  these  things  to  be  a  complement  of  the  building, 
and  they,  from  their  nature,  were  fitted  for  that  purpose,  and,  al- 
though slightly  attached  to  the  building,  thereby,  as  it  deemed, 
became  part  of  it."  Articles  became  an  immovable  fixture.  Erd- 
man  v.  Moore  &  Co.,  58  L.  458  (Sup.  Ct.  i8g6).  See  remarks 
on  case  in  Young  v.  Haight,  69  L.  455  (Sup.  Ct.  1903).  Consult 
Com.  St.  p.  3310,  section  28. 

243.  When  Belease  by  Mortgagee  of  Other  Lands  in  a  Mort- 
gage, Entitles  Lien  Holder  to  Its  Benefit.  "Whether  the  lien 
claimant  in  such  a  case. as  this  would  be  entitled  to  the  equity 
which  is  set  up  here,  [the  benefit  of  a  release  by  the  mortgagee 
after  the  commencement  of  the  building,  of  other  lands  included 
in  his  mortgage] ,  must  depend  on  something  more  than  the  mere 
fact  that  when  the  release  was  made,  the  building  was  in  progress 
and  the  mortgagee  knew  it.  Chancellor  Kent,  speaking  on  the 
subject. of  the  equity  under  consideration,  says:  'As  this  rule  of 
substitution  rests  on  the  basis  of  mere  equity  and  benevolence, 
the  creditor  who  has  thus  disabled  himself  from  making  it  is  not 
to  be  injured  thereby,  provided  he  acted  without  knowledge  of 
the  other's  rights  and  with  good  faith  and  just  intention,  which  is 

all  that  equity  in  such  case  requires' On  the  evidence  before 

me,  I  should  be  unwilling  to  hold  that  the  testator  had  knowledge 
of  the  rights  of  the  applicants  or  those  under  whom  they  claim 
when  he  released,  and  it  is  not  denied  that  he  acted  in  good  faith 
and  with  just  intention."  Ward's  Executors  v.  Hague,  25  E. 
399  (Chan.  1874),  cited  in  Davis  v.  Cressman,  57  E.  621  (Err. 
&  App.  1898). 

244.  Subrogation.  Syllabus.  ''W.  lent  money  to  G.  to  be  se- 
cured by  mortgage  of  land  on  which,  it  was  agreed  between  them, 
it  was  to  be  the  first  encumbrance ;  it  being  agreed  that  part  of 
the  money  should  be  used  in  paying  off  two  mortgages  already  on 
the  land.  The  mortgage  was  given  and  the  former  ones  were 
paid  off  accordingly.  They  were  cancelled  of  record  by  W.'s 
attorney.  Before  W.'s  mortgage  was  given,  the  mortgagor  had 
begim  a  building  on  the  land,  and  lien-claims  for  money  due  for 
work  and  the  materials  were  subsequently  filed  against  the  house 
and  curtilage,  and  they  were  sold  under  judgment  and  execution 
thereon.  The  purchasers  at  that  sale  had  no  notice  of  any  claim 
or  right  except  what  the  records  showed.  Held,  that  W*s  claim, 
to  be  substituted  in  the  stead  of  the  former  mortgagee  to  the 
extent  to  which  his  money  was  used  to  pay  them  oflf  could  not 
therefore  be  allowed."  By  the  Court  (at  p.  533).  "The  prin- 
ciple of  subrogation  is  one  of  equity  merely  and  it  will  ac- 
cordingly be  applied  only  in  the  exercise  of  an  equitable  discre- 
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tion,  and  always  with  due  regard  to  the  legal  and  equitable  rights 
of  others."  Gaskill  v.  Wales,  36  E.  527  (Err.  &  App.  1883).  In 
Barnet  v.  Griffith,  27  E.  201  (Chan.  1876).  It  does  not  appear 
that  the  two  similar  mortgages  had  been  cancelled  at  time  work 
was  begun.    Com.  St.  pp.  3302,  3303,  Sections  14  and  15. 

245.  Apportioning  Claims  on  Separate  Bnildings  and  Desig- 
nating Specific  Amonnt  Claimed  on  Each.  "The  question  is  thus 
distinctly  presented,  whether  a  lien  claim  purporting  to  be  filed 
under  the  provisions  of  the  statute,  including  several  separate 
buildings  erected  upon  separate  and  distinct  pieces  of  land,  is  a 

valid  claim   and   within   the   requirements   of   the   law It 

[statute]  limits  the  lien  to  the  building,  for  the  erection  and  con- 
struction of  which  the  debt  was  contracted,  and  the  land  whereon 

it  stands The  policy  of  the  law  [is] to  recompense  the 

mechanic  or  material  men  the  value  of  the  work  done,  or  ma- 
terials furnished,  in  the  construction  of  the  building  whose  value 

he  has  contributed  to  increase A  claim  filed  upon  separate 

buildings  and  upon  distinct  lots  of  'land,  without  apportioning  the 
claim  and  designating  specifically  the  amount  claimed  upon  each, 
is  not  a  compliance  with  the  statute,  and  must  be  postponed  to  the 
claims  of  other  encumbrancers."  Morris  County  Bank  v.  Rock- 
away  Manufacturing  Co.,  16  E.  158-161  (Chan.  1863).  Culver  v. 
Lieberman,  69  L.  341  (Err.  &  App.  1903),  not  a  mortgage  case. 
Com.  St.  p.  3307,  Section  22.    Release. 

246.  Filing  Written  Contract  does  not  Protect  Building  from 
liens  for  Materials  Furnished  by  the  Owner-mortgagor.  Coqi. 
Stat.  p.  3293,  section  2,  only  protects  the  building  from  liens  for 
work  or  material  furnished  to  the  contractor  pursuant  to  the  con- 
tract filed.  If  the  owner  orders  materials  or  employs  mechanics 
on  his  own  account,  a  lien  attaches  for  the  same.  "This  act  was 
not  intended  for  the  protection  of  mortgagees  or  purchasers  as 
a  part  of  the  system  of  the  registry  law,  so  long  part  of  the  state 
policy,  but,  in  utter  disregard  of  it,  makes  land  liable  for  debts 
which  need  not  be  registered  for  a  year  after  contracted,  with- 
out any  possibility  of  a  purchaser  or  mortgagee  finding  out  with 
certainty  whether  there  are  such  claims.  The  mechanics  and 
material-men  could  not  be  efficiently  protected  without  some 
risk  to  the  mortgagee  and  purchaser,  and  the  legislature,  when 
one  must  suffer,  have  chosen  to  protect  the  former  at  the  ex- 
pense of  the  capitalist.  It  has,  in  this  case,  thrown  the  burden 
of  inquiring  whether  the  work  is  done  or  materials  furnished  in 
pursuance  of  the  contract  upon  the  mortgagee  or  purchaser,  as  in 
the  other  case  it  has  required  the  mechanic  and  material  man  to 
ascertain  whether  a  contract  is  filed  before  each  day's  work  is 
done  and  each  load  of  material  delivered."  Mechanics'  Mutual 
Loan  Association  v.  Albertson,  23  E.  320  (Chan.  1873). 

247.  Title  of  Fnrchaser  at  Execution  Sale  under  a  Judgment 
Kecovered  under  a  Mechanics'  lien.  Syllabus,  "i.  The  title  of  a 
purchaser  at  a  sheriff's  sale  und^r  an  execution  issued  upon  a 
judgment  recovered  under  a  mechanics'  lien,  general  as  against 
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the  owner  and  special  as  against  the  lands,  [Com.  Stat.  p.  3310, 
sections  2^^  28],  is  paramount  to  all  encumbrances  put  upon  the 
property  after  the  commencement  of  the  building.*'  Tompkins 
V.  Horton,  25  E.  284  (Chan.  1874).  Parties  in  suit  to  enforce 
claim,  Com.  St.  p.  3307,  section  23. 

S248.  Materials  Fiunished  but  not  Used.  ''The  materials,  hav- 
ing been  furnished  for  the  building,  and  delivered  to  the  com- 
pany or  to  their  agents  in  good  faith,  it  is  immaterial  to  the  va- 
lidity of  the  lien  whether  they  were  used  in  the  building  or  not. 

The  terms  of  the  statute  are  very  clear The  right  to  the 

lien  depends  upon  the  fact  that  the  debt  was  incurred  and  the 
materials  furnished  for  the  purpose  of  the  building.  In  the  ab- 
sence of  fraud  on  the  part  of  the  creditor,  the  rights  of  the  lien 
holder  are  not  affected  by  a  failure  to  use  the  materials,  or  by 
their  diversion  from  the  purpose  for  which  they  were  intended." 
Morris  County  Bank  v.  Rockaway  Manufacturing  Co.,  14  E. 
191  (Chan.  1862).  Campbell  v.  Taylor  Manufacturing  Co.,  64 
E.  344  (Err.  &  App.  1901),  cites  Morris  County  Bank  etc.,  and 
construes  sections  i,  8  and  28  of  Mechanics'  Lien  law.  Fixtures 
for  manufacturing  purpose,  and  the  bringing  of  such  machines 
on  the  premises  is  the  commenceitient  of  the  building.  Question 
was  one  of  statutory  construction. 

249.  Work  Done  Which  Starts  Anew  Time  for  Filing  Claim. 
Architect's  Certificate.  Curtilage  Defined.  Eight  hours  may  be 
substantial  work  and  start  anew  the  time  within  which  claimant 
is  required  to  file  his  claim.  Federal  Trust  Co.  v.  Guigues,  76  E. 
50b  (Chan.  1910).  Discusses  necessity  of  procuring  architect's 
certificate,  as  stipulated;  and  defines  curtilage  declared  in  Com. 
St.  p.  3307,  section  21. 

250.  Test  of  Priority  of  a  Mortgage  over  a  lien  Claim  Filed 
upon  the  Property  Subsequent  to  Recording  of  the  Mortgage.  Com. 
St.  pp.  3303  and  3310,  sections  15  and  28.  "Upon  a  sheriflF's  sale 
under  a  judgment  upon  a  lien  claim,  the  purchaser  shall  acquire 
the  estate  which  the  owner  had  in  the  lands  at  the  commencement 
of  the  building,  subject  to  such  mortgages  as  had  been  created  and 
recorded  prior  to  that  event,  and  also  subject  to  the  lien  of  any 
mortgage  given  and  recorded,  or  registered,  under  the  circum- 
stances  contemplated  hy,  and  in  conformity  with,  the  provisions 
of  section  15  of  the  act.  The  manifest  object  of  these  changes 
in  the  statute  was  to  make  the  lien  of  a  mortgage,  given  for 
moneys  advanced  for  the  erection  of  a  building,  and  actually  used 
for  that  purpose,  superior  to  a  mechanic's  lien  filed  upon  the 
property  subsequent  to  the  recording  of  the  mortgage,  notwith- 
standing the  fact  that  the  moneys  had  been  advanced  and  the 
mortgage  had  been  executed  while  the  building  was  in  course  of 
erection.  And  this  priority  is  given  whether  the  mortgage  be 
made  to  secure  future  advances  or  money  already  advanced ;  the 
only  test  is  whether  the  money  has  been  loaned  for  the  erection 
of,  or  alteration,  repair  or  addition  to,  the  building,  and  has  been 
actually  applied  to  that  purpose.     When  such  is  the  case,  the 
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mortgage  has  priority  over  the  mechanic's  lien  filed  subsequent  to 
the  date  of  its  recording."  .  The  relative  rights  of  the  parties  in 
Erdman  v.  Moore,  58  L.  445  (Sup.  Ct.  1896),  had  been  fixed 
prior  to  supplement  of  act  passed  in  1895.  Young  v.  Haight,  69 
L.  456  (Sup.  Ct.  1903). 

251.  A  fixture  is  lienable.  Dictum  by  vice-Chancellor  on 
Com.  St.  pp.  3303,  3310,  sections  15  and  28.  "Objection  to  the 
admission  of  this  claim  is  that  the  articles,  furnished  are  not,  un- 
der the  statute,  capable  of  being  the  subject  of  a  mechanics' 

lien This   kitchen   equipment  was   absolutely   essential   to 

the  use  of  the  hotel  for  the  purposes  for  which  it  was  built. 
Without  it  there  would  have  been  no  hotel.  The  range,  ovens, 
boilers  and  pipes,  &c.,  were  attached  to  the  building  in  a  manner 
indicating  their  absolute  appropriations  to  that  use.  They  were  so 
attached  in  accordance  with  the  intention  of  the  owner  of  the 
building  and  the  party  who  furnished  them  that  they  should  per- 
manently become  part  and  parcel  of  the  hotel  structure  itself 
Fixtures,  so  attached  and  intended  to  be  part  of  the  build- 
ing, may  be  the  subject  of  a  mechanics'  lien."  Porch  v.  Agnew, 
70  E.  339  (Chan.  1905),  affirmed  71  E.  305  (Err.  &  App.  1906). 
No  opinion  expressed  on  dictum  of  Vice-Chancellor  as  to  sections 
15  and  28  of  Mechanics'  Lien  act. 

252.  All  Liens  under  Mechanics'  lien  Act  are  Concurrent  and 
the  Fund  which  Stands  to  Fay  All  Claims  Satably  Cannot  be  Di- 
verted from  that  End.  Syllabus,  "i.  The  debt  contracted  and 
owing  for  labor  done  or  material  furnished  for  the  erection  and 
construction  of  any  building,  &c.,  becomes  a  lien,  by  virtue  of 
the  first  section  of  the  Mechanics'  Lien  act  (P.  L.  1898,  p.  538), 
as  soon  as  it  becomes  a  debt.  2.  All  liens  arising  under  that  act 
are  concurrent.  The  holders  of  such  liens  are  entitled  to  share 
ratably  in  the  values  of  the  building  and  land  upon  which  their 
debts  have  become  liens.  The  equity  continues  whether  those 
values  are  realized  by  a  sale  under  the  Mechanics'  Lien  act  or 
under  any  other  proceeding  which  divests  the  Mechanics'  liens 
from  the  building  and  lands  and  relegates  the  holders  thereof 
to  the  proceeds  of  the  sale  for  their  remedy.  3.  Section  58  of 
the  Chancery  act  of  1902 Binds  the  holder  of  the  non- 
recorded  lien  'so  far  as  the  (mortgaged)  property  is  concerned/ 

but  does  not  detennine  his  rights  in  the  purchase-money, 4. 

When  two  or  more  creditors  have  concurrent  liens  upon  a  fund 
which  stands  to  pay  all  their  claims  ratably,  no  one  of  these 
creditors  can,  by  any  procedure,  equitably  take  the  whole  fund 
and  apply  it  exclusively  to  the  satisfaction  of  his  own  debt.  5. 
Any  creditor  who  so  appropriates  a  fund  or  property  charged  to 
pay  concurrent  liens  must  account  therefor  to  his  fellow-lien 
claimants  according  to  their  ratable  shares."  Stiles  v.  Galbreath, 
69  E.  222  (Chan.  1905),  affirmed  71  E.  299  (Err.  &  App.  1906). 

253.  Controverting  What  Lien  Covered,  after  Full  Execution 
of  a  Decree  for  the  S^e  of  Land  Only,  and  Surplus  Money  brought 
into  Court.    Syllabus.    "Where  a  decree  simply  ordered  the  sale 
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of  realty  to  satisfy  a  first  mortgage, — Held,  that  the  owners  of 
the  fee  (who  bought  after  certain  mechanics  had  acquired  a  lien 
on  the  premises,  but  before  their  claim  was  actually  filed)  were 
estopped  after  such  sale,  and  the  surplus  brought  into  court, 
from  controverting  that  the  lien  covered  other  machinery  put  on 
the  premises  by  such  owners  after  the  lien  was  filed,  and  included 
in  the  sale,  on  the  ground  that  such  machinery  was  not  fixtures." 
Amett  V.  Finney,  29  E.  309  (Chan.  1878). 

254.  Belease  or  Waiver  of  Lien  upon  Premises.  ''The  com- 
plainant's mortgage  is  prior  to  the  lien  claim  of  the  defendant 
Welshire,  and  must  be  satisfied  before  Welshire's  lien  claim. 
The  release  of  his  lien  claim  executed  by  Welshire,  and  upon 
the  faith  of  which  complainant  assumed  the  prior  mortgage  and 
received  its  own  mortgage,  is  valid,  and,  in  my  judgment,  covers 
the  entire  claim  of  Welshire  in  connection  with  the  erection  and 
completion  of  the  building,  whether  such  work  was  done  before 
or  after  the  date  of  the  release/'  Manhattan  &  S.  Savings  &  Loan 
Association  v.  Masserelli,  42  Atl.  286  (Chan.  1899). 

254a.  Priority  between  Mortg^e  and  Lien  Claims.  Purchase 
Honey  Mortgage  How  Defined?  Equitable  Estate  is  not  Subject 
to  a  Mechanics'  Lien.  Comp.  Stat.  p.  3302,  section  14,  applied. 
Syllabus,  "i.  A  building  and  loan  association  agreed  to  convey 
land  and  subsequently  agreed  to  loan  the  purchaser  money  to  aid 
in  erecting  a  dwelling  thereon,  to  be  advanced  as  the  building 
progressed  and  secured  by  a  mortgage  subject  to  no  encum- 
brance except  such  as  might  be  waived  by  the  lender.  The  bor- 
rower proceeded  with  the  building  but  did  not.  comply  with  the 
agreement,  and  secured  no  deed  and  executed  no  mortgage  until 
the  building  had  advanced  far  enough  to  entitle  him  upon  com- 
pliance with  the  agreement  to  receive  the  first  advance;  there- 
upon a  deed  and  mortgage  were  executed  simultaneously;  the 
deed  was  delivered  and  the  unpaid  balance  of  the  purchase  price 
retained  by  the  vendor,  and  the  balance  of  the  amount  to  be 
advanced  on  the  mortgage  was  paid  to  the  vendee.  Held,  that 
to  the  extent  of  the  unpaid  purchase-price  the  mortgage  was  en- 
titled to  priority  as  a  purchase-money  mortgage.  New  Jersey 
Building  Loan  and  Investment  Co.  v.  Bachelor,  54  N.  J.  Eq. 
600,  approved.  2.  An  equitable  estate  is  not  subject  to  a  me- 
chanics' lien.  Dalrymple  v.  Ramsey,  45  N.  J.  Eq.  494,  approved. 
3.  Under  section  14  of  the  Mechanics'  Lien  Act,  'advance  money 
mortgages'  recorded  prior  to  the  commencement  of  a  building,  are 
prior  to  mechanics'  liens  to  the  extent  that  money  has  actually 
been  advanced  thereon."  Franklin  Society  v.  Thornton,  85  E. 
525  (Err.  &  App.  1915).    See  S.  C.  p.  37. 
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255.  Merger  is  a  Hatter  of  Intention  when,  no  Equities  are 
Involved.  "It  is  said  that  because  Peter  Nelson  at  one  time  held 
the  mortgage  and  also  had  title  to  the  fee  in  remainder,  his 
equitable  right  merged  in  the  legal  right  and  extinguished  the 
mortgage.  It  is  a  thoroughly  well-settled  rule  that  merger  is  not 
favored  in  equity  and  is  never  allowed  unless  for  special  reasons 
and  to  promote  the  intention  of  the  party;  and  that  where  the 
equities  are  subserved  by  keeping  the  mortgage  alive,  and  no  in- 
jury or  injustice  is  thereby  wrought,  it  is  not  extinguished 

Practically  the  same  rule  exists  in  controversies  in  the  common 

law  courts  where  merger  is  favored It  seems  that  there 

should  be  added  to  the  rule  this  qualification:  If  there  is  an 
intervening  estate,  encumbrance  or  equity,  that  of  itself  would  be 
sufficient  to  prevent  a  merger  of  the  mortgage  with  the  equity 
of  redemption,  provided  the  encumbrance  be  not  one  which  the 
owner  has  assumed  to  pay  or  one  against  which  he  is  estopped 

from  defendant Speaking  of  this  particular  mortgage  he 

[in  his  will]  says:  'As  it  is  not  my  intention  that  there  shall  be 
any  merger  of  said  mortgage  by  reason  of  my  holding  an  estate  in 
remainder  in  said  properties.'  Although  this  declaration  was 
made  six  years  after  the  conveyance  of  the  equity  of  redemption 
to  Nelson,  it  is  held  that  the  party  in  whom  the  assets  legally 
and  equitably  are  so  united  is  not  required  to  make  his  election 
that  there  should^  or  should  not  be  a  merger  immediately.     He 
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may  wait  until  some  other  person  is  about  to  acquire  an  interest, 
and  if  he  then  does  any  act  which  clearly  shows  that  he  regards 
the  equitable  title  as  still  subsisting,  this  is  almost  conclusive  evi- 
dence that  he  did  not  intend  that  there  should  be  a  merger." 
Nagle  V.  Conrad,  79  E.  131  (Chan.  191 1)  (abundant  citations), 
affirmed  80  E.  252  (Err.  &  App.  1912).  Cases  coUected  in  Lock- 
ard  V.  Joines,  23  Atl.  1076  (Chan.  1892),  and  cases  cited.  Annul- 
ment of  cancellation  and  mortgagee  held  as  a  muniment  of  title. 
In  Shreve  v.  Harvey,  74  E.  338  (Chan.  1908).  Application  of 
principle  of  merger  to  "a  litigated  and  complicated  foreclosure." 

In  Andrus  v.  Vreeland,  29  E.  396  (Chan.  1878),  "A  court  of 
equity  will  keep  an  encumbrance  alive  or  consider  it  extinguished, 
as  will  best  serve  the  purposes  of  justice  and  the  actual  and  just 
intention  of  the  party.  The  intention,  however,  must  be  innocent, 
and  injurious  to  no  one."  In  Wade  v.  Miller,  32  L.  308  (Sup. 
Ct.  1867),  "The  rule  thus  recognized  [intention]  is  not  founded 
on  any  secret  or  undisclosed  intention  of  the  person  interested ;  on 
the  contrary,  it  is  always  rested  on  an  intention  to  be  deduced 
from  the  facts  of  the  case,  and  where  such  facts  do  not  exist  the 
rule  does  not  apply.  If  the  owner  of  an  equity  of  redemption 
should  acquire  the  mortgage  title,  and  should  then  cancel  it  upon 
the  record,  no  circumstance  would  remain  from  which  an  infer- 
ence could  be  drawn  of  an  intent  to  keep  alive  such  estate,  and, 
consequently,  a  merger  would  inevitably  be  effected.  And  this  is 
precisely  the  condition  of  the  present  case."  Gore  v.  Brian,  35 
Atl.  897  (Chan.  1896).  Syllabus.  "The  fact  that  one  entitled  to 
be  subrogated  to  the  rights  of  a  first  mortgagee  subsequently  ac- 
quires the  equity  of  redemption  will  not  extinguish  his  right,  by 
merger,  in  the  absence  of  any  intention  to  that  effect."  Cases 
p.  899.  In  Hoppock's  Executors  v.  Ramsay,  28  E.  417  (Chan. 
1877),  "That  the  expressed  consideration  of  the  deed  was  greater 
than  the  mortgage  and  judgment  debts  is  no  evidence  of  any  in- 
tent on  the  part  of  Ramsay  to  merge  and  extinguish  the  mortgage 
and  judgment." 

Duncan  v.  Smith,  31  L.  326-329  (Sup.  Ct.  1865),  a  leading 
case,  "The  decision  of  the  present  motion  turns  upon  the  point 
whether  the  plaintiff  [not  being  the  mortgagor],  being  the  owner 
in  fee  of  the  premises  in  dispute,  by  paying  to  the  mortgagee  the 
amount  due  on  the  mortgages  held  by  him,  acquired  such  an  in- 
terest that  he  had  the  right  to  redeem  such  premises  from  the 
purchaser  at  the  tax  sale.  His  privilege  to  reclaim  the  property, 
as  the  absolute  owner,  had  expired  from  lapse  of  time,  and  the 
proceedings  taken  by  him  to  divest  the  title  of  the  defendants,  can 
only  be  sustained  for  the  reason  that  he  represented  the  mort- 
gagee, within  the  fair  meaning  of  the  municipal  charter His 

object  was  to  buy  the  position  and  rights  of  the  mortgagee 

When  the  debt  is  paid  by  the  mortgagor  [the  estate  created  by 
the  mortgage  is  usually  extinguished] The  question,  there- 
fore, whether  the  mortgage  estate  is  destroyed  or  preserved  by 
payment,  resolves  itself,  for  the  most  part,  into  an  inquiry  as  to 
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the  intention  of  the  party  in  paying  the  money — for  the  law  will 

eflfectuate  that  intention Application  of rule  of  law 

to  the  facts  of  this  case,  obviously  establishes  the  right  of  the 
plaintiff,  as  representative  of  the  mortgagee,  to  redeem  the  prem- 
ises in  dispute  from  the  effect  of  the  tax  sale.*'  In  Brook  v. 
Wentz  et  al.,  49  Atl.  147  (Chan.  1901),  Certain  releases  were 
executed  on  distribution  of  purchase-money  among  encumbranc- 
ers, which  discharged  encumbrances  and  merged  same  in  title 
to  property,  and  no  subrogation  could  be  claimed  by  purchaser 
on  his  being  compelled  to  specifically  perform  the  option  given  by 
the  owner  and  known  to  purchaser  when  he  took  title.  Evidence 
conclusive  of  intent  to  discharge.  In  Shepherd's  Executrix  v. 
McClain  and  Murray,  18  E.  130  (Chan.  1866),  Mortgage  paid 
with  money  of  mortgagor. 

256.  Mortgagee  Can  Assign  His  Mortgage  for  the  Benefit  of 
His  Creditors,  althoagn,  without  His  Consent,  His  Mortgagor  has 
Recorded  Conveyance  of  Mortgaged  Premises  to  Him.  Syllabus: 
"A  mortgage  is  given  by  A,  living  in  this  state,  to  secure  the  pay- 
ment of  a  bond.  The  mortgagor,  afterwards,  for  purposes  of  his 
own,  executes,  and  causes  to  be  recorded  in  the  proper  office  of 
this  state,  a  deed  of  the  premises  to  the  mortgagee.  The  mort- 
gagee, without  having  assented  to  the  deed,  assigns  the  bond  and 
mortgage,  with  all  his  other  property,  for  the  benefit  of  all  his 
creditors.  Afterwards  a  creditor  of  the  mortgagee  attaches  the 
land.  The  attachment  will  not  hold  the  property  against  the 
mortgage."    Longstreet  v.  Shipman,  5  E.  43  (Chan.  1845). 

257.  Mortgagee  Taking  Title  in  Name  of  Third  Party.  Hold- 
ing Debt  and  Equity  of  Bedemption  in  Different  Rights.  ''There 
being  no  merger  in  fact,  since  the  title  was  taken  in  the  name  of 
a  third  person,  and  it  being  to  the  interest  of  the  mortgagor  that 
there  should  be  no  merger,  the  rule  in  equity  is  that  merger  does 
not  take  place."  Johnson's  ExVs  v.  Dubel  and  others,  3  Atl. 
706  (Chan.  1886).  In  Harron  v.  Du  Bois,  64  E.  657  (Chan. 
1903),  Second  mortgagee  advanced  money  for  purchase  of  equity 
of  redemption  which  he  had  conveyed  to  a  third  party.  In 
Swayze  v.  Schuyler,  59  E.  75  (Chan.  1899),  Syllabus.  "Where 
the  executor  of  an  unsettled  estate  of  which  he  was  the  sole  bene- 
ficiary, purchased  bonds  as  executor  with  funds  of  the  estate, 
which  bonds  were  secured  by  a  mortgage  on  property  owned  by 
him  subject  to  such  mortgage,  the  payment  of  which  he  had  as- 
sumed through  purchase  and  inheritance,  there  was  no  merger  of 
such  interests,  and  hence  the  executor  was  entitled  to  foreclose 
the  mortgage  as  against  a  subsequent  owner  of  the  property." 

258.  Devise  by  Mortgagee  Subsequently  Receiving  Conveyance 
of  the  Mortgaged  Premises.    *'The  language  [of  will]  is,  whereas 

I  hold  a  mortgage  upon  lots in  the  event  of,  if  I  get  a  deed, 

I  devise  the  lots  in  the  mortgage.  This  is  not  a  devise  of  any 
interest  he  was  to  get  by  the  deed,  but  of  any  interest  he  had  in 
the  land  at  the  date  of  the  will,  provided  he  should  get  a  deed 
It  is  contended  that,  by  afterwards  taking  the  deed,  the 
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testator^s    interest    under    the    mortgage    was    extinguished    or 

merged  in  the  deed His  intention  is  obvious The  true 

rule  is *That  though  the  equity  of  redemption  subsequently 

acquired  by  foreclosure  will  not  pass  by  the  will,  it  is  clear  that 
the  devise  of  the  legal  estate  will  not  be  affected  by  the  mere  ac- 
quisition of  the  equity  of  redemption  by  this  or  any  other  means' 
Courts  have  always  declined  to  declare  a  mortgage  extin- 
guished by  the  mere  uniting  of  the  equity  redemption  with  the 
mortgage  interest,  when  it  can  serve  to  protect  the  estate  or  any 
other  honest  purpose,  and  it  is  the  wish  of  the  holder  so  to  con- 
sider it.     Under  this  devise,  the  devisee took  at  least  the 

same  legal  interest  in  the  land  that  the  testator  had  at  the  date  of 
the  will."    Van  Wagenen  v.  Brown,  26  L.  203-205   (Sup.  Ct. 

1857). 

259.  Interest  Passed  by  Sale  under  Levy  of  Mortgagor's  In- 
terest, who  after  Levy,  had  Conveyed  His  Interest  to  Mortgagee 
in  Discharge  of  His  Debt.  Syllabus.  "In  May,  1817,  J.  purchased 
land  of  K.  and  paid  part  of  the  consideration  money  and  gave  K. 
a  mortgage  on  the  land  for  the  residue.  J.  sold  parts  of  the  land, 
and  K.  released  those  parts  from  the  mortgage.  In  August,  1821, 
judgments  were  recovered,  in  favor  of  other  persons,  against  J., 
on  which  executions  were  issued  and  levied  on  that  part  of  the 
mortgaged  premises  still  held  by  J.,  'subject  to  prior  encum- 
brances.' In  October,  1822,  pending  a  suit  in  Chancery  by  K. 
against  J.  for  the  foreclosure  of  the  mortgage,  J.  and  his  wife 
re-conveyed  that  part  of  the  mortgaged  premises  which  he  still 
held,  and  which  had  been  levied  on  as  aforesaid,  to  K.,  in  pay- 
ment and  discharge  of  the  mortgage,  and  K.  took  possession  of 
the  land;  the  registry  of  the  mortgage,  however,  was  left  un- 
cancelled. Afterwards  the  sheriff  sold,  under  the  said  levy,  and 
H.  became  the  purchaser ;  H.  when  he  so  bought,  having  knowl- 
edge of  the  foregoing  facts.  Held  that  H.  was  entitled  to  the 
land  free  from  the  mortgage  debt.'*  Henry  v.  Kinnaman,  6  E. 
626  (Err.  &  App.  1848). 

260.  Ejectment.  True  Idea  of  Merger.  Holding  Mortgage  as 
Mnniment  of  Title.  An  assignee  of  a  mortgage,  to  whom  is  also 
conveyed  the  equity  of  redemption,  can  maintain  ejectment 
against  the  mortgagor. 

Den  V.  Vanness,  10  L.  io6(  Sup.  Ct.  1828),  *'The  true  idea  of 
merger  consists  in  a  thorough  coalescence,  an  indissoluble  union 
of  tjfie  merging  estates;  each  still  retaining  its  rights  and  ad- 
vantages, or  perhaps  more  properly  speaking,  each  imparting  to 
the  whole  its  peculiar  attributes." 

In  Woodhull  v.  Reid,  16  L.  128,  130  (Sup.  Ct.  1837).  Syllabus. 
"A.  mortgaged  land  to  B,  and  afterwards  sold  [wife  joining]  and 
conveyed  the  land  (subject  to  the  mortgage),  unto  C.  who  failed, 
and  his  assignee  sold  and  conveyed  the  same  to  D.  C.  died  leav- 
ing the  mortgage  unsatisfied.  After  C.'s  death,  D.  purchased  also 
the  mortgage,  and  the  bond  to  secure  the  debt  in  which  the  mort- 
gage was  given.    Held,  that  the  widow  of  C,  is  not  entitled  to 
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dower  in  the  said  land."  By  the  Court.  "The  mortgagee,  by 
purchasing  in,  and  taking  to  himself  a  conveyance  of  the  equity 

of  redemption,  has  put  an  end  to  his  mortgage,  as  such 

The  equity  of  redemption  being  separated  from  it,  and  distin- 
guished, it  is  converted  into  a  legal  title.  Henceforward,  he  holds 
not  a  defeasible,  but  an  absolute  estate ;  and  he  holds  that  estate, 

under  the  mortgage  deed.    It  has  become  his  title  deed It  is 

the  equitable,  not  the  legal  estate,  that  is  sunk  and  gone."  Valu- 
able analysis  of  merger. 

In  New  Jersey  Insurance  Co.  v.  Meeker,  40  L.  20  (Sup.  Ct. 
1878).  After  conveyance  to  mortgagee  in  satisfaction  of  his 
mortgage  which  encumbered  the  property  for  its  full  value, 
"These  adjudications  [accurately  collated  in  Stew.  Dig.,  p.  759, 
title  'Merger']  establish  the  rule  that  the  mortgagee  acquiring  the 
equity  of  the  mortgagor,  may,  if  his  interest  lies  in  that  direction, 
retain  the  rights  inherent  in  his  mortgage,  so  that  he  may  set  it  up 
against  any  opposing  claim  to  which  it  is  a  bar.  If,  therefore,  in 
this  case.  Meeker  saw  fit  so  to  do,  he  had  the  legal  capacity  to 
keep  alive  his  estate  as  mortgagee,  for  the  purpose  of  cutting  off 
the  dower  right  which  is  now  claimed  to  exist." 

261.  Inheritance  by,  or  Conveyance  to  Mortg^ee  of  Fart  of 
Mortgaged  Premises  Does  Not  Merge  the  Mortgage.  ''While  it 
might  be  assumed,  if  unexplained,  that  a  party  who  took  a  con- 
veyance of  premises,  on  which  he  at  the  time  held  a  mortgage, 
intended  by  accepting  such  conveyance  to  no  longer  regard  his 
mortgage  as  an  incumbrance  thereon,  such  presumption  I  do  not 
think  is  to  be  indulged  in  when  the  property  coveyed  to  the  mort- 
gagee is  not  coextensive  with  that  covered  by  his  mortgage ;  for 
the  presumption  referred  to,  which  operates  as  an  extinguish- 
ment of  the  security,  is  based  on  the  fact  that  the  pledgee  has  be- 
come the  owner  of  the  pledge,  and  the  consequent  inconsistency 
of  holding  that  in  pledge  of  which  one  is  the  absolute  owner,  a 
condition  which  does  not  follow  from  the  fact  that  the  mortgagee 
obtains  title  to  only  a  part  of  that  which  formed  his  security." 
Souther  v.  Pearson,  28  Atl.  451  (Chan.  1894).  In  Theband 
V.  HoUister,  37  E.  405  (Chan.  1883),  "George's  mortgage  [made 
to  him  by  his  deceased  father,  intestate]  was  not  merged  in  his 
legal  title,  which  was  to  only  an  undivided  one- third  of  the  prem- 
ises."   Note  on  p.  403. 

262.  Merger  of  Vendor's  Lien.  Syllabus.  "Complainant  con- 
veyed certain  lots  to  its  president,  who  held  the  title  several 
years,  but  never  paid  the  consideration.  [Reconveyed  the  lots  for 
the  original  consideration.]  But  before  the  deed  was  executed 
he  mortgaged  them,  together  with  all  his  other  real  estate,  to  his 
successor,  as  trustee  of  certain  estates  to  which  he  was  indebted. 
Held,  that,  even  if  complainant  had  a  vendor's  lien  on  the  lots  at 
the  time  the  reconveyance  was  executed,  its  lien  was  thereby  sat- 
isfied and  merged  in  the  fee,  and  by  its  acceptance  of  the  deed 
the  debt  of  the  grantor  was  paid ;  hence  its  title  under  the  deed 
was  subordinate  to  defendant's  mortgage."  Ocean  Beach  Ass'n 
v.  Trenton  Trust  &  Safe  Deposit  Co.,  48  Atl.  559  (Chan.  1901), 
and  cases  cited. 
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263.  Mutual  Mistake.  Clear  Evidence.  Eescission.  "The  doc- 
trine that  a  contract  or  deed  will  not  be  reformed  for  mistake,  in 
the  absence  of  fraud  or  imposition,  unless  the  mistake  was  mu- 
tual, that  is,  reciprocal  and  common  to  both  parties,  where  each 
alike  was  under  the  same  misconception  as  to  the  terms  of  the 
written  agreement,  is  the  settled  doctrine  of  courts  of  equity 

To  justify  the  reformation  of  a  deed  executed,  delivered, 

accepted  and  acted  upon,  on  the  ground  that  it  did  not  correctly 
express  the  agreement  made  by  the  parties,  the  proof  must  be 
clear  and  convincing,  and  upon  testimony  that  is  unexceptionable, 
both  with  regard  to  the  agreement  actually  made  by  the  parties 
and  the  mutuality  of  tha  mistake  through  which  a  different 
agreement  was  put  in  the  deed.  In  Rowley  v.  Flannelly,  3  Stew. 
Eq.  612,  614  [Chan.  1879]  Vice-Chancellor  Van  Fleet  says: 
'When  the  evidence,  in  demonstration  of  mistake,  is  doubtful  or 
equivocal,  or  strongly  contradicted,  so  that  it  is  impossible  for 
the  mind  to  reach  a  strong  conviction  as  to  the  truth,  the  court 

will  not  change  what  is  written Until  a  mistake  has  been 

established  by  such  force  of  proof  as  leaves  no  rational  doubt  of 
the  fact,  no  change  in  the  writing  sought  to  be  reformed  is  en- 
titled to  be  called  a  correction.'  '*  Contract  of  assumption  not 
expunged.    Green  v.  Stone,  54  E.  397,  399  (Err.  &  App.  1896), 
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and  cases  cited.  A  leading  case  treats  of  rescission  for  unilateral 
mistake.  Anderson  v.  Anderson  Food  Co.,  66  E.  223  (Chan. 
1904),  affirmed  67  E.  730  (Err.  &  App.  1904).  "Reformation  of 
a  conveyance  will  not  be  decreed  except  on  clear  proof  that  by 
mutual  mistake  of  the  parties  thereto  the  conveyance  expresses 
something  which  they  did  not  intend  or  omits  to  express  some- 
thing *which  they  did  intend.** 

In  Stevens  Institute  of  Technology  v.  Edward  Sheridan  and 
others,  30  E.  23  (Chan.  1878),  Assumption  of  mortgage  by 
mutual  mistake  corrected  as  between  the  original  parties.  In 
Whelen  v.  Osgoodby,  50  Atl.  692  (Chan.  1901),  "Heirs"  sub- 
stituted for  "Successors."  Interest  clause  reformed.  In  Hupsch 
v.  Resch,  45  E.  657  (Chan.  1889),  and  cases  cited,  affirmed  46  E. 
609  (Err.  &  App.  1890),  Vice-Chancellor's  mind  not  free  from 
doubt  and  so  refused  to  reform  conveyance  from  sheriff  to  wife 

into  conveyance  to  both  husband  and  wife In  Herron  v. 

Mullen,  56  E.  839  (Err.  &  App.  1898),  "There  is  not  the  least 

evidence  that  the  mistake  [assumption  clause]  was  mutual 

He  is  not  entitled  to  the  remedy  of  rescission  because  he  has 
incapacitated  himself  from  returning  the  property." 

264.  Mistake  of  Fact.  Syllabus,  "i.  Where  a  mortgagee  held 
a  mortgage  on  real  estate  which  was,  admittedly,  a  lien  prior  to 
that  of  the  two  judgments  held  by  the  defendants,  and  subse- 
quently took  a  new  mortgage  on  the  same  land  from  the  same 
mortgagor  for  the  same  debt,  the  judgments  in  question  having  in 
the  meantime  been  entered  against  the  mortgagor,  such  mortgagee 
is  entitled  to  be  restored  to  its  original  position,  it  appearing  that  no 
injury  or  prejudice  had  resulted  to  the  judgment  creditors  from 
the  cancellation,  and  the  mortgagee's  negligence  in  failing  to  ascer- 
tain [in  failing  to  cause  searches  for  judgments  to  be  made  in 
the  supreme  court,  in  which  court  the  judgments  in  question  were 
entered,  p.  564]  the  existence  of  the  intermediate  judgments; 
alone  not  being  sufficient  to  deny  such  equitable  relief.  2.  The 
mortgagee's  mistake  in  such  case  was  not  a  mistake  of  law,  but 
was  a  mistake  of  fact,  in  that  it  was  not  known  that  the  judgments 
had  intervened."  By  the  Court,  at  p.  365,  "What  degree  of  vigi- 
lance is  to  be  exercised  must  depend  upon  the  facts  of  each  case." 
Institute  B.  &  L.  Ass'n  &  Edwards,  81  E.  359  (Chan.  1913), 
abundant  citations. 

In  Land  Title  &  Trust  Co..  et  al.  v.  Kahlenberg,  35  Atl.  295 
(Chan.  1896).  Syllabus.  **The  attorneys  holding  a  mortgage 
for  foreclosure  forwarded  to  the  mortgagee,  at  its  request,  an 
order  from  the  mortgagor,  on  an  insurance  company,  for  the 
amount  supposed  to  have  been  agreed  on  in  adjustment  of  a 
loss  on  the  property,  which,  under  the  policy,  was  payable  to  the 
mortgagee,  and  a  cash  payment  of  the  amount  remaining  due  on 
the  mortgage,  and,  in  the  belief  that  it  was  paid,  satisfied  the 
mortgage  of  record ;  the  cash  payment  being  pp.rt  of  the  proceeds 
of  a  new  mortgage  on  the  property,  made  by  the  mortgagor  with 
an  understanding  that  it  should  be  .the  first  lien.    The  insurance 
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company  refused  to  pay  the  amount  expected,  but,  as  authorized 
by  the  policy,  tendered  full  amount  of  the  mortgage,  and  de- 
manded its  assignment.  Held,  that,  it  appearing  that  the  mort- 
gagee had  not  in  fact  authorized  the  satisfaction  of  the  mortgage, 
it  was  done  through  mistake,  and  the  mortgage  would  be  rein- 
stated on  repayment  of  the  amount  received  from  the  proceeds 
of  the  second  mortgage,  the  holder  of  such  mortgage  having 
taken  it  while  the  first  mortgage  stood  of  record/'  Deare  v. 
Carr  et  al.,  3  E.  513,  517  (Chan.  1836),  Syllabus.  "If  a  judg- 
ment creditor,  having  the  judgment  debt  secured  by  a  mortgage, 
becomes  a  purchaser  of  the  equity  of  redemption  subject  to  en- 
cumbrances intervening  between  his  mortgage  and  judgment, 
through  mistake  or  ignorance  of  the  existence  of  his  own  mort- 
gage, equity  will  not  relievf."  [By  the  Court  "There  is  no 
pretence  of  fraud  or  misrepresentation  on  the  part  of  the  vendor. 
Both  parties  were  alike  ignorant  of  the  fact  that  there  was  a 
[recorded]  mortgage  in  favor  of  Dr.  Wharton  and  wife,  prior 
to  the  judgment.  The  sale  and  purchase  were  in  good  faith,  and 
the  means  of  information  were  open  to  both."  The  case  rests  on 
ignorance  alone,  p.  519.  Voorhis  v.  Murphy,  26  E.  435  (Chan. 
1875).  Carelessness  in  not  knowing  time  interest  is  due  under 
provision  in  a  mortgage,  equity  will  not  regard  as  a  mistake. 

265.  Mistake  of  Law.  Dixon,  J.,  "I  think  it  will  be  found  to 
record  with  the  decisions  [many  examined],  and  with  the  safe 
and  equitable  conduct  of  affairs,  to  establish  this  rule:  that  when- 
ever the  mistake  of  law  is  mutual,  and  the  party  jeopardized 
thereby  can  be  relieved  without  substantial  injustice  to  the  other 
side,  there  equity  will  afford  redress,  especially  if  the  party  to  be 
benefited  by  the  mistake  invokes  the  aid  of  equity  to  put  him  in  a 
position  where  the  mistake  will  be  of  benefit  to  him."  Syllabus. 
5.  A  mortgagee,  having  recovered  in  a  court  for  the  trial  of 
small  causes  a  judgment  against  the  mortgagor  for  a  debt  other 
than  the  mortgage  debt,  docketed  the  judgment  in  the  common 
pleas,  and  at  a  sheriff's  sale  under  execution  from  the  pleas  bid  in 
the  mortgaged  premises,  believing  that  she  was  purchasing  a  good 
title  thereby.  The  mortgagor,  believing  that  the  mortgagee  had 
thereby  secured  an  absolute  title,  surrendered  possession  to  her, 
and  thereafter  the  mortgagee,  with  the  knowledge  of  and  without 
objection  from  the  mortgagor,  used  the  property  as  her  own,  and 
placed  substantial  and  permanent  improvements  thereon.  Subse- 
quently, the  mortgagor  discovered  that  the  constable's  return  to 
the  execution  from  the  trial  court  was  so  defective  as  to  render 
the  docketing  and  sheriff's  sale  illegal  and  void,  and  thereupon 
filed  a  bill  to  redeem.  Held,  that  she  must  pay  the  mortgagee  the 
value  of  the  improvements."  Freichnecht  v.  Meyer,  39  E.  561, 
551  (Err.  &  App.  1885),  and  causes  cited.  In  Bentley  v.  Whitte- 
more,  18  E.  374  (Chan.  1867),  mortgages  cancelled  by  purchaser 
under  mistaken  belief  that  his  title  was  good,  not  reinstated.  Law 
of  foreign  state  may  be  a  question  of  fact  or  of  law.  Hayes  v. 
Stiger,  29  E.  196  (Chan.  1878),  and  cases  cited. 
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266.  Fraud.  Sescission.  Where  fraud  is  proved  in  the  sale 
of  premises — on  foreclosure  of  the  purchase-money  mortgage — 
where  the  defendants  have  not  taken  great  precautions  against 
the  deterioration  of  the  premises  and  have  even  positively  de- 
creased value  of  the  same — rescission  will  not  be  decreed,  but  com- 
plainant will  be  given  the  option  to  accept  sum  due  on  the  mort- 
age less  damages  assessed  for  his  fraud,  or  to  rescind  and  re- 
turn the  purchase-money  less  compensation  for  the  deterioration 
of  the  premises.  Lurch  v.  Holder,  2y  Atl.  81  (Chan.  1893). 
Henninger  v.  Heald,  52  E.  431  (Chan.  1894)  and  cases  cited,  af- 
iirmed  53  E.  694  (Err.  &  App.  1895),  Corrupt  bargain  with 
agent  of  another,  rescission  and  retaining  possession  of  that 
-which  party  received  under  the  contract. 

267.  Mistake:  In  Description  in  Sheriff's  Advertisement — Of 
{Herk  in  Eecording — ^In  Sheriff's  Deed.  ''It  is  obvious  that  the  dis- 
crepancy between  the  description  in  the  advertisement,  and  the 
visible  boundaries  of  the  lot,  as  offered  for  sale,  could  only  have 

been  ascertained  by  actual  measurement The  question  arises 

between  the  devisee  of  the  mortgagor  and  the  purchaser  under 
the  sheriff's  sale.    There  are  no  intervening  equities  to  be  affected 

by  the  decree I  rest  it  [case]  upon  the  broad  principle,  that 

where  a  parcel  of  land  is  sold  under  a  decree  of  foreclosure,  and 
is  struck  off  and  conveyed  to  the  purchaser  under  an  erroneous 
impression  that  the  mortgage  covers  the  entire  tract,  the  price  as 
for  the  entire  tract  being  bid  and  paid,  and  the  purchaser  put  into 
possession,  and  it  is  afterward  discovered  that,  from  a  mistake 
in  the  description,  the  mortgage  does  not  cover  the  entire  premises 
intended  to  be  mortgaged,  by  reason  whereof  the  legal  title  fails, 
the  purchaser  is  entitled  to  be  protected  in  the  peaceable  posses- 
sion of  the  land  purchased.  If  the  mistake  in  a  mortgage  may  be 
corrected,  it  is  just  and  equitable  that  the  mortgagor  should  ab- 
stain from  availing  himself  of  the  mistake  to  the  prejudice  of 
the  purchaser.  I  think  the  defendant  should  be  perpetually  en- 
joined from  proceeding  at  law,  and  be  decreed  to  release  his 
right  and  title  in  the  promises  to  the  complainant."  VValdron 
V.  Litson,  15  E.  133  (Chan.  1862). 

In  Cutter  v.  Kline,  35  E.  536,  538  (Err.  &  App.  1882),  and 
ccLses  cited  arid  note  p.  534,  "The  recording  of  the  judgment  only 
as  general,  and  not  as  a  general  and  special,  was  a  mistake  of 

the  clerk  of  the  circuit  court The  question  here  is  whether 

the  court  of  chancery  may  go  behind  the  record  of  a  court  of 
law,  and  examine  and  determine  whether  the  record  has  been 
correctly  made  up  by  the  official  charged  with  that  duty,  so  as  to 
■express  the  judicial  determination  of  the  court:  and  whether, 
upon  its  conclusion  that  the  record  is  erroneous,  it  may  make  the 

judgment  other  than  what  the  record  shows The  parties  in 

this  cause  have  admitted  the  mistake Consent  cannot  con- 
fer jurisdiction."   Chancery  has  no  such  power.    Consult  case. 

In  Zingsem  v.  Kidd,  29  E.  519  (Chan.  1878)  and  cases  cited. 
Omission  of  part  of   the  premises   from  the  description   in  a 
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sheriff's  deed  on  the  foreclosure  of  a  mortgage  covering  the 
entire  premises,  was  corrected.  At  p.  519  is  stated  grounds  for 
equitable  interference  of  court.  Vliet  v.  Cowenhoven,  83  E- 
234  (Chan.  1914),  Mistake  that  a  careful  draftsman  might  have 
fallen  into  and  no  intervening  equities.  Cancellation  set  aside 
and  mortgage  restored. 

268.  Ignorance  of  Law.  "Suit  is  brought  to  have  a  mort- 
gage which  has  been  cancelled  upon  the  record  re-established  and 
foreclosed.  Mortgage  had  been  cancelled  on  receipt  of  convey- 
ance from  intestate's  son,  under  mistaken  belief  that  property  de- 
scended to  him  although  in  fact  there  were  five  other  children] 

Defendants,  as  heirs received  the  property  subject 

to  the  lien  of  this  mortgage.  The  cancellation  of  the  mortg<^^ 
was  a  pure  gift  to  the  defendants  of  the  mortgagee's  interest  in 
the  property Neither  has  any  purchaser,  bona  fide  or  other- 
wise, come  into  existence  upon  the  faith  of  the  cancellation  of 

the  mortgage Heirs  resist  the  granting  of  this  relief 

[because]  the  cancellation  was  caused  by  a  mistake  of  complain- 
ant, it  was  a  mistake  of  law  and  not  of  f act Our  later  cases 

display  a  desire  to  discover  some  ground  to  rectify  an  inequitable 

result  flowing  from  mistakes  of  all  kinds [Courts  of  equity 

can  rectify  mistakes  arising  from  the  ignorance  of  the  law].  It 
will  depend  upon  whether  a  party  who  asks  relief  has  been  negli- 
gent ;  whether  he  has  been  led  into  his  belief  by  the  other  party ; 
whether  other  innocent  parties  will  be  injured  by  a  rectification  of 
the  mistake,  or  whether  the  mistake  can  be  regarded  as  one  of 
fact,  although  indirectly  resulting  from  a  mistaken  notion  of  the 
law The  mistake*  was  in  respect  to  the  ownership  of  prop- 
erty upon  which  the  cancelled  mortgage  was  an  encumbrance,  and 
the  English  cases  treat  such  a  mistake  as  one  of  fact."  Relief 
granted.  Swedesboro  Loan  and  Building  Ass'n  v.  Gans,  65  E. 
132,  137.  (Chan.  1903).  In  Dillett  v.  Kemble,  25  E.  67  (Chan. 
1874).  "His  excuse  for  the  omission  [to  cause  search  in  the 
records  of  the  Supreme  Court]  is  that  he  did  not  know  that 
there  was  such  a  court  as  the  Supreme  Court  in  New  Jersey.  Ig- 
norance of  the  general  laws  of  one's  own  country  is  presumed  to 
be  gross  negligence."  Condition  attributable  to  his  failure  to 
exercise  that  diligence  which  may  be  fairly  expected  from  a  rea- 
sonable person. 

269.  Notice  of  Mistake.  Chancellor's  Mortgage.  Secord  No- 
tice. "The  mortgagor  admits  he  agreed  to  mortgage  the  fee,  and 
that  conveyance  of  a  less  estate  was  a  mistake.    As  between  the 

original  parties  this  disposes  of  the  question  of  reformation 

The  dispute  in  the  case  is  between  the  complainants  and  a  second 

encumbrancer  whose  mortgage  embraces  the  fee Full  actual 

notice  is  the  feature  of  this  case Actual  notice  of  a  prior 

mortgage,  together  with  a  plain  warning  to  the  defendant  that 
the  mortgage  to  be  made  to  her  would  be  subject  to  that,  is  con- 
clusively proven ...;..  This  notice  was,  unquestionably,  amply 
sufficient  to  put  upon  her  the  duty  of  inquiry,  and  to  render  her 
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chargeable  with  all  she  would  have  learned  by  doing  her  duty. 
It  is  not  necessary  to  show  the  defendant  knew  there  was  a  mis- 
take— at  the  time  she  took  her  mortgage  no  one  knew  a  mistake 
had  been  made — it  is  sufficient  to  show  she  knew  a  prior  mort- 
gage had  been  given  to  the  complainants,  which,  by  the  under- 
standing of  the  parties,  was  to  have  priority  over  hers 

The  defendant  took  her  mortgage  with  full  notice  of  the  com- 
plainants' equities,  and  they  are,  therefore,  entitled  to  a  decree  of 
reformation  [to  raise  the  estate  conveyed  by  mortgage,  from  a 
life-«state  to  a  fee]  against  all  the  defendants."  Gale's  Execu- 
tors v.  Morris,  29  E.  223,  227  (Chan.  1878),  affirmed,  30  E.  285 
(Err.  &  App.  1878).  In  court  of  Errors,  discusses  character  of 
notice  and  legal  and  equitable  title. 

In  Chancellor  v.  Bell,  45  E.  538  (Chan.  1889).  Syllabus,  "i. 
Where  two  mortgages  are  taken  in  succession,  under  orders  of 
the  court,  to  secure  the  same  fund,  the  interest  of  which  is  di- 
rected to  be  paid  to  a  widow  during  her  lifetime,  and  the  word 
''successors*  has  been  omitted  from  both,  and  the  first  one  has  been 
foreclosed  without  reformation,  there  is  no  objection  to  ordering 
a  reformation  of  both,  upon  a  proper  bill  being  filed  for  that 
purpose,  and  also  to  foreclose  the  second,  in  order  to  perfect  the 
title,  since  the  rights  of  no  one  can  be  prejudiced.  In  such  case, 
the  court  intends  to  accept  of  nothing  less  than  the  highest  and 
best  security  for  the  moneys  over  which  it  has  charge  by  the  law. 
^.  The  mortgage  in  such  case  having  been  given  to  the  chancel- 
lor, in  his  official  capacity,  is  sufficient  notice  to  the  purchaser 
of  the  equity  of  redemption  to  put  him  on  his  guard  as  to  the 
contents  of  the  orders  under  which  such  mortgage  was  given." 
In  Bunker  v.  Anderson,  32  E.  35  (Chan.  1880),  Syllabus.  "A 
mortgage  of  lands  in  New  Jersey,  drawn  in  New  York,  to  execu- 
tors, 'their  successors  and  assigns,*  containing  the  usual  clause 
conveying  all  the  mortgagor's  estate,  right,  title,  interest  &c.,  in 
the  premises,  and  recorded  in  full,  is  notice  to  a  subsequent  mort- 
^gee  and  judgment  creditor  of  the  mistake  and  that  such  mort- 
gage was  intended  to  convey  the  fee,"  In  Wilson  v.  King,  2^  E. 
378  (Chan.  1876),  and  cases  cited.  "Nor  will  the  mortgage  be 
reformed.  He  is  a  bona  fide  purchaser  for  valuable  considera- 
tion. The  record  was  constructive  notice  to  him.  The  mortgage 
there  recorded  purported  to  convey  only  an  estate  for  the  life 
of  the  mortgagee,  and  there  is  no  evidence  of  actual  notice  more 

extensive  than  that  of  the  mortgage  itself Mortgages  of 

real  estate  are  usually  in  fee,  but  constructive  notice  of  the  exist- 
ence, merely,  of  a  mortgage,  with  no  notice  as  to  the  estate  it  is 
intended  to  mortgage,  will  not  be  notice  that  the  mortgage  is  in 

fee,  if  its  terms  convey  a  life  estate  only He  could  not  have 

had  notice  of  any  mistake  in  the  mortgage,  for  it  was  not  until 
after  the  conveyance  was  made  to  him  that  it  was  alleged  that 
there  was  a  mistake,  "Mortgage  was  given  to  mortgagee  in  his 
individual  capacity." 
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270.  Beformation  by  Words  of  Inheritance.  ''Whether  the 
complainants'  mortgage,  which  is  without  words  of  inheritance^ 
should  be  reformed  as  against  the  judgment  creditors  of  the  com- 
pany. [Mutual  intent  of  parties  to  effect  a  mortgage  in  fee] 
The  mortgage  was  recorded All  purchasers  and  in- 
cumbrancers subsequent  to  the  recording,  therefore,  had  con- 
structive notice  of  the  entire  contents  of  the  instrument.  It  was 
a  conveyance,  by  way  of  mortgage,  in  trust,  and  the  estate  intend- 
ed to  be  conveyed  to  the  trustees  may  be  ascertained  from  the 
provisions  of  the  trust  itself.  If  they  require  for  their  execution 
that  the  trustees  shall  have  an  estate  in  fee,  then  an  estate  in  fee 
will  be  held  to  have  passed  to  them."  Trustees  were  to  convey  a 
fee.  Randolph  v.  N.  J.  West  Line  R.  R.  Co.,  28  E.  50  (Chan. 
1877).  Coe  V.  N.  J.  Midland  Railway  Co.,  31  E.  127  (Chan. 
1879).  In  McMillan  v.  N.  Y.  Water  Proof  Paper  Co.,  29  E.  614 
(Err.  &  App.  1878).  "It  is  within  the  rule  recognized  in  W^inter- 
mute  V.  Snyder,  2  Gr.  Ch.  500,  that,  where  an  instrument  is 
drawn  and  executed  which  professes  or  is  intended  to  carry  into 
execution  an  agreement  previously  entered  into,  but  which,  by 
the  mistake  of  the  draughtsman,  either  as  to  law  or  fact,  does 
not  fulfill  that  intention,  or  violates  it,  equity  will  correct  the  mis- 
take so  as  to  produce  a  conformity  to  the  intention.  This  is  un- 
objectionable between  parties  to  the  deed  and  those  who  have 
knowledge  of  its  purpose  and  intention  before  its  execution.  A 
court  of  equity  will  give  effect  to  the  deed  in  such  a  case,  so  as 
to  carry  out  the  intention  of  the  parties."  "Heirs"  substituted  for 
"successors." 

271.  Reformation  Where,  by  Mistake,  Mortgagor  Gives  More 
Security  Than  He  Intended  to  Give.  "Reformation  of  a  deed  or 
mortgage  is  an  equitable  remedy,  granted  only  for  the  purpose  of 
effecting  an  equity,  and  will  not  be  granted  to  destroy  an  equity. 
The  primary  equity  of  a  mortgagee  is  his  right  to  the  payment  of 
his  debt,  and  the  performance  of  the  mortgagor's  contract  to  pay 
the  debt ;  and  the  estate  in  the  mortgaged  lands  which  he  held 
under  the  mortgage  is,  in  equity,  only  the  security  for  the  debt. 
and  must  be  reconveyed  upon  payment.  The  mortgagor's, primary 
equity  against  the  mortgagee  is  for  redemption  of  the  mortgaged 
lands  by  payment  of  the  debt  which  he  has  contracted  to  pay,  and 
has  secured  by  the  mortgage.  The  mortgagor  or  his  subsequent 
grantees  have  here  the  right  to  redeem  the  mortgages ;  but  if  the 
mortgagor,  by  mistake,  has  given  more  or  better  security  for  the 
debt  than  he  intended,  such  mistake  constitutes  no  equity  in  his 
favor  against  the  mortgages  to  compel  the  reduction  of  his  se- 
curity without  the  performance  of  the  contract  on  his  part  by 
payment  of  his  debt,  or  any  part  of  it.  In  Ames  v.  Franklinite 
Co.,  12  N.  J.  Eq.  66  (1858),  [affirmed  p.  512  (Err.  &  App. 
1859)  ] ,  by  a  mistake  of  the  scrivener  who  drew  the  mortgage  cer- 
tain ores  which  by  the  agreement  of  both  the  parties  were  to  be 

excepted  were  included  in  the  mortgage.    It  was  held that 

a  second  mortgagee  that  took  its  mortgage  after  the  first  mort- 
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gage  was  recorded  had  no  equity  to  require  the  correction  of  the 
mistake."    Mistake  unilateral. 

Ocean  Beach  Ass'n  v.  Trenton  Trust  &  Safe  Deposit  Co.,  48 
Atl.  561  (Chan.  1901). 

272.  Beformation  After  Foreclosure.  Notice.  ''The  mort- 
gagee or  his  assignee  was  entitled  in  equity  to  have  the  mortgage 
reformed  as  against  the  mortgagor,  or  those  claiming  under  him 

with  notice Under  the  law  of  this  State  the  registry  of  a 

mortgage  is  notice  only  of  what  is  contained  in  the  registry,  and 
that  an  erroneous  mortgage  [containing  too  little  land]  duly  reg- 
istered cannot  be  reformed  as  against  a  judgment  creditor  with- 
out notice or  a  purchaser  claiming  by  virtue  of  their  judg- 
ments  Recitals  in  the  deed  from  the  master are  con- 
structive notice The  court  is  further  of  opinion,  that  after 

a  decree  of  foreclosure  and  sale  of  the  mortgaged  premises  as 
actually  described,  the  mortgage  cannot  be  reformed  and  a  sale 
made  of  an  additional  quantity  of  land  alleged  to  have  been 
omitted  in  the  description  contained  in  the  mortgage.  And  in- 
asmuch as  it  appears  by  the  admission  of  counsel,  that  the  prem- 
ises sold  under  the  original  decree  have  been  conveyed  by  the 
sheriff  to  the  complainant,  and  by  the  complainant  to  a  third 
party,  the  original  decree  of  foreclosure  cannot  be  opened,  nor  can 
the  complainant  have  the  relief  prayed  for  [mistake  corrected, 
etc.]  in  her  bill.  And  upon  this  ground  the  court  are  of  opinion 
that  the  decree  of  the  Chancellor  must  be  affirmed."  Rutgers  v. 
Kingsland,  7  E.  658  (Err.  &  App.  1851),  See,  part  dicta,  p.  184. 

273.  Seformation  Because  of  Intent  of  Insolvent  Company  to 
Give  Certain  Creditors  Preference.  Syllabus.  "After  a  corpora- 
tion has  been  adjudged  insolvent  and  a  receiver  appointed  to  wind 
up  its  affairs,  a  mortgage  given  by  the  corporation,  while  insol- 
vent, to  prefer  some  of  its  existing  general  creditors,  which, 
through  a  mistake  of  the  draughtsman,  conveyed  a  life  estate  in 
its  real  property,  ought  not  to  be  reformed  by  a  court  of  equity 
so  as  to  fembrace  the  fee,  when  it  appears  that  the  mortgagees  did 
not  act  to  their  detriment  on  the  supposition  that  the  mortgage 
conveyed  the  fee."  By  the  Court.  "The  equitable  rule  for  dis- 
tributing the  assets  of  an  insolvent  corporation  among  its  credi- 
tors  is  to  apportion  the  assets  pro  rata  among  all  the  credi- 
tors, upon  the  principle  that  equality  is  equity Our  statute 

is  to  the  same  effect The  mere  intention  of  an  insolvent 

debtor  to  give  a  preference  to  some  of  his  creditors,  when  they 
have  not  thereupon  acted  to  their  detriment,  should  not  induce  a 
court  of  equity  to  depart  from  the  rule.  Nothing  beyond  that 
intention  appears  in  the  present  case."  Miller  v.  Savage,  62  E. 
746  (Err.  &  App.  1900). 

274.  Seformation  Against  a  Married  Woman.  Reformation  of 
a  mistake  in  the  description  of  a  mortgage  may  be  decreed  against 
a  married  woman.  Lewis  v.  Ferris  et  al.,  50  Atl.  631  (Chan. 
1901). 
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275.  Eeformation  of  Voluntary  Instrument.  "Are  the  de- 
fendants entitled  to  a  decree  reforming  the  release,  so  as  to  make 
it  a  release  of  all  three  mortgages,  against  the  complainants,  who 
acquired  title  to  their  mortgages  in  good  faith  and  for  full  value, 

after  the  release  was  made  a  matter  of  public  record? The 

release  was  a  pure  act  of  grace The  rule  seems  to  be  set- 
tled that,  except  under  very  extraordinary  circumstances  a  court 
of  equity  will  not  lend  its  assistance  to  reform  a  voluntary  deed." 
Woodruff  V.  Morristown  Institution  for  Savings,  34  E.  177 
(Chan.  1881). 

276.  Bedress  for  Grantor  Who,  by  Mistake,  Delivers  Deed  Be- 
fore Payment  of  Whole  or  Purchase-Money.  Syllabus.  ''It  is  a 
rule  in  equity  that  an  incumbrance  shall  be  kept  alive  or  considered 
extinguished,  as  will  most  advance  the  justice  of  the  case.  Where 
a  deed  was  delivered  through  mistake  before  the  whole  of  the 
purchase-money  was  paid  or  secured,  the  grantor  was  permitted 
to  protect  himself  against  the  effects  of  the  mistake,  by  keeping 
alive,  in  the  hands  of  a  trustee,  an  incumbrance  on  the  premises 
created  by  himself  before  the  sale,  although  the  deed  [p.  322], 
contained  covenants  of  general  warranty,  and  against  all  incum- 
brances."   Neville  v.  Demerritt  et  al.,  2  E.  322  (Chan.  1840). 
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MORTGAGE :    NATURE  OF. 
277.    Nature  of  Mortgage. 

877.  Nature  of  Mortgage.  "A  mortgage  has  a  dual  character 
— ^first,  it  is  a  covenant  to  pay  a  sum  of  money  upon  an  expressed 
consideration,  and  second,  it  is  a  conveyance  of  land  to  secure  the 
debt.  The  first  is  an  executory  contract,  and  the  second  an  ex- 
ecuted conveyance  with  a  defeasance,  and  liable  to  be  defeated  if 
at  the  time  it  is  sought  to  be  enforced  there  is  nothing  due  upon 
the  executory  contract  it  was  given  to  secure.  See  Perkins  v. 
Trinity  Realty  Co.,  69  N.  J.  Eq.  (3  Robb.)  723,  727-,  affirmed 
S.  C,  71  N.  J.  Eq.  (i  Buch.)  304.  Upon  this  whole  mattjer  I 
have  no  doubt  at  all,  but  that  the  real  estate  mortgage  for  $600 
was  given  as  collateral  security  for  the  payment  of  the  $1,200 
chattel  mortgage,  and  that,  the  latter  being  paid,  the  former  must 
be  cancelled."    Wilbur  v.  Jones,  80  E.  524  (Err.  &  App.  1912)  ; 

In  Magie  v.  Reynolds,  51  E.  116  (Chan.  1893).    "Rule is 

that  an  assignee  of  a  bond  and  mortgage  takes  it  subject  to  all  the 
equitable  defences  which  the  original  obligors  and  mortgagors 

have  thereto The  principle  underlying  this  rule  is  that  the 

mortgage  is  a  mere  incident  of  the  debt  which  it  is  intended  to  se- 
cure, and  a  defence  to  the  debt  is  a  defence  to  the  mortgage." 
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CHAPTER  XLVII. 

NATIONAL  BANK  MORTGAGElB. 
278.    Valid  Inter  Partes. 

278.  Valid  Inter  Partes.  First  objection:  "That,  under  the 
national  banking  act,  a  national  bank  has  no  power  to  take  or 
hold  a  mortgage  on  real  estate  to  secure  a  contemporaneous  loan; 
and  therefore  has  no  right  to  claim  that  such  a  mortgage  held  by 
another  enures  to  its  benefit The  first  objection  is  fully  an- 
swered by  the  decisions  of  the  United  States  Supreme  Court  in 
National  Bank  v.  Matthews,  98  U.  S.  621,  and  National  Bank 
V.  Whitney,  103  Id.  99,  where  it  was  held  that  such  a  mortgage 
held  by  a  national  bank  was  valid  inter  partes  and  that  only  the 
government  could  question  the  legality  of  the  transaction.  The 
court  also  cited  with  approval  First  National  Bank  of  Fort  Dodge 
V.  Haire,  36  Iowa  443,  to  the  eflFect  that  the  equitable  claim  of  a 
national  bank  holding  a  promissory  note,  that  a  mortgage  of  real 
estate  executed  by  the  maker  of  the  note  to  indemnify  the  in- 
dorser,  should  enure  to  the  benefit  of  the  bank  as  indorsee,  was 
not  within  the  prohibition  of  the  federal  statute."  Myers  v. 
Campbell,  Collector,  64  L.  187  (Sup.  Ct.  1899). 
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NOTICE  AND  PRIORITY. 

279.  Record  Notice  (279-298) — Object  of  Registry  Act.     Effect  of  Sub- 

sequent Incumbrancer's  Priority  of  Record,  After  Notice. 

280.  A  Purchaser  May  Have  Record  Notice  of  a  Mortgage  Given  Before 

the  Conveyance  of  the  Land  to  the  Mortgagor. 

281.  Release.    Actual  Notice  Charging  With  Constructive  Notice. 

282.  The  Effect  of  the  Mere  Withholding  from  the  Record  of  a  Mort- 

gage. 
2S3.    Record  of  a  Lease.    Of  an  Instrument  Not  Required  to  be  Recorded. 
Constructive    Notice   as   Effectual   as    Actual    Notice.     Defective 
Registry.     Record  in  Wrong  Place. 

284.  Mortgage  by  One  Whose  Title  Deed  Has  Not  Been  Recorded. 

285.  Presumption  That  Mortgage  First  Recorded  is  First  Lien.     Notice 

Must  be  Taken  With  Its  Qualifications. 
285a.  Time  of,  and  Modern  Doctrine  of  Notice. 

286.  Bona  Fide  Purchaser  for  Valuable  Consideration,  Without  Notice — 

Under  the  Registry  Act. 

287.  Registry  of  Mortgage  Executed  in  Blank. 

288.  State  is  Bound  by  the  Recording  Act. 

289.  Ambiguity  and  Incongruity  in  Record  Title. 

290.  Incumbrance  Must  Not  Exceed  the  Amount  Specified  in  the  Record. 

291.  Mortgage  by  Husband  and  Wife. 

292.  Recording  of  Subsequent  Mortgage  as  Notice. 

293.  Reference  to  Duly  Recorded  Deed. 

294.  Chancellor's  Mortgage. 

295.  Double  Record  of  What  Mortgages  Necessary? 

296.  Failure  to  Record  Defeasance. 

297.  Record  from  Transcript. 

298.  Mortgagor's  Surrender  of  a  Right  of  Way. 

298a.  Effect  on  Subsequent  Mortgagee,  of  Unequal  Receipt  of  Considera- 
tion by  Joint  Mortgagors. 

299.  Actual  Notice  (299-300).    Facts  Within  and  Facts  Without  the  No- 

tice.   Reformation,  Sections  269-275,  Supra.    Priority,  Infra. 

300.  Release.    Notice  Sufficient  to  Put  on  Inquiry. 

301.  Priority  301  (30i-309b).     Second  Mortgage  Not  Registered.    Third 

Mortgage  Registered. 

302.  Mortgage  Signed  in  Blank  and  Afterwards  Filled  In. 

303.  Priority   of   a   Special   Unrecorded   Equitable    Charge   Upon   Land 

Over  a  Subsequent  Legal   Mortgage  to  Secure  Prior  Indebted- 
ness. 

304.  Bona  Fide  Mortgage  Has  Prority  Over  Personal  Decree  Not  Dock- 

eted in  Supreme  Court. 
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3Q4a.  Honest  Security  not  Vitiated  by  Subsequent  Fraud. 

305.  Priority  of  Mortgage,  Conditionally  Subordinated  to  Lease,  Will  be 

Restored  on  Failure  to  Keep  Condition. 

306.  Conveyance  by  Way  of   Mortgage  by   Persons  Entitled  to  Prior 

Mortgage  Does  Not  Give  Priority  to  Grantee,  Contrary  to  the 
Intention  of  the  Parties. 

307.  Clerk's  Certificate  Contrary  to  Fact  is  of  no  Effect. 

308.  The  Owner  of  the  First  Mortgage,  Who  Becomes  the  Owner  of  the 

Equity  of  Redemption,  Cannot  Create  a  Lien   Prior  to  Incum- 
brance existing  at  Said  Time. 

309.  Notice  from  Knowledge  of  Officer.    Agreement  for  Prior  Record 

May  Not  be  an  Agreement  to  Postpone. 

309a.  Priority  of  Debts  Secured  by  Same  Mortgage,  as  Affected  by  Con- 
secutive Assignment. 

309b.  A  Corporation  Mortgage  Creditor  Claiming  Priority  Over  Other 
Creditors  Must  Establish  Validity  of  His  Mortgage.    Validity. 

310.  After-Acquired  Property. 

311.  Purchase- Money  Mortgage.    Vendor's  Lien   (311-317)- 

312.  Mortgagee  With  Notice  of  Vendor's  Lien  Takes  Subject  Thereto. 

Waiver  of  Vendor's  Lien. 

313.  Purchase-Money  Mortgage  Corrected  and  Replaced  by  One  of  Later 

Date.    Vendor's  Lien. 

314.  Record  of  Deed  and  Purchase-Money  Mortgage  May,  by  Agreement, 

be  Postponed  to  Another  Mortgage. 

315.  A  Purchase-Money  Mortgage  May  by  Agreement  be  Postponed  to 

Another  Mortgage. 

316.  Parol   Evidence   of   Postponement   of   Purchase-Money   Mortgage. 

Preference  of  Such  Mortgage  Over  Judgment  Against  Purchaser, 
Given  to  Third  Person  Who  Advances  the  Price. 

317.  A  Debtor  Cannot  Get  Priority  Over  a  Prior  Bona.  Fide  Judgment 

Creditor,  by  Conveying  His  Property  and  Taking  a  Mortgage  for 
the  Consideration  Money. 

318.  Possession  as  Notice.    Character  of  Possession.    Vendor  Remain- 

ing in  Possession.  Inquiry  of  Person  in  Possession.  Mere  Pact 
of  Possession.  Release.  Duty  of  Occupier  to  Refrain  from 
Doing  Anything  Having  an  Illusory  Tendency  with  Respect  to 
Ownership. 

319.  Judgment  Creditors  (319-328).    Rights  as  Against  an  Unregistered 

Mortgage. 

320.  Sale  Under  Execution  Issued  Prior  to  Death  of  Judgment  Debtor. 

Purchaser's  Position  Who  Gets  Defective  Title  from  Sheriff. 

321.  Effect  on  a  Mortgage  Given  by  a  Deceased  Ancestor,  of  a  Sale 

After  His  Decease,  Under  a  Judgment  Recovered  Against  His 
Heir  in  Ancestor's  Lifetime. 

322.  A  Judgment   Creditor,  Who  Has  Released  a  Prior  Judgment  to 

Enable  a  Mortgagee  to  Occupy  First  Place,  is  Charged  With  No- 
tice of  Such  Mortgage. 

323.  A  Debtor's  Judgment  Creditors  Are  Chargeable  With  Notice  of  a 

Mortgage  Excepted  in  the  Grant  to  Said  Debtor. 

324.  Refusal  to  Inquire  for  Fear  of  Acquiring  Information  is  Equivalent 

to  Notice. 
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325,  After  a  Judgment  Creditor  Knows  of  the  Execution  of  a  Mortgage 

He  Can  Gain  no  Priority  by  Entry  of  Judgment. 

326.  Equitable  Mortgage  for  a  Precedent  Debt.    Lien  Under  Levy. 
^7.    Rights  Vesting  in  a  Purchaser  momentarily  do  not  Enure  to  the 

Benefit  of  the  Judgment  Creditors  of  One  Who  Was  a  Stranger  to 
that  Deed. 

328.  Priorities  as  Affected  by  Execution.     By  Levy  of  Execution. 
32Sa.  Interstate  Commerce  Act. 

329.  Concurrent  Mortgages. 

330.  Chain  of  Title. 

330a.  Reasonable  Diligence  in  Searching  Title,  is  Requisite. 

331.  Husband  and  Wife.     Mortgage  Not  Executed  by  Wife.    Voluntary 

Mortgage  by  Wife  to  Secure  Husband's  D^bt.     Her  Creditors. 

332.  Attachment. 

Z^'    Unnamed  Time  and  Rate  for  Payment  of  Interest,  Same  Deduced 
from  Terms  of  Bond  and  Mortgage. 

334.  Equities  Between  Holders  of  Two  Second  Mortgages  Each  Upon 

Distinct  Tracts  of  Land,  Both  Embraced  in  a  First  Mortgage. 

335.  Mortgagee  of  Land  Subject  to  Annuities  Takes  it  Subject  to  Same. 
Z^'    After- Acquired  Property. 

^y.    Knowledge  of  Agent  Chargeable  Upon  His  Principal. 
Z2S^'    Notice   from    Bonds    and    Mortgages    Securing   Them.     Status    of 
Holder  of  Negotiable  Bonds. 

279.  Secord  Notice.  Object  of  Eegistry  Act.  Effect  of  Subse- 
quent Incumbrancer's  Priority  of  Record,  After  Notice.  'There 
Avill  be  no  difference  of  rule  or  principle  in  determining  priorities, 
'whether  this  view  be  taken,  [three  mortgages  simultaneously  de- 
livered], or  the  view  that  the  two  mortgages  were  delivered  first 

The  statutes  regulating  the  registry  of  deeds  are  statutes 

of  notice.  They  are  to  prevent  frauds  and  wrongful  priorities, 
and  not  to  encourage  or  to  shield  them.  The  reason  why  a  subse- 
quent incumbrancer,  who  knows,  or  ought  to  know  that  a  prior 
incumbrance  exists,  or  a  concurrent  legal  incumbrance  entitled  to 
be  a  prior  lien,  will  not  be  permitted  by  this  act  of  registry  to 
go  ahead  of  the  other  for  want  of  registry,  is  that  it  would  be  a 
fraud,  an  unfair  transaction  as  between  honest  men  to  permit 
him  to  get  such  a  precedence.  It  is  the  object  of  the  law  of  reg- 
istry to  promote  good  faith I  am  satisfied  from  the  evidence 

that  the  complainant  perfectly  well  knew,  before  his  mortgage 
was  drawn,  that  the  other  two  mortgages  were  executed,  and  only 
dependent  for  delivery  on  the  delivery  of  the  deed;  that  they 
were  meant  to  be  and  were  the  basis,  to  the  extent  of  their 
amount,  on  which  the  title  was  to  pass  and  the  transaction  to 
stand ;  that  they  were  to  be  part  of  an  essential  to  the  completion 
of  the  purchase,  for  which  completion  he  was  bound  as  security, 
and  which  he  had  no  right  to  circumvent  [by  prior  record  of  his 
own  mortgage]  ;  that  standing  in  the  relation  he  did  to  the  com- 
missioners and  to  Holcomb,  with  knowledge  of  their  arrange- 
ments, and  they  without  knowledge  or  suspicion  of  his,  the  scheme 
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he  planned  and  executed  to  protect  himself  at  their  expense,  was 
a  fraud  upon  their  rights."  Matthews  v,  Everitt,  23  E.  476  (Chan. 

1873). 

280.  A  Purchaser  May  Haye  Record  Notice  of  a  Mortgage 

Given  Before  the  Conveyance  of  the  Land  to  the  Mortgagor.  Syl- 
labus. "A  mortgage  dated  and  acknowledged  on  September  17, 
1880,  and  recorded  on  October  15,  1880,  is  constructive  notice 
to  a  subsequent  purchaser  of  the  premises,  although  the  mort- 
gagor's deed  for  the  premises  was  in  fact  (and  this  also  appears 
on  the  county  records)  dated  September  30,  1880,  and  was  re- 
corded on  November  24,  1880."  By  the  Court.  *'The  fact  that 
the  mortgage  bears  date  prior  to  the  date  of  the  deed  would  not, 
under  the  circumstances,  have  justified  the  purchaser  in  con- 
cluding that  it  was  given  before  Semon  acquired  title,  for  it  might 
have  been  due  to  a  mistake  in  the  date  of  the  one  instrument  or 
the  other.  There  was  at  least  enough  upon  the  record  to  put  him, 
as  a  prudent  man,  upon  inquiry.  He  had  notice  of  the  mortgage 
from  the  record;  for  in  searching  for  mortgages  by  Semon  from 
the  date  of  his  deed,  September  30,  1880,  he  would  have  found 

the  mortgage The  record  showed  the  searcher  the  deed  to 

Semon  and  his  mortgage  to  his  grantor.  The  mortgage  was  in- 
deed dated  before  the  date  of  the  deed,  but  it  was  recorded  after 
the  latter  date,  and  the  deed  itself  was  on  record The  infer- 
ence from  the  condition  of  the  record  would  be  that  there  was 
some  mistake  in  the  dates,  and  that  in  fact  Johnson  conveyed  to 
Semon  and  then  Semon  mortgaged  to  him ;  or,  that  Semon  mort- 
gaged to  Johnson  before  he  acquired  title,  and,  having  acquired 
title  afterwards,  might  be  estopped  from  denying  that  the  mort- 
gage was  valid.  The  record  was  notice  of  the  mortgage."  Semon 
V.  Terhune,  40  E.  364,  367  (Chan.  1885).    See  note  p.  364. 

281.  Release.  Actual  Notice  Charging  with  Constructive  No- 
tice. "When  the  complainant  executed  releases  of  the  five  lots 
which  were  embraced  in  his  mortgage  and  not  included  in  the 
Kinne  deeds  [absolute  in  form,  mortgages  in  reality],  the  deeds 
to  Kinne  were  on  record.  Where  a  mortgagee,  with  notice  of 
several  successive  alienations  of  parts  of  the  mortgaged  premises, 
releases  that  part  which  is  primarily  liable  in  equity  for  the  pay- 
ment of  the  mortgage  debt,  he  cannot  be  permitted  to  charge  other 
portions  of  the  premises  with  the  payment  of  the  mortgage,  with- 
out deducting  from  the  amount  due,  the  value  of  the  part  re- 
leased   The  equity  which  entitles  a  second  mortgagee  to  the 

benefit  of  a  release  executed  by  a  prior  mortgagee,  arises  only 
when  the  first  mortgagee  gave  the  release,  with  a  knowledge  of 

the  existence  of  a  second  incumbrance The  notice  of  the 

subsequent  incumbrance  may  be  actual  or  constructive The 

recording  of  a  second  mortgage  will  not,  however,  operate  as  con- 
structive notice  of  its  existence  to  a  prior  mortgagee The 

general  doctrine  is,  that  whatever  puts  a  party  upon  an  inquiry, 
amounts  in  judgment  of  law  to  notice,  provided  inquiry  became 
a  duty,  as  in  the  case  of  purchasers  and  creditors,  and  would 
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lead  to  the  knowledge  of  the  requisite  fact,  by  the  exercise  of  or- 
dinary   diligence    and    understanding Constructive    notice 

first,  cases  in  which  the  party  charged  has  had  actual  no- 
tice that  the  property  in  dispute  was  in  fact  charged,  incumbered, 
or  in  some  way  affected,  and  the  court  has  thereupon  bound  him 
with  constnictive  notice  of  facts  and  instruments,  to  the  knowl- 
edge of  which  he  would  have  been  led  by  an  inquiry  after  the 
charge,  incumbrance,  or  other  circumstance  affecting  the  prop- 
erty, oJF  which  he  had  actual  notice ;  and,  secondly,  cases  in  which 
the  court  has  been  satisfied,  from  the  evidence  before  it,  that  the 
I>arty  charged  had  designedly  abstained  from  inquiry,  for  the 
very  purpose  of  avoiding  notice.  The  complainant  admits,  that 
before  he  executed  the  release,  he  knew  that  Bramhall  had  dis- 
posed of  most  of  the  property  embraced  in  his  mortgage.  That 
knowledge  was  sufficient  to  put  him  upon  inquiry,  and  amounts  to 
constructive  notice  of  the  existence  of  the  deeds  to  Kinne,  of 
ivhich  he  might  have  had  actual  knowledge,  if  he  had  pursued 
the  usual  course  of  examining  the  registry  of  deeds.    He  must, 

therefore,  in  favor  of  the  defendant account  for  and  credit 

on  his  mortgage,  a  proportionate  part  of  the  value  of  the  lots  re- 
leased." Hoy  V.  Bramhall,  19  E.  571  (Err.  &  App.  1868),  and 
cases  cited.  Moore  v.  Kramer,  50  E.  776  (Err.  &  App.  1893). 
Last  case  also  applies  rule  second  in  Hoy  v.  Bramhall,  supra, 

282.  The  Effect  of  the  Mere  Withholding  from  the  Becord  of  a 
KEortgage.  ''The  defendant's  case  must  stand  or  fall  upon  the 
bare  fact  that  complainant's  cashier  having  a  mortgage  given  to 
himself  to  secure  himself  for  indorsing  the  maker's  note  to  be  dis- 
counted by  the  complainant,  and  so,  in  effect,  given  to  secure  the 
complainant  directly,  refrained  at  the  request  of  the  maker  to 
place  it  on  record  until  after  the  maker  had  become  indebted  to 
another  person,  such  other  indebtedness  not  being  in  the  mind  of 
either  party  at  the  making  of  the  mortgage,  and  the  cashier  having 
no  knowledge  or  suspicion  of  the  maker's  insolvency.  In  order 
to  postpone  such  a  mortgage  to  one  executed  and  recorded  sub- 
sequent to  its  record,  it  is  necessary  to  hold  the  mortgage  itself 
void  as  against  such  subsequent  mortgage  creditor.  In  order  to 
do  that  it  is  necessary  to  find  that  the  mortgagee  was  guilty  of 
what  is  known  as  actual  fraud  as  distinguished  from  constructive 
fraud ;  for  it  is  well  settled  that  a  conveyance  or  mortgage  made 
or  given  for  full  and  valuable  consideration  can  only  be  im- 
peached by  another  creditor  on  the  ground  of  actual  fraud,  in 
which  the  grantee  or  mortgagee  has  himself  participated."  No 
index  of  fraud.  Flemington  National  Bank  v.  Jones,  50  E.  249 
(Chan.  1892),  affirmed  p.  486  (Err.  &  App.  1892). 

In  Lembeck  &  Betz  Eagle  Brewing  Co.  v.  Kelly,  63  E.  407 

(Chan.  1902),  "Thoroughly  settled  in  this  state that,  in  the 

absence  of  a  fraudulent  intent  otherwise  manifested,  the  mere 
withholding  from  the  record  of  a  mortgage  of  real  estate  for  any 
period  of  time  will  not  postpone  it  to  mortgages  recorded  after 
its  record."     Valid.     In  Lanahan  v.  Lawton,  50  E.  281   (Chan. 
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1892),  affirmed  p.  796  (Err.  &  App.  1893),  **There  is  not  the 
least  evidence  to  show  that  the  instrument  *was  kept  off  the  rec- 
ords intentionally  and  knowingly  for  the  purpose  of  enabling 
Lawton  to  obtain  commercial  credit  on  the  strength  of  being  the 
owner  of  unincumbered  property.  To  so  presume,  from  the 
bare  fact  of  non-record,  would  be  to  presume  in  favor  of  fraud 
instead  of  against  it." 

283.  Kecord  of  a  Leaae — Of  Instrument  Hot  Keqnired  to  be 
Secorded — Constructive  Notice  is  as  Efficacious  as  Actual  Notice 
— ^Defective  Begistry.  Becord  in  Wrong  Place.  Syllabus.  "A 
lease  for  years  contained  a  provision  that  the  owner  of  the  fee 
should  pay  the  lessee,  at  the  end  of  the  term,  the  value  of  any 
buildings  put  up  by  the  lessee  on  the  demised  premises,  who  after- 
wards erected  buildings  thereon.  The  lease  was  acknowledged 
and  recorded  as  a  deed.  The  lessee  mortgaged  his  interest  to  the 
defendant  during  the  term,  which  mortgage  was  duly  registered 
as  a  mortgage  of  lands.  At  the  expiration  of  the  term,  but  while 
the  lessee  still  remained  in  possession,  the  owner  of  the  fee  mort- 
gaged his  interest  to  the  complainant.  Held,  that  the  record  of 
the  lease  and  o'f  the  mortgage  on  the  lessee's  interest  was  con- 
structive notice  to  the  complainant,  so  as  to  render  defendant's 
mortgage  a  prior  lien  on  the  buildings.'*  By  the  Court.  "The 
registration  of  an  instrument  not  required  by  law  to  be  recorded, 
is  considered  a  voluntary  and  inefficacious  act,  and  is,  in  judg- 
ment of  law,  no  notice It  is  an  established  rule  of  law  that 

notice  of  a  deed  is  notice  of  its  contents Constructive  no- 
tice, under  the  registry  acts,  is  as  efficacious  as  actual  notice 

They  [registry  acts]  declare  that  a  delinquent  or  careless  pur- 
chaser or  mortgagee  shall  be  assumed  to  know  what  he  would 
have  learned  had  he  explored  those  sources  of  knowledge  which 
the  law  has  provided  for  his  information.  The  fact  that  the  term 
gfranted  by  the  lease  in  question  had  expired  before  the  defendant 
took  her  mortgage,  cannot,  in  my  judgment,  change  the  rights 
of  the  parties."  Spielmann  v.  Kliest,  36  E.  199,  202,  206  (Chan. 
1882),  and  cases  cited. 

In  Smallwood  v.  Lewis,  15  E.  62-64  (Chan.  1862),  The  de- 
fence is that  the  registry  is  defective  in  not  stating  fully 

the  condition  of  the  mortgage.     It  is claimed that  it 

can  operate  only  as  constructive  notice  of  what  is  contained  in 
it It  is  totally  immaterial  whether  the  mortgage  was  reg- 
istered or  not.    The  grantee,  at  the  time  of  the  conveyance,  had 

actual  notice  ot  its  existence [Registry  not  consulted  and, 

so,  purchaser  not  misled  thereby.  Case  not  altered  had  registry 
been  consulted.]  The  object  of  the  laws  requiring  conveyances 
to  be  recorded  is  to  prevent  imposition  on  subsequent  purchasers 
and  mortgagees  in  good  faith  unthout  notice  of  the  prior  con- 
veyance, but  not  to  protect  them  when  they  have  such  notice 

A  defective  registry  cannot  qualify  the  affect  of  actual 

notice."  In  Parsons  v.  Lent,  34  E.  70  (Chan.  1881),  "The  rec- 
ord of  the  mortgage  in  suit  was  not  constructive  notice  to  the 
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company The  mortgage  was recorded  in  the  records 

of  assignments  of  mortgages,  and  nowhere  else.  It  was  the  com- 
plainant's business  to  see  to  it  that  it  was  properly  recorded.  Re- 
cording it  in  the  records  of  assignments  of  mortgages  was  a 
nullity  so  far  as  notice  was  concerned." 

284.  Mortgage  by  One  Whose  Title-Deed  Has  Hot  Been  Be- 
oorded.  "Mortgage  was  recorded  before  the  subsequent  mort- 
gage   held    by    the    complainants Defendant.." claims 

under  a  grantor who,  at  the  time  of  the  conveyance,  had  no 

title  against  the  grantor  under  whom  the  complaints  hold. ..... 

ivhen  one  link  in  the  chain  of  title  is  wanting,  there  is  no  clue  to 
guide  the  purchaser  in  his  search  to  the  next  succeeding  link  by 
which  the  chain  is  continued.  The  title  upon  the  record  is  the 
purchaser's  protection,  and  when  he  has  traced  the  title  down  to 
an  individual,  out  of  whom  the  record  does  not  carry  it,  the  regis- 
try acts  make  that  title  the  purchaser's  protection.  The  registry 
of  a  deed  is  notice  only  to  those  who  claim  through  or  under  the 
grantor  by  whom  the  deed  was  executed Nor  will  a  pur- 
chaser be  bound  to  take  notice  of  the  record  of  a  deed  executed 

by  a  prior  grantee  whose  own  deed  has  not  been  recorded 

And  where  the  deed  of  a  vendor  is  not  recorded,  the  record  of  a 
mortgage  given  by  the  vendee  for  the  purchase-money  will  not 

be  notice  to  a  subsequent  purchaser For  in  any  such  case 

the  purchaser  is  without  a  clue  to  guide  him  in  searching  the 
record."  Losey  v.  Simpson,  ii  E.  249  (Chan.  1856).  In  Bing- 
ham V.  Kirkland,  34  E.  233  (Err.  &  App.  1881),  "The  mortgagor, 
after  making  a  deed  from  himself  to  Hudson,  which  was  recorded, 
and  after  receiving  a  deed  back  to  himself,  which  was  not  re- 
corded, gave  the  Bingham  mortgage',  which  was  recorded.  After 
this,  he  took  a  second  deed  from  Hudson  of  the  mortgaged  prop- 
erty, and  afterwards  gave  the  mortgage  to  Phelps.  It  is  apparent 
that  at  the  time  when  Bingham  took  his  mortgage,  the  records 
vrould  have  disclosed  to  a  searcher  that  Howland,  who  made  it, 
had  parted  with  his  title  in  the  premises  in  1867,  and  no  deed  back 
to  him  would  have  appeared.  So  far  as  Mr.  Phelps  knew,  no  title 
had  been  reconveyed  to  Howland  until  1872,  when  the  second 
deed  from  Hudson  to  Howland  was  made,  and  upon  which  title 
deed  the  loan  was  made  by  Mr.  Phelps  in  1874.  Between  1867 
and  1872,  then,  so  far  as  appeared  by  the  record  taken  in  connec- 
tion with  the  deed  of  1872,  of  which  Phelps  had  notice,  the  title 
to  the  mortgaged  premises  was  in  Hudson  and  not  in  Howland. 
Between  these  dates  the  mortgage  had  been  made  by  Howland 
which  is  held  by  Bingham,  and  it  had  been  recorded.  A  search, 
therefore,  against  the  owners  of  the  mortgaged  premises  during 
the  period  when  each  appeared  to  have  had  title,  would  not  have 
disclosed  to  Mr.  Phelps  the  existence  of  the  Bingham  mortgage 
The  system  of  searching  practiced without  any  de- 
viation, has  been  to  trace  the  line  of  record  title  and  search  against 
each  owner  during  the  period  that  he  held  the  title.'' 
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286.  Presumption  that  Mortgage  First  Eecorded  is  First  lien. 
Notice  Must  be  Taken  With  Its  Qualifications.  Syllabus,  ''i. 
The  presumption  is,  that  the  mortgage  first  recorded  is  the  first 
lien ;  and  to  overcome  such  presumption,  it  must  be  proved  that 
the  mortgagee  of  the  mortgage  first  of  record,  at  or  before  the 
time  he  took  his  mortgage,  had  knowledge  of  the  existence  of  the 
mortgage  first  in  date.  2,  The  notice,  if  any,  must  be  taken  with 
the  qualifications  attached  to  it  by  the  agreement  of  the  mort- 
gagee of  the  unrecorded  mortgage ;  and  if  such  mortgagee  has 
agreed  with  the  mortgagor  to  keep  his  mortgage  off  the  record, 
in  order  that  the  mortgagor  may  borrow  more  money  on  the  prop- 
erty to  be  secured  prior  to  such  mortgage,  and  such  agreement  be 
made  known  to  the  mortgagee  of  the  mortgage  second  in  date, 
but  first  of  record,  at  or  before  its  execution,  siich  notice  will  not 
give  the  unrecorded  mortgage  priority.  3.  In  such  case  the  prior- 
ity of  the  mortgage  first  in  date  is  waived."  Hendrickson  v. 
Wooley,  39  E.  307  (Err.  &  App.  1884).    In  Green  v.  Morgan,  21 

Atl.  860  (Chan.  1891).     "The  court must  be  satisfied  by 

clear  and  undoubted  evidence  that  the  party  who  holds  under  a 
registered  deed  a  mortgage  has  notice,  acquired  at  the  time  of  the 
transaction,  of  a  prior  unregistered  deed  or  mortgage,  or  of  such 
facts  and  circumstances  as  would,  if  properly  attended  to,  give 
him  actual  notice  thereof ;  or,  if  acquired  at  any  other  time  than 
during  the  transaction,  that  such  knowledge  was  present  in  his 
mind  at  the  time  of  the  transaction." 

286a.  Time  of,  and  Modem  Doctrine  of  Notice.  "The  modem 
doctrine  [of  notice]  seems  to  be  that  wherever  a  party  who  is 
negotiating  with  respect  to  any  title  or  interest  in  land  has  brought 
to  his  attention  by  a  person  interested  herein,  and  who  has  a 
right  to  speak,  or  who  may  reasonably  be  presumed  to  know 
whereof  he  speaks,  any  fact  or  circumstance  which,  though  not 
notice  in  itself,  is  one  of  a  train  of  facts  or  circumstances  which, 
properly  pursued,  would  lead  to  such  facts  or  circumstances  as 
amount  to  notice,  he  is  chargeable  with  notice,  even  though  he 
neglects  to  pursue  such  facts  or  circumstances.  And  if  he  be  not 
negotiating  for  the  title  or  any  interest  in  lands  at  the  time  his 
attention  is  directed  to  the  fact  or  circumstance  referred  to,  but 
afterwards  engages  in  such  negotiation,  and  the  court  becomes 
satisfied  from  the  evidence  that  such  a  fact  or  circumstance  was 
still  present  in  his  mind,  he  will  be  alike  charged  with  notice." 
Green  v.  Morgan,  21  Atl.  859  (Chan.  1891). 

286.  Bona  Fide  Purchaser  for  Valuable  Consideration,  With- 
out Notice  Under  the  Registry  Act.  Syllabus.  "A  grantee  of 
land  by  a  conveyance  made  subsequently  to  a  mortgage  which 
the  mortgagee  had  neglected  to  have  recorded,  which  conveyance 
was  claimed  to  have  been  made  in  payment  of  a  pre-existing  debt, 
held  not  to  have  been  a  bona  fide  purchaser,  jior  a  purchaser  for 
valuable  consideration,  within  the  meaning  of  the  'act  to  register 
mortgages,'  so  as  to  give  him  a  preference  over  the  prior  unreg- 
istered mortgage."    Pancoast  v.  Duval,  26  E.  445  (Chan.  1875). 
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287.  Begistry  of  Mortgage  Execnted  in  Blank.  Syllabus.  ''A 
mortgage  was  executed  in  blank,  the  sum  which  it  was  designed 
to  secure  not  appearing  either  upon  the  mortgage  or  the  registry ; 
but  the  proviso  thereof  stated  that  it  was  to  be  void  on  the  pay- 
ment of  (blank)  agreeably  to  the  condition  of  a  bond  given  by 
the  mortgagor  to  the  mortgagee,  of  even  date  with  the  mortgage, 
and  payable  at  a  date  specified.  The  bond  contained  the  sum. 
Held,  that  the  mortgage  was  good  against  a  subsequent  mort- 
.g^gee."  Case  of  actual  notice.  Hall  v.  Lambert,  7  E.  651  (Err. 
&  App.  1850). 

288.  State  is  Bonnd  by  the  Becording  Acts.  ''The  single  ques- 
tion presented  for  consideration  by  the  briefs  of  counsel  is, 
-whether  the  state  is  bound  by  the  statute  providing  for  the  regis- 
tration or  recording  of  mortgages  of  real  estate Unless  the 

claim  of  the  state  can  be  maintained  on  the  ground  of  govern- 
mental prerogative,  it  is  obviously  insupportable.  It  cannot  be 
maintained  on  that  ground."  Clement's  Executors  v.  Bartlett,  33 
E.  44,46  (Chan.  1880). 

289.  Ambiguity  and  Incongruity  in  Becord  Title.  'The  mort- 
.gage  was  duly  registered,  and  was  notice  to  all  the  world.  If 
there  was  any  ambiguity  on  the  face  of  it,  it  was  sufficient  to  put 
them  upon  inquiry.  This  is  not  like  the  mistake  of  the  amount 
in  registering  a  mortgage.  There  the  record  is  notice  only  of  the 
amount  that  appears.*'  Ambiguity  in  description  of  property. 
Lee  V.  Woodworth  et  al.,  3  E.  43  (Chan.  1834).  Construction 
of  "unincumbered."  Parker  v.  Parker,  56  Atl.  1099  (Chan. 
1904).  Recital  in  two  mortgages  that  title  had  been  obtained  by 
devise,  naming  book  and  page  where  will  was  recorded ;  there 
^vas  also  a  deed  executed  years  before  but  not  recorded  until  after 
proof  of  will  of  testator:  *'This  condition  of  affairs  put  the  de- 
fendant Allen  upon  warning  that  there  was  an  incongruity  in  the 
title  to  the  farm  on  which  he  was  invited  to  take  a  mortgage.  The 
defendant  Allen  insists  that  he  was  entitled  to  rely  on  the  face  of 
the  record,  but  he' is  unwilling  to  accept  the  notice  which  the  face 

of  the  record  gave  him Allen  was  unwilling  to  accept  the 

earlier  deed  title  unless  the  mortgages  confessedly  made  under 
the  later  devise  title  were  first  cancelled.    He  thus  took  notice  of 

the  discrepancy  in  the  mortgagor's  title Being  put  upon 

-warning,  and  having  chosen  not  to  make  the  inquiry,  he  is  charged 
constructively  with  knowledge  of  those  facts  which  a  reasonable 
investigation  would  have  disclosed  to  him." 

290.  Incumbrance  Must  Not  Exceed  Amount  Specified  in  the 
Itecord.  "All  that  the  registry  act  contemplates  is,  that  notice 
shall  be  given  of  the  extent  of  the  security,  and  that  the  incum- 
brance shall  not  exceed  the  amount  specified  in  the  record.  That 
is  sufficient  to  put  the  party  upon  inquiry,  and  guard  him  against 
the  dangers  of  secret  incumbrances."  Bell  v.  Fleming's  Execu- 
tors, 12  E.  494  (Err.  &  App.  1859). 

291.  Mortgage  by  Husband  and  Wife.  Where  purchase-money 
mortgage  given  by  husband  and  wife  is  void  as  to  wife,  because 
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she  was  not  examined  apart  from  her  husband :  "The  acknowl- 
edgment of  the  husband  was  legal,  and  the  recording  was  proper 
to  .give  priority  upon  the  estate  by  curtesy,  which  might  vest  in 
him  at  the  death  of  his  wife.  Such  notice,  or  any  notice  suffi- 
cient to  put  them  on  inquiry,  will  be  held  as  notice  of  the  con- 
tents of  that  mortgage,  in  the  same  manner  as  if  they  had  in- 
quired for  it,  and  had  been  shown  it.  They  must,  therefore,  be 
held  to  have  knowledge  that  the  debt  was  for  part  of  the  purchase- 
money  of  the  land,  still  unpaid."  Somewhat  Obiter.  Armstrong 
V.  Ross,  20  E.  120  (Chan.  1869).  Express  notice  was  given. 
Consult  P.  L.  1915,  p.  65,  Div.,  7,  and  P.  L.  1916,  p.  321,  Chap. 

157. 

292.  Becording  of  Snbseqnent  Mor1^;age  aa  Notice.  "The  re- 
cording of  the  subsequent  mortgage  will  not  operate  as  construc- 
tive notice  of  its  existence  to  the  prior  mortgagee,"  Davis  v. 
Cressman,  57  E.  621  (Err.  &  App.  1898),  and  cases  cited.  See, 
Release,  infra. 

293.  Reference  to  Duly  Eecorded  Deed.  The  reference  in  the 
description  of  two  mortgages,  describing  the  premises  as  the 
same  conveyed  to  the  mortgagor  by  a  certain  deed,  duly  recorded, 
places  the  second  mortgagee  on  notice  of  such  first  mortgage. 
Crosbv  et  al.  v.  Vleet  et  al.,  3  N.  J.  L.  J.  86  (Passaic,  Circuit, 
1880)! 

294.  Chancellor's  Mortgage.  Syllabus.  ''The  mortgage  in 
such  case  having  been  given  to  the  chancellor,  in  his  official  ca- 
pacity, is  sufficient  notice  to  the  purchaser  of  the  equity  of  re- 
demption  to  put  him  on  his  guard  as  to  the  contents  of  the  orders 
under  which  such  mortgage  was  given."  Chancellor  v.  Bell,  45 
E.  539,  542  (Chan.  1889),  "Dr.  Hedges  is  chargeable  with  a 
knowledge  of  the  record  which  was  the  foundation  of  all  the  pro- 
ceedings respecting  this  bond  and  mortgage,  Roll  v.  Rea,  21  Vr. 
264." 

295.  Doable  Record  of  What  Mortgages  Necessary  T  "The 
proviso,  contained  in  section  4  of  the  [Chattel  Mortgage]  act, 
makes  it  plain  that,  with  the  exception  of  the  class  of  mortgages 
designated  therein,  [railroad's  mortgages  of  franchises  and  real 
estate],  every  mortgage  which  covers  both  real  and  personal 
property  must,  in  order  to  make  it  a  valid  lien  upon  both  classes 
of  property  as  against  creditors,  be  recorded  not  only  among  the 
records  of  real  estate  mortgages,  but  also  in  one  of  the  books 
which  the  statute  under  consideration  requires  to  be  provided  for 
the  recording  of  chattel  mortgages."  Knickerbocker  Trust  Co. 
V.  Penn  Cordage  Co.,  66  E.  311  (Err.  &  App.  1903),  Com.  St.  p. 
4221,  section  6. 

296.  Failure  to  Record  Defeasance.  'The  effect  of  it  [of  fail- 
ure to  record  defeasance]  is  simply  to  deprive  the  holder  of  it  of 
any  benefit  from  the  registry  of  the  instrument  as  a  deed,  as  a 
matter  of  notice  to  all  the  world.  He  must  stand  as  if  his  deed 
were  not  recorded."  Essex  County  Nat.  Bank  v.  Harrison,  57 
E.  96  (Chan.  1898). 
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297.  Record  from  Transcript.  "In  accordance  with  the  custom 
in  such  cases,  the  original  mortgage  appears  to  have  been  pro- 
duced to  the  clerk,  in  his  office,  with  a  true  copy;  the  two  were 
compared  by  the  clerk,  and  he  then  marked  the  original  as  re- 
corded, and  subsequently  made  the  copy  in  the  book  of  records 

from  the  copy  left  with  him The  subsequent  mortgagees 

had  actual  notice  by  their  bonds  and  mortgages  of  the  existence 
of  the  first  mortgage.  The  record  is  lawful,  and  was  constructive 
notice  to  them  and  the  judgment  creditors/'  Coe  v.  N.  J.  Mid- 
land Railway  Co.,  31  E.  120  (Chan.  1879). 

898.  Mortgagor's  Surrender  of  a  Right  of  Way.  Syllabus. 
"An  agreement  surrendering  a  right  of  way  by  necessity  falls 
within  the  class  of  instruments  required  to  be  recorded.  2.  If  an 
instrument  given  by  a  mortgagor  surrendering  a  right  of  way  ap- 
purtenant to  the  mortgaged  lands,  although  executed  before  the 
mortgage  is  recorded,  is  itself  not  recorded,  a  purchaser  at  the 
foreclosure  sale  will  take  the  property  with  the  right  of  way  at- 
tached."   Dahlberg  v.  Haeberle,  71  L.  514  (Sup.  Ct.  1904). 

298a.  Effect  on  Subsequent  Mor1^;agee,  of  Unequal  Receipt  of 
Consideration  by  Joint  Mortgagors.  Syllabus.  ''A  and  B  jointly 
executed  a  mortgage  to  secure  $5,000  upon  land  of  which  they 
were  equally  seized  as  tenants  in  common.  A,  by  an  arrange- 
ment with  B,  [secret  equity],  received  only  $1,000  of  the  mort- 
gage money.  B  afterwards  executed  a  second  mortgage  to  an- 
other party  on  his  moiety  of  said  lands  and  on  another  lot  owned 
by  him  in  severalty.  Both  mortgages  have  been  recorded.  Held, 
that  as  against  such  second  mortgagee,  the  first  mortgage  was  a 
lien  equally  on  the  shares  of  A  and  B  in  the  premises.  Lavelette 
v.  Thompson,  13  E.  274  (Chan.  1861).  No  aflfect  on  the  question 
in  issue  that  the  separate  lot  was  included  in  the  second  mort- 
gage, nor  that  a  partition  was  subsequently  made  between  the 
mortgagors. 

iS99.  Actual  Notice.  Facts  Within  and  Facts  Without  the  No- 
tice.   Bef ormation,  sections  269-275^  Supra.    Priority,  Infra 

"The  pleadings  and  the  proof  satisfy  the  court  that  when  Mrs. 
B.  took  her  mortgage  she  knew  of  the  complainant's  mortgage, 
and  believed  it  to  be  as  comprehensive  as  her  own;  she  under- 
stood it  to  embrace  the  fee-simple [Defendant  conceding 

such  notice  insists:]  Such  notice  establishes  against  her  only 
those  facts  which  she  would  have  ascertained  by  reasonable  in- 
quiry consequent  upon  the  notice,  that  such  inquiry  would  have 
led  to  only  an  examination  of  the  complainants'  mortgage,  and 
that  examination  would  have  shown  that  their  lien  covered  no 
more  than  a  life  estate.  To  this  contention  two  replies  may  be 
urged.  First,  if  the  rule  be  that  notice,  which  puts  one  ort  inquiry, 
charges  him  with  knowledge  of  only  such  facts  as  reasonable  in- 
vestigation will  disclose,  yet  it  might  well  have  happened  in  this 
case  that  due  investigation  would  have  brought  to  light  the  fact 
of  a  mistake  in  the  complainants'  mortgage.  The  word  'succes- 
sors' following  the  description  of  the  complainants,  as  executors. 
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would  of  itself,  probably,  to  the  common  mind,  and  perhaps  to 
the  legal  mind,  suggest  the  idea  that  the  mortgagor  intended  to 
incumber  more  than  an  estate  for  life.  The  probability  of  this 
suggestion  would  be  heightened  if  the  mind  started  with  the  im- 
pression (which  we  think  was  conveyed  to  this  defendant)  not 
merely  that  there  was  a  mortgage,  but  that  there  was  a  mortgage 
of  the  whole  estate.  If  this  idea  had  been  in  fact  suggested,  it 
would  have  been  the  duty  of  the  inquirer  to  pursue  it,  and  that, 
in  the  present  case,  would  inevitably  have  led  to  a  knowledge  of 

the  truth But,  secondly,  I  think  the  rule,  as  applicable  to 

the  facts  now  before  us,  is  not  correctly  stated  in  this  contention 
of  the  defendant.  The  rule,  so  stated,  has  reference  to  those 
facts  which  lie  outside  the  notice  itself,  but  which  would  be 
learned  by  such  inquiry  as  a  prudent  man  would  make  in  conse- 
quence of  the  notice.  If  the  party  notified  make  reasonable  in- 
vestigation, he  obtains  actual  knowledge  of  those  facts;  if  he 
choose  not  to  make  it,  he  is  charged  constructively  with  knowledge 
of  them.  The  rule  merely  prohibits  him  from  taking  advantage 
of  his  own  imprudence  to  the  detriment  of  another.  But  as  to 
the  matters  that  lie  within  the  notice,  the  principle  assumes  an- 
other form.  It  charges  the  party  with  knowledge  of  those  mat- 
ters, so  far  as  reasonable  inquiry  has  not  dissipated  their  credi- 
bility. If  he  is  unwilling  to  act  upon  the  facts  as  the  notice  pre- 
sents them,  then  the  law  demands  that  he  shall  make  proper  ex- 
amination, and  upon  the  result  of  that  examination  he  may  safely 
stand.  (Williamson  v.  Brown,  15  N.  Y.  354.)  But  if  he  prefer 
not  to  examine,  it  must  be  because  he  is  satisfied  to  act  as  if  the 
matters  disclosed  in  the  notice  were  true,  and  he  cannot  after- 
wards complain  if  his  rights  are  made  to  rest  upon  them  so  far 
as  they  are  true.  The  information  given  by  the  notice  is  equiva- 
lent to  that  obtained  by  inquiry.  Nor,  to  one  relying  upon  the 
notice  alone,  is  it  of  any  consequence  that  the  rights  indicated  by 
it  are  mentioned  as  legal  rights,  when,  in  fact,  they  are  equitable 
merely.  As  a  guide  for  examination  in  pursuance  of  the  notice, 
such  a  circumstance  may  be  material;  for  the  party,  being  in- 
formed only  of  a  legal  title,  may  fairly  rest  when  he  has  ascer- 
tained the  extent  of  that  title,  no  other  claims  being  suggested. 
As,  for  example,  in  this  case,  if  Mrs.  Briggs,  having  notice 
broad  enough  to  cover  a  mortgage  in  fee,  had  obtained  inspection 
of  the  mortgage  or  its  record,  and  had  thereupon  reasonably  con- 
cluded that  it  incumbered  only  an  estate  for  life,  it  would  be  im- 
possible to  say  that  she  had  not  used  due  diligence  in  research, 
and  would  not  be,  in  conscience  as  in  law,  justified  in  resisting  the 
claim  of  the  complainants  to  extend  their  mortgage  beyond  its 
terms.  But  as  she  took  her  mortgage  under  the  belief  that  the 
complainants  were  entitled  to  a  prior  lien  upon  the  fee,  and  as  the 
complainants  were,  in  fact,  so  entitled,  it  is  manifestly  against 
conscience  for  her  to  seek  to  abridge  their  rights  so  as  to  enlarge 
her  own,  merely  because  she  believed  their  title  was  both  legal 
and  equitable,  and  it  turns  out  to  have  been  equitable  only.     In 
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such  cases  the  equitable  title  is  the  substance,  the  legal  title  is  but 
the  form ;  and  it  has  long  been  settled  that,  as  against  those  hav- 
ing notice  of  the  substance,  courts  of  equity  will  maintain  that, 
regardless  of  the  form."  Gale  v.  Morris,  30  E.  288  (Err.  &  App. 
1878),  and  cases  cited,  S.  C.  219  E.  226  (Chan.  1878).  Reforma- 
tion sections  269-275,  supra.  In  Wheeler  v.  Kirtland,  24  E.  554 
(Err.  &  App.  1873),  "There  is  no  evidence  in^the  cause  to  show 
that  there  was  any  agreement  that  the  fee  should  be  conveyed." 

300.  Release.  Hotioe  SnfElcient  to  Put  on  Inqniry.  Syllabus. 
**A  mortgage  on  a  large  number  of  lots  provided  that  any  one 
ivoitld  be  released  on  payment  of  a  certain  sum.  Subsequently 
the  mortgagee  and  owner  of  a  certain  lot  agreed  that  it  be  released 
on  payment  of  $750.  Defendant  accepted  a  second  mortgage  on 
such  lot,  after  the  mortgagor  had  stated,  'There  are  $750  to  be 
paid  on  this.*  Held,  that  defendant  had.  information  sufficient  to 
put  him  on  inquiry  and  to  charge  him  with  notice  of  the  agree- 
ment charging  the  lot  with  the  payment  of  $750.  Jackson  v.  Con- 
diet,  57  E.  523  (Chan.  1898).    See,  Priority,  infra, 

301.  Priority.  Second  Mortgage  not  Registered.  Third  Mort- 
gage Begistered.  "The  only  question  for  us  to  determine  is  a 
simple  question  of  fact,  whether  complainant  [third  mortgagee] 

had  such  notice The  only  object  of  the  registry  is  to  give 

notice,  and  for  that  it  is  sufficient  to  all  persons,  whether  they 
ever  saw  it  or  not ;  but  it  is  only  constructive  notice,  and  in  real- 
ity, though  it  be  operative  in  law,  is  not  practically  as  valuable  as 
actual  notice,  proved  by  witnesses  or  circumstances.  The  registry 
act  leaves  the  common  law  doctrine  of  notice  where  it  was,  and 
merely  provides  a  new  way  of  giving  notice,  and  in  that  point  of 
view  the  fact  of  the  complainant's  prior  registry  is  of  no  conse- 
quence. The  question  is,  had  he  notice  of  Mrs.  Hopper's  [sec- 
ond] mortgage?"  Complainant  had  actual  notice.  Von  Wage- 
nen  v.  Hopper,  8  E.  708  (Err.  &  App.  1850).  In  Hodge's  Ex- 
ecutors V.  Amerman,  40  E.  loi  (Chan.  1885),  "Such  notice  may 
be  either  actual  or  constructive,  but  the  burden  of  proving  it  is 
on  the  complainants.  They  must  prove  notice  [of  unregistered 
mortgage],  or  the  court  must  adjudge  their  title  void."  A  judg- 
ment creditor.  Green  v.  Morgan,  21  Atl.  860  (Chan.  1891).  "The 
preponderance  should  be  so  satisfactory  as  to  convince*  the  court 
that  a  fraud  would  be  perpetrated  under  cover  of  the  statute." 
Modern  doctrine  of  facts  necessary  to  constitute  notice,  stated, 
p.  859.  Taylor  v.  Thomas,  5  E.  331  (Chan.  1846).  Syllabus. 
*'i.  Between  two  mortg^agees,  neither  having  notice  of  the  other's 
mortgage,  the  mortgage  first  recorded  has  preference,  though  the 
other  was  first  executed,  and  had  been  foreclosed,  and  the  holder 
of  it  had  bought  the  mortgaged  premises  at  the  sale  under  the 
decree  in  the  foreclosure  suit;  the  holder  of  the  mortgage  first 
recorded  not  having  been  made  a  party  in  that  suit." 

302.  Mortgage  Signed  in  Blank  and  Afterwards  Filled  in.  "The 
mortgage  sought  to  be  foreclosed  in  this  suit,  was  put  upon  record 
after  the  mortgaged  premises  had  been  conveyed  by  the  mort- 
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gagor  to  his  daughter,  and  the  complainant  seeks  to  enforce  his 
mortgage  lien  on  the  ground  that  the  daughter  was  not  a  bona  fide 
purchaser  for  value  without  notice Conveyance sus- 
tained  I  think  it  cannot  be  doubted  that  the  mortgage  signed 

in  blank  by  Palmer  and  afterwards  filled  in  by  Rogers,  was  not 
a  valid  legal  deed.  The  most  that  can  be  claimed  for  it  is,  that  it 
is  an  equitable  lien  on  the  premises,  which  this  court  can,  under 
proper  circumstances,  enforce.  But,  if  admitted  to  be  an  equita- 
ble lien,  it  cannot  prevail  against  the  equitable  rights  of  Ella,  who 

has  also  the  title  by  law It  is  proved  that  she  had  no  notice 

of  the  mortgage."    Fox  v.  Palmer,  25  E.  416  (Chan.  1874). 

303.  Priority  of  a  Special  ITnrecorded  Eqnitable  Chaise  Upon 
Land  Over  a  Subseqnent  Legal  Kortgage  to  Secure  Prior  Indebted- 
ness. Syllabus.  "Complainant  indorsed  a  promissory  note  for 
the  accommodation  of  C.  &  D.,  who  at  the  same  time  lodged  with 
him  their  title  deed  to  a  lot  of  land,  with  a  written  memorandum 
signed  by  them  to  the  effect  that  he  should  hold  it  as  security  for 
his  indorsement.  Afterwards  C.  &  D.  failed  and  made  a  general 
assignment  for  the  benefit  of  their  creditors  to  defendant,  and 
complainant  was  obliged  to  pay  the  note.  Held,  complainant  had 
an.  equitable  charge  on  the  land  for  the  amount  so  paid,  enforce- 
able against  the  defendant.*'  By  the  Court.  "Question,  viz: 
whether  or  not  that  agreement,  never  having  been  recorded,  is 

valid  and  binding  against  the  assignee  in  this  case The  right 

[to  come  into  a  court  of  equity  and  ask  it  to  appropriate  the  land 
in  question  to  the  payment  of  the  debt  for  which  it  was  pledged] 
in  this  case,  by  reason  of  its  being  founded  upon  a  full  considera- 
tion moving  at  the  date  of  its  creation,  holds  the  highest  rank 
among  equities  of  that- class,  and  its  holder  occupies  the  command- 
ing position  of  a  bona  fide  purchaser  for  value  paid.  Such  an 
equity  is  superior  to  a  similar  pledge  given  to  secure  simply  a 
prior  debt,  without  any  extension  of  time  or  surrender  of  any 
right,  for  the  reason  that  the  latter  pledgee  parted  with  nothing 
on  the  strength  of  it The  defendant  assignee  paid  no  con- 
sideration for  his  conveyance,  and,  of  course,  his  title,  standing  by 
itself,  for  that  reason  cannot  prevail  over  the  complainant's 
equity.    The  question  is  how  far  is  it  strengthened  by  the  iact 

that  it  is  held  in  trust  for  the  creditors  of  the  grantor None 

of  the  creditors  lost  a  single  right  by  the  assignment The 

rule  goes  so  far  as  to  hold  that,  in  the  absence  of  any  statutory 
regulation,  an  ordinary  judgment  creditor  does  not,  by  reason  of 
his  judgment,  acquire  such  an  interest  in  his  debtor's  property 
as  to  give  him  preference  over  a  prior  equity  of  the  character  of 

that  here  in  question Here  the  best  position  in  which 

the  circumstances  place  the  creditors,  is  that  of  mortgagees  hold- 
ing under  a  legal  mortgage  duly  recorded,  but  given  to  secure  a 
prior  indebtedness ;  and,  standing  in  that  position,  it  seems  to  me 

to  be  settled  in  this  state that  their  right  is  subordinate  to 

that  of  the  complainant."  Martin  v.  Bowen,  51  E.  452,  454 
(Chan.  1893).    A  mine  of  authorities. 
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304.  Bona  Fide  Morl^fage  Has  Priority  Over  Personal  Decree 
Hot  Docketed  in  Supreme  Court.  "The  question  presented  by  the 
answer  is  whether  a  personal  decree  of  this  court,  made  in  1873, 
[docketed  in  the  Supreme  Court  in  1875],  merely  for  the  payment 
of  money,  became,  as  against  a  bona  fide  mortgage,  [given  in  the 
meantime,  upon  lands  which  he  owned  at  the  time  when  the  de- 
cree was  entered],  a  lien  upon  or  bound  the  land  of  the  person 
against  whom  it  was  made,  before  the  time  when  a  statement  or 
abstract  was,  according  to  the  provision  of  [now.  Com.  St.  p. 
425,  section  44] filed  in  the  office  of  the  clerk  of  the  Su- 
preme Court The  complainant's  mortgage  is  entitled  to 

priority  over  the  decree."  Jersey  v.  Demarest,  27  E.  300,  302 
(Chan.  1876). 

304a.  Honest  Security  Hot  Vitiated  by  Subsequent  Fraud.  "In 
a  case  like  this,  where  the  grantee  of  the  land  has  a  bona  fide 
claim  for  a  large  amount  which  the  conveyance  was  honestly  made 
to  secure,  and  the  whole  fraud  is  in  the  subsequent  transaction, 
[attempt  by  parol  to  change  deed  absolute  on  its  face,  but  really  a 
mortgage,  into  an  absolute  deed],  the  grantee  will  be  allowed  to 
retain  his  priority,  to  the  amount  of  his  debt,  and  the  property 
will  be  sold  by  order  of  the  court,  to  pay  him,  in  the  first  place, 
the  amount  of  his  claim."  Van  Keuren  v.  McLaughlin,  19  E. 
193  (Chan.  1868),  and  cases  cited.  Reversed  for  deficiency  of 
parties,  merits  not  passed  on,  21  E.  379  (Err.  &  App.  1869). 

305.  Priority  of  Mortgage,  Conditionally  Subordinated  to' 
Lease,  Will  be  Restored  on  Failure  to  Keep  Conditions.  "The 
agreement  made  by  the  complainant  and  Breck  with  Vermilya 
that  his  lease  should  be  paramount  to  the  mortgage  of  the  com- 
plainant and  the  Breck  mortgage,  was  only  'provided  and  so  long 

as  the  rents  or  royalties  are  paid,  as  provided  in  said  lease.' 

It  was  not  contended  or  proved  that  these  rents  or  royalties  have 
been  paid  as  stipulated  in  the  said  lease  and  agreement,  and  there- 
fore they  cannot  operate  as  an  impediment  to  the  foreclosure  of 
the  complainant's  mortgage  or  affect  its  priority."  Cummings  v. 
Jackson,  55  E.  811  (Err.  &  App.  1896),  An  equitable  mortgage. 

306.  Conveyance  by  Way  of  Mortgage  by  Persons  Entitled  to 
Prior  Mortgage  Does  Not  Give  Priority  to  Grantee,  Contrary  to  the 
Intention  of  the  Parties.  Syllabus.  "The  fact  that  the  persons 
executing  a  subsequent  mortgage  are  entitled  to  the  principal  and 
interest  on  a  prior  mortgage  does  not  place  the  subsequent  mort- 
gage in  a  position  of  priority,  where  it  appears  that  the  subse- 
quent mortgagee  refused  to  make  the  loan  unless  a  partial  pay- 
ment was  indorsed  on  the  prior  n^ortgage,  and  claimed  in  fore- 
closure proceedings  that  the  interest  on  the  prior  mortgage  should 
be  deemed  satisfied  because  the  beneficial  owners  thereof  were  in 
possession  of  the  land ;  these  positions  being  inconsistent  with  the 
claim  that  he  is  entitled  to  any  benefit  under  the  prior  mortgage." 

By  the  Court,  p.   1046,  "I  think  that  the  testimony most 

clearly  shows  that  it  was  in  no  wise  the  intention  of  the  parties 
to  convey  or  take  any  right,  title,  or  interest,  either  in  the  said 

14 
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mortgage  given  by  said  George,  or  in  said  lands,  because  of  said 
mortgage  of  complainant."  Ayers  v.  Staley  et  al.,  i8  Atl.  1046 
(Chan.  1889). 

307.  Clerk's  Certificate  Contrary  to  Fact  is  of  no  Effect.  ''But 
if  the  clerk  gave  any  such  certificate,  [that  the  mortgage  assigned 
was  the  first  and  only  mortgage],  it  could  not  affect  the  mort- 
gage of  Elizabeth  Boyd,  if  it  was  contrary  to  the  fact."  Lovett  v- 
Demarest  et  al.,  5  E.  117  (Chan.  1845). 

308.  The  Owner  of  the  First  Mortgage,  Who  Becomes  the 
Owner  of  the  Eqnity  of  Eedemption,  Cannot  Create  a  lien  Prior  to 
Incnmbrance  Existing  at  Said  Time.  Syllabus  by  the  Court.  "7. 
No  one  can  claim  to  be  an  innocent  purchaser,  because  of  the 
conduct  of  such  volunteer  [announcement  at  sale  by  legal  holder 
of  bond  and  mortgage  that  the  premises  would  be  sold  free  and 
clear  of  all  incumbrances]  so  long  as  the  title  of  the  alleged  prin- 
cipal remains  uncancelled  of  record.  8.  The  owner  of  a  first 
mortgage,  or  his  assignee,  will  be  protected  to  the  extent  of  such 
mortgage,  in  case  either  becomes  the  owner  of  the  equity  of  re- 
demption, as  against  any  subsequent  incumbrance  existing  at  the 
time  he  becomes  such  owner.  He  may  foreclose  such  subsequent 
incumbrance,  or  require  the  holder  thereof  to  redeem;  but  this 
right  will  not  be  extended  so  far  as  to  permit  such  first  mort- 
gagee, after  he  has  purchased  the  equity  of  redemption,  nor  his 
grantee,  to  create  liens  or  incumbrances  which  shall  take  prece- 
dence, by  way  of  subrogation,  of  the  incumbrance  existing  at  the 
time  he  became  the  owner  of  the  equity  of  redemption."  Dugan 
V.  Lyman,  23  Atl.  657  (Chan.  1892). 

309.  Notice  from  Knowledge  of  Officer.  Agreement  for  Prior 
Record  May  Not  he  an  Agreement  to  Postpone.  Syllabus,  "i. 
Where  the  secretary  of  a  building  and  loan  association,  who  was 
also  president  of  a  bank,  acquired  knowledge,  while  acting  as 
bank  president,  of  the  existence  of  an  unrecorded  mortgage  on 
property  on  which  the  building  association  accepted  mortgages  a 
year  later,  and  this  information  had  not  been  imparted  to  any 
officer  or  director,  and  was  not  shown  to  have  been  present  in 
the  secretary's  mind  when  he  voted  to  approve  the  loan,  the  asso- 
ciation will  not  be  deemed  to  have  had  notice  of  the  prior  mort- 
gage. 2.  Where  a  bank  president  acquired  knowledge  of  a  prior 
mortgage  on  property  on  which  the  bank  held  a  subsequent  one, 
and  an  agreement  was  made  between  the  president  and  the  prior 
mortgagee  that  the  bank's  mortgage  should  be  recorded  first,  the 
bank's  mortgage  did  not  take  precedence,  the  agreement  not  stip- 
ulating for  a  postponement."  Asbury  Park  Building  &  Loan 
Assn  V.  Shepherd,  50  Atl.  65  (Chan.  1901). 

309a.  Priority  of  Debts  Secured  hy  Same  Mortgage,  as  Affected 
hy  Consecutive  Assignment.  "Two  bonds  were  given  on  the  same 
day  to  the  same  person,  secured  by  one  mortgage,  one  bond  being 
payable  in  three  years,  the  other  in  five.  The  obligee  assigned  the 
first  bond  to  A.,  and  also  so  much  of  his  interest  in  the  mortgage 
as  should  be  necessary  and  proper  to  secure  its  payment,  which 
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assignment  was  duly  recorded.  He  afterwards  assigned  the  other 
bond  to  B.,  together  with  a  one-half  interest  in  the  mortgage. 
Held,  that  A.'s  bond  was  entitled  to  priority  of  payment  over 
B.'s.  Kastell  v.  Donohue,  May,  1881,  Gummere,  A.  M,  N.  J. 
Dig.,  Ann.,  p.  8578. 

309b.  A  Corporation  Mortgage  Creditor  Claiming  Priority  Over 
Other  Creditors  Kust  Establish  Validity  of  His  Mortgage.  Valid- 
ity. "The  question  presented  under  this  head  is  independent  of 
the  power  of  the  company  to  contract  a  debt  and  give  an  obliga- 
tion to  pay  it  on  the  footing  of  a  simple  debt.  In  some  cases 
such  an  obligation  is  validated  by  the  fact  that  the  corporation 
has  had  a  benefit  under  the  contract,  from  which  may  arise  an 
obligation  to  pay  the  debt  in  common  with  other  debts ;  but  where 
a  creditor  claims  as  the  complainants  claim — a  mortgage  security 
which  gives  him  a  lien  on  property  in  priority  over  other  cred- 
itors, he  cannot  maintain  his  security,  unless  he  establishes  the 
validity  of  his  mortgage  as  an  incumbrance  which  the  corporation 
had  power  to  make."  Consult  case,  especially  pp.  563-568,  as  to 
notice  of  "External  circumstances,"  and  "Acts  done  in  the  man- 
agement of  its  private  affairs."  Hackensack  Water  Co.  v.  De 
Kay,  36  E.  561  (Err.  &  App.  1883). 

310.  After-Acquired  Property,  Syllabus.  "Pending  a  suit  in 
partition,  the  defendant,  the  Long  Dock  Company,  which  was  one 
of  the  tenants  in  common,  gave  a  mortgage  on  its  interest  in  the 
premises,  which  were  afterwards  sold  at  the  partition  sale  and 
conveyed  to  trustees  for  the  benefit  of  all  the  original  owners. 
The  trustees  subsequently  sold  and  conveyed  part  of  the  property. 
Afterwards  an  agreement  for  the  division  of  the  rest  was  made 
between  the  Long  Dock  Company  and  the  New  Jersey  Railroad 
and  Transportation  Company,  which  had  acquired  ail  the  interest 
of  the  other  owners.  By  that  agreement  it  was  stipulated  that  the 
costs  of  perfecting  or  protecting  the  title  to  any  part  of  the  prem- 
ises should  be  borne  by  the  parties  in  proportion  to  their  respective 
interests,  and  that  such  portion  should  be  secured  by  a  lien  upon 
the  property  allotted  in  the  division  to  the  party  by  whom  the 
same  ought  to  be  paid.  Afterwards  expense  was  incurred  by  com- 
plainant (which  had  succeeded  to  and  acquired  the  rights  of  the 
New  Jersey  Railroad  and  Transportation  Company)  in  extin- 
guishing a  superior  title  to  part  of  its  allotment.  Held,  that  the 
lien  of  such  expense  on  defendant's  portion  was  superior  to  that 
of  the  mortgage."  By  the  Court.  'The  interest  of  the  Long 
Dock  Company,  to  which,  in  equity,  the  lien  of  the  mortgage  of 
1863  attached  itself,  was  the  land  obtained  in  the  partition  under 
the  agreement  subject  to  the  lien  for  thq  payment  to  perfect  the 
title  of  the  land  assigned  and  conveyed  to  the  railroad  company 

In  the  case  under  consideration,  the  lien  of  the  mortgage 

of  1863  was  extinguished  (except  in  equity)  by  the  sale  under 
the  decree  in  partition.  The  lien  being  a  creature  of  equity,  it 
will  not  be  so  maintained  as  to  effect  any  injustice.  It  should  not 
be  maintained  beyond  the  extent  of  the  mortgagor's  interest  in  the 
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property;  that  is,  it  should  be  held  to  be  subject  to  the  lien  in 

favor  of  the  complainants.  The  mortgagor  acquired  the  prop- 
erty under  the  agreement,  and  took  it  subject  to  that  lien.  The 
lien  is,  in  effect,  a  lien  for  purchase-money,  and  is  paramount  to 

the  mortgage.     The  obvious  principle  upon  which it  has 

been  held  that  a  mortgage  upon  after-acquired  property  attaches 
to  such  property,  subject  to  existing  equitable  liens  thereon,  al- 
though it  is  prior  in  point  of  time  to  them,  is  applicable  here." 
United  New  Jersey  R.  R.  Co.  v.  Long  Dock  Co.,  42  E.  547,  550 
(Chan.  1887). 

311.  Purchase-Monefy  Mortgage.  Vendor's  Li^n.  Syllabus, 
"i.  A  mortgage  given  by  a  purchaser  of  real  estate,  before  the 
purchase,  to  a  third  person  to  secure  money  advanced  for  the 
purpose  of  making  the  purchase,  must  be  postponed  to  the  pur- 
chase-money mortgage  executed  and  delivered  to  the  vendor  at 
the  time  of  the  delivery  of  the  deed  by  the  vendor,  the  vendor 
having  no  notice  of  the  mortgage  previously  executed  by  the  pur- 
chaser. 2.  As  to  money  advanced  to  the  purchaser  prior  to  the 
purchase,  such  mortgagor  is  not  a  subsequent  mortgagee  within 
the  registry  act  [com.  St.  p.  3414,  section  22.    Registry  act  only 

protects  subsequent  and  not  prior  mortgages] and  is  not 

preferred  to  the  purchase-money  mortgage  by  reason  of  prior 
registry  without  notice.  3.  As  to  money  advanced  on  such  mort- 
gage, subsequent  to  the  purchase  and  without  notice  of  the  pur- 
chase-money mortgage,  the  mortgage  is  to  be  preferred  to  the 
purchase-money  mortgage  subsequently  recorded."  Protection 
Building  and  Loan  Association  v.  Knowles,  54  E.  519  (Chan. 
1896),  affirmed  55  E.  822  (Err.  &  App.  1896). 

312.  Mortj^ee  With  Notice  of  Vendor's  Lien  Takes  Subject 
Thereto.  Waiver  of  Vendor's  Lien.  Syllabus.  "In  a  suit  for  fore- 
closure and  sale  of  mortgaged  premises,  brought  on  a  mortg^e 
given  for  part  of  the  purchase-money,  but  not  given  until  after 
the  grantee  had  put  another  mortgage  on  the  property,  the  com- 
plainant set  up,  in  the  testimony  and  on  the  hearing,  a  claim  to 
priority  over  the  mortgage,  on  the  ground  of  vendor's  lien.  It 
appeared  that  the  complainant's  mortgage  was  the  result  of  pro- 
ceedings to  enforce  his  vendor's  lien,  instituted  after  the  giving 
of  the  other  mortgage,  of  the  existence  of  which  mortgage,  how- 
ever, he  was  unaware.  Held,  that  the  complainant  did  not,  under 
the  circumstances,  waive  his  vendor's  lien,  by  taking  a  mortgage 
for  the  unpaid  purchase-money.  2.  It  is  not  necessary,  in  order 
to  establish  a  vendor's  lien  against  a  mortgagee  of  the  premises 
whose  mortgage  was  given  by  the  grantee,  that  the  mortgagee 
should  have  had  notice  of  the  existence  of  the  lien  when  he  took 
his  mortgage;  it  is  enough  if  he  knew  that  the  purchase-money 
was  unpaid."  Mortgagee  had  constructive  notice  in  the  record  of 
an  agreement  to  sell  and  subsequent  deed,  showing  that  some  of 
the  purchase-money  was  not  yet  due  when  sh^  took  her  mort- 
gage. Ledos  V.  Kupfrian,  28  E.  161  (Chan.  1877).  As  to  ven- 
dor's lien  and  waiver  thereof,  see.  Mason  v.  Daily  et  al.,  44  Atl. 
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839  (Chan.  1899),  and  Acton  v.  Waddington,  46  E.  20  (Chan. 
1889),  latter  not  a  mortgage  case.  In  Stickle  v.  High  Standard 
Steel  Co.,  78  E.  555  (Err.  &  App.  1911),  "The  expression  'ven- 
dor's lien/  used  in  the  agreement,  was  an  expression  well  known 
to  our  law  as  indicating  a  lien  highly  favored  in  our  equity  juris- 
prudence, which  this  court  had  said  was  based  upon  a  construc- 
tive trust,  arising  at  the  instant  of  the  conveyance.  It  cannot  be 
held that  'vendor's  lien'  means  a  lien  by  contract  subse- 
quent in  priority  to  a  mortgage  given  by  the  vendee  after  the 
conveyance." 

313.  Pnrchase-Money  Mortgage  Corrected  and  Eeplaoed  by  One 
of  Later  Date.  Vendor's  lien.  A  purchase-money  mortgage  (not 
joined  in  by  wife),  some  time  after  cancelled  of  record  and  re- 
placed by  another  (dated  back  to  the  date  of  the  deed  of  convey- 
ance), declaring  on  its  face  that  it  was  a  purchase-money  mort- 
gage, when  "The  clear  inference,  from  the  proven  facts,  is  that 
it  was  given  in  place  of  the  first  mortgage  and  to  correct  a  mani- 
fest error  which  appears  on  the  face  of  that  instrument" — is  in  a 
court  of  equity  a  purchase-money  mortgage  and  does  not  let  in 
the  wife's  dower.  Discussion  of  fact  that  a  mortgage  for  pur- 
chase-money is,  in  effect,  a  continuation  of  the  vendor's  lien  for 
unpaid  purchase-money  which  lien  gives  it  a  precedence  over 
dower.    Boorum  v.  Tucker,  51  E.  135,  142  (Chap.  1893). 

314.  Record  of  Deed  and  Purchase-Money  Mortgage  Simnltane- 
ously  is  Sufficient.  Property  conveyed  by  Benson  to  Mundorf 
who  mortgaged  to  Ackerspn.  "Question whether  the  mort- 
gage to  Ackerson  is,  by  reason  of  priority  in  recording,  entitled 
to  preference  in  payment  over  that  to  Benson  [purchase-money 
mortgagee].  When  the  former  was  recorded,  the  deed  to  Mun- 
dorf was  not  on  record.    The  record  of  that  mortgage,  therefore, 

was  not  notice  to  Benson Where,  as  in  this  case,  the  vendor 

of  real  estate  records  his  mortgage  at  the  same  instant  that  the 
deed  from  him  is  recorded,  he  surely  can  have  no  occasion  to 
examine  the  records  for  incumbrances  created  by  his  vendee  on 
the  property,  prior  to  the  recording  of  his  conveyance."  Boyd  v. 
Mundorf,  30  E.  546  (Chan.  1879),  and  case  cited. 

315.  A  Purchase-Money  Mortgage  May  by  Agreement  be  Post- 
poned to  Another  Mortgage.  '*A  mortgage  may  well  be  a  pur- 
chase-money mortgage  and  be  by  agreement  postponed  in  priority 
to  other  liens.  The  statement,  that  it  is  a  purchase-money  mort- 
gage is  merely  the  statement  of  a  fact.  Whether  the  ordinary 
consequences  shall  follow  from  that  fact  may  be  regulated  by 
agreement.  Here  it  is  done  by  the  plain  terms  of  the  mortgage  it- 
self. There  is  no  difficulty  to  give  force  to  both  clauses  so  that 
both  may  stand.  By  its  terms  the  mortgage  is  a  purchase-money 
mortgage,  but  expressly  made  subject  to  the  lien  of  the  Wilson 
judgments."  Stover  v.  Hellyer,  68  E.  736  (Err.  &  App.  1905). 
In  Mutual  Loan  Savings  and  Building  Association  v.  Elwell,  38 
E.  18  (Chan.  1884).  Syllabus.  "A  purchase-money  mortgage 
may  be  made  a  second  lien  by  an  agreement,  made  after  the  sale, 
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between  the  vendor  and  another  mortgagee  of  the  premises,  where 
the  agreement  has  been  consummated  by  recording  the  other 
mortgage  before  the  vendor's,  and  by  the  vendor's  knowingly 
acquiescing  therein  for  several  years."  Lovett  v.  Demarest,  5  E. 
117  (Chan.  1845),  Agreement  between  seller,  purchaser  and  third 
party,  that  if  third  party  would  lend  purchaser  $2,000  to  enable 
him  to  make  a  cash  payment,  his  mortgage  should  be  first,  valid 
in  hands  of  seller's  assignee.  In  Henry  McShane  Mfg.  Co.  v. 
Kolb,  59  E.  147  (Chan.  1899),  and  cases  cited.  *'The  law  is  well 
settled  that  a  purchase-money  mortgage  has  priority  over  liens 
outstanding  against  the  vendee  when  he  takes  title,  whether  the 
mortgage  be  made  to  the  vendor  or  to  a  third  person  who  ad- 
vances the  money."  Money  lent,  on  owner's  order,  was  paid  di- 
rectly to  a  third  party. 

316.  Parol  Evidence  of  Postponement  of  Purchase-Honey  Mort- 
gage. Preference  of  Such  Mortgage  Over  Judgment  Against  Pur- 
chaser, Given  to  Third  Person  VIHio  Advances  the  Price.  Syllabus, 
"i.  Parol  evidence  is  admissible  to  prove  an  agreement  between 
vendor,  purchaser,  and  a  third  person,  at  the  time  of  the  sale, 
whereby  the  latter  advanced  a  part  of  the  purchase-money,  and 
took  a  mortgage  from  the  vendee,  which  was  to  be  prior  to  that 
given  the  vendor  to  secure  the  balance  of  the  pric€,  and  that  such 
mortgage  was  in  fact  delivered  prior  to  the  execution  and  deliv- 
ery of  the  vendor's  mortgage.  2.  Revision  p.  167,  section  jy^ 
[Com.  St.  p.  1535,  section  4],  providing  that  a  purchase-money 
mortgage  shall  be  preferred  to  any  previous  judgment  entered 
against  the  purchaser,  applies  to  any  mortgage  given  to  secure  the 
purchase  price  of  land,  either  to  the  vendor,  or  to  a  third  person 
who  advances  the  price."  Hopler  v.  Cutler  et  al.,  34  Atl.  746 
(Chan.  1896),  and  cases  cited. 

317.  A  Debtor  Cannot  Get  Priority  Over  a  Prior  Bona  Fide 
Judgment  Creditor,  by  Conveying  His  Property  and  Taking  a 
Mortgage  for  the  Consideration  Honey.  Syllabus.  ''A  mortgage 
given  for  purchase-money  on  a  sale  of  land,  by  one  defendant 
in  execution  to  his  co-defendant,  is  not,  on  the  principle  of  lien 
for  purchase-money,  entitled  to  priority  over  the  antecedent  judg- 
ment against  both,  nor  can  it  affect  the  title  of  a  purchaser  under 
the  judgment,  although  the  property  was  levied  on  and  sold  as 
the  property  of  the  mortgagor.^'  Ex'r  of  Simmons  v.  Vandegrif t 
et  al.,  I  E.  55,  62  (Chan.  1830),  "It  would  be  strange  indeed,  if 
a  debtor,  by  a  simple  conveyance  of  his  real  estate,  and  taking  a 
mortgage  for  the  consideration  money,  should  be  able  to  gain  a 
priority  over  a  prior  bona  fide  judgment  creditor,  and  utterly  de- 
stroy his  lien." 

318.  Possession  as  Notice.  Character  of  Possession.  Vendor 
Bemaining  in  Possession.  Inquiry  of  Person  in  Possession.  Mere 
Fact  of  Possession.  Belease.  Duty  of  Occupier,  to  Befrain  From 
Doing  Anything  Having  an  Illusory  Tendency  With  Bespect  to 
Ownership.  In  this  case  a  widow  continued  residing  with  her 
son  in  the  homestead,  after  a  recorded  conveyance  to  him  of  her 
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dower  right  therein,  and  an  agreement  from  him  for  her  life  oc- 
cupation of  certain  rooms  in  said  homestead,  not  recorded  until 
after  the  son  had  made  a  mortgage,  and  it  was  held  that  such 
possession  did  not  give  constructive  notice  of  her  right  to  such 
mortgage  (at  p.  572),  "Possession,  to  give  notice  or  to  make  in- 
quiry a  duty,  must  be  open,  notorious  and  unequivocal.  There 
tnust  be  such  an  occupation  of  the  premises  as  a  man  of  ordinary 
prudence,  treating  for  the  acquisition  of  some  interest  therein, 
would  observe,  and,  observing,  would  perceive  to  be  inconsistent 
-with  the  right  of  him  with  whom  he  was  treating,  and  so  be  led  to 

inquiry The  true  rule  is,  that  when  the  occupation  by  one 

is  not  exclusive  but  in  connection  with  another,  with  respect  to 
whom  their  exists  a  relationship  sufficient  to  account  for  the 
situation,  and  the  circumstances  do  not  suggest  an  inconsistent 
claim,  then  such  a  possession  will  not  give  notice  of  a  right  by 
unrecorded  grant.  It  will  be  neither  open,  notorious  nor  un- 
equivocal." Rankin  V.  Coar,  46  E.  572  (Err.  &  App.  1890), 
Ruled  by  Bingham  v.  Kirkland,  infra.  That  no  inquiry  as  to  the 
interest  of  a  vendor  who  remains  in  possession  of  the  premises 
need  be  made,  when  such  vendor  acquires  an  interest  in  the 
premises  by  a  subsequent  unrecorded  reconveyance.     . 

In  Bingham  v.  Kirkland,  34  E.  236  (Err.  &  App.  1881),  "How- 
land's  possession,  therefore,  was  one  existing  at  and  subsequent 
to  the  deed  by  which  he  conveyed  all  his  interest  to  her,  down  to 
the  time  when  he  made  the  mortgages  in  question.  The  inquiry 
which  such  possession  would  have  suggested  was  answered  by 
the  record.  The  answer  was,  that  he  had  no  interest  in  the  prop- 
erty, but  had  conveyed  a  fee  to  Louisa  Hudson.  That  answer,  a 
subsequent  purchaser  had  the  legal  right  to  rely  upon  as  correct 

Again,  the  possession  which  is  claimed  to  be  notice  to 

Phelps  was  the  possession  of  Phelp's  mortgagor,  and  not  that  of 

a  third  person It  [possession  by  the  owner]   is  not  notice 

that  he  has  burdened  his  land  or  conveyed  away  his  title,  or  that 
his  title  is  different  from  what  he  claims.  The  purchaser  gets 
what  he  has,  and  no  more,  without  regard  to  his  possession.  Nor 
was  the  possession  of  the  grantor  two  years  before  the  making  of 
the  Phelps  mortgage,  and  before  the  deed  of  1872,  any  notice  to 

Phelps  that  he  then  held  possession  by  some  other  title 

The  possession  which  is  notice,  is  one  existing  at  the  time  of  the 
purchase.  The  abandonment  of  possession  previous  thereto  is 
a  presumptive  determination  of  the  right  by  which  it  was  held." 
See,  section  284,  supra.  In  Essex  County  Nat.  Bank  v.  Harrison, 
57  E.  96  (Chan.  1898).  No  inquiry  made  of  person  in  actual 
possession.  In  Losey  v.  Simpson,  11  E.  255  (Chan.  1856),  "The 
possession  of  Kanouse  [who  had  taken  possession  under  an  unre- 
corded deed]  imposed  upon  the  complainants  no  other  duty  than 
that  of  inquiring  of  him  of  what  his  right  of  possession  con- 
sisted, and  his  response  [he  denied  having  any  title  to  the  land] 
to  such  inquiry  was  binding  in  law  and  equity  upon  him,  and 
tipon  every  person  claiming  under  him."    Baldwin  v.  Johnson  et 
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al.,  I  E.  454  (Chan.  1831),  *'The  tenants  were  in  possession 

when  the  mortgage  was  taken  and  it  is  evident  that  inquiry  from 
any  of  them  would  have  given  sufficient  information  to  put  her 
upon  inquiry.  It  would  have  informed  her  that  if  it  was  not 
the  separate  property  of  Jesse  Baldwin,  it  was  at  least  the  pro{>- 
erty  of  the  firm,  or  claimed  as  such ;  and  that  firm  being  dis- 
solved, John  Y.  Baldwin  could  not  execute  a  mortgage,  or  give 

a  title  for  any  part  of  the  property 'whosoever  purchases  an 

estate  from  the  owner,  knowing  it  to  be  in  the  possession  of  ten- 
ants, is  bound  to  inquire  into  the  estate  these  tenants  have.' "  1 

In  Coggswell  v.  Stout,  32  E.  241-243  (Chan.  1880).    Release  I 

by  mortgagee  of  other  portions  of  mortgaged  premises  after 
conveyance  of  a  portion  of  such  premises  to  defendant,  who: 
"Immediately  after  her  purchase,  took  possession  of  that  part  of 
the  mortgaged  premises  to  which  she  had  acquired  title,  and  soon 
thereafter  erected  a  house  on  it,  which  she  has  since  occupied  as 

a  residence.    This  is  her  whole  case Poes  the  mere  fact  of 

possession,  standing  alone,  without  the  mortgagee  knowing 
who  has  possession,  and  without  notice  to  him  of  any  facts  which 
would  provoke  a  just  man  to  inquiry,  constitute  sufficient  notice 

in  such  a  case? To  make  possession  notice,  it  should  be 

contemporaneous In  the  absence  of  express  notice  or  any- 
thing to  excite  him  to  inquiry,  he  has  a  right  to  presume  that  the 
condition  of  affairs,  with  respect  to  the  mortgaged  premises,  ex- 
isting at  the  execution  of  his  mortgage,  remains  unchanged 

Before  a  mortgagee  can  be  charged  with  notice  of  rights  or 
equities  arising  subsequent  to  the  execution  of  his  mortgage, 
something  more  than  a  change  in  possession  of  the  mortgaged 
premises  must  be  shown." 

In  Groton  Savings  Bank  v.  Batty,  30  E.  126  (Chan.  1878),  af- 
firmed 31  E.  273  (Err.  &  App.  1879),  (worthy  of  study  in  Chan- 
cery), Syllabus  in  Court  of  Errors.  "A  person  being  the  equita- 
ble owner  and  in  the  occupation  of  land,  the  record  title  being  in 
a  third  party,  must  refrain  from  all  acts  calculated  to  produce 
a  false  impression  as  to  the  state  of  the  title,  in  order  to  hold  a 
person  dealing  with  such  ostensible  owner,  to  the  duty  of  in- 
quiring with  respect  to  the  interest  of  such  occupier."  By  the 
Court,  p.  284.  "The  silence  of  Mrs.  Lathrop  and  her  husband, 
when  they  were  informed  that  the  first  mortgage  had  been  given, 
[by  the  Batties  to  whom  they  had  had  the  original  title  conveyed 
absolutely,  p.  130,  30  E.],  and  their  failure  to  object  to  the  act, 
or  to  notify  the  complainant  of  the  situation  of  the  equitable  title, 
was  conduct  such  as  would  naturally  lead  to  the  conclusion  that 
the  mortgagors  were  the  absolute  owners  of  the  property,  and 
that  consequently  Mrs.  Lathrop  is  not  in  a  position  to  complain 
that  they  were  dealt  with  on  that  footing.  To  acquiesce  for  such 
a  length  of  time  [three  years  after  they  had  notice  of  the  first 
mortgage,  the  second  mortgage  was  given,  pp.  133  and  134,  30 
E-l  in  the  first  mortgage,  was  to  accredit  the  Batties  with  the 
right  to  mortgage,  and,  in  view  of  such  acquiescence,  the  com- 
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plainant  was  relieved  from  the  duty  of  making  inquiry The 

occupier  of  the  property  should  be  required  to  refrain  from  doing 
anything  having  an  illusive  tendency  with  respect  to  ownership." 

319.  Tudgment-Crediton.    Eights  as  Against  an  Unregistered 

Mortgage.  Mortgage  not  registered  until  after  sale  under  a 
judgment.  *'The  sheriff's  deed  to  Prall  vested  in  him  as  good 
and  perfect  an  estate  in  the  premises  as  the  Sheas  were  seized 
of  or  entitled  to  at  or  before  the  time  when  the  judgment  was 
entered,  as  fully  to  all  intents  and  purposes  as  if  they  had  sold 
the  property  to  him  and  had  received  the  consideration  money, 
and  signed,  sealed  and  delivered  the  deed,  [Com.  St.  p.  4675,  sec- 
tion 7] And  it  vested  the  estate  in  him  free  from  the  com- 
plainant's [unregistered]  mortgage,  because  the  judgment  cred- 
itor had  no  notice  of  that  mortgage And  it  makes  no  differ- 
ence whether  Prall  [purchaser]  had  notice  of  the  existence  of 

the  mortgage  or  not There  is  no  proof,  however,  that  Prall 

had  notice,  but  the  evidence  is  to  the  contrary."  Sharp  v.  Shea, 
32  E.  66  (Chan.  1880).  And  cases  cited.  In  Condit  v.  Wilson, 
36  E.  272-^74  (Chan.  1883),  "If  neither  of  them  [judgment  cred- 
itors] had  notice  of  the  existence  of  the  mortgage  then  (at  the 
time  of  the  recovery  of  the  judgment) It  will  mak6  no  dif- 
ference that  Dunning  [purchaser]  had  notice  at  the  time  of  the 
sale.    Nor  does  it  alter  the  case  that  he  is  one  of  the  plaintiffs  in 

the  judgment The  judgment  creditor's  title  as  against  the 

mortgage  is  not  affected  by  the  fact  that  he  parted  with  nothing 
as  the  price  of  the  property  [price  merely  credited  on  his  judg- 
ment]. The  qualifying  words  used  in  the  statute,  [Com.  St.  p. 
3414,  section  22],  'for  a  valuable  consideration,'  manifestly  have 
no  reference  to  judgment  creditors,  but  only  to  purchasers  or 
mortgagees."  In  Sipley  v.  Wass,  49  E.  474  (Chan.  1892),  "The 
payment  pro  tanto  of  complainant's  judgment  was  sufficient  to 
give  her  the  standing  of  a  bona  fide  purchaser  for  value."  Un- 
decided whether  she  was  a  technical  judgment  creditor.  In  Cap- 
ital Circle,  B.  of  U.  v.  Schmitt,  84  E.  95  (Chan.  1914),  "Unre- 
corded mortgages  are  void  and  of  no  effect  against  a  subsequent 

judgment  creditor  not  having  notice  thereof In  order  that 

a  judgment  creditor  may  have  the  full  benefit  of  the  statute,  the 
protection  afforded  him  is  to  be  extended  to  the  purchaser  at  the 
execution  sale :  and,  even  though  the  latter  had  notice,  he  takes 
th€  land  free  of  the  complainant's  mortgage. 

320.  Sale  Under  Execution  Issued  Prior  to  Death  of  Judgment 
i)ebtor.  Purchaser's  Position  Who  Gets  a  Defective  Title  from 
Sheriff.  Syllabus.  "2.  In  New  Jersey  a  sale  may  lawfully  be 
made  under  an  execution  issued  prior  to  the  death  of  the  judg- 
ment debtor,  but  not  executed  until  after  his  death,  without  first 
reviving  the  judgment  by  scire  facias.  3.  Where  a  judgment  is  a 
prior  lien  to  a  mortgage,  a  purchaser  under  the  judgment  will 
stand  in  the  place  of  the  judgment  creditor,  and  take  precedence 
of  the  mortgagee,  although  his  title  under  the  sheriffs  sale  be 
defective."  Waits  Ex'r  v.  Savage  et  al.,  15  Atl.  225  (Chan. 
1888). 
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321.  Effect  on  a  Mortgage,  Given  by  a  Deceased  Ancestor,  of  a 
Sale,  After  His  Decease,  Under  a  Judgment  Becovered  Against  His 
Heir  in  Ancestor's  Lifetime.  Defendant  held  an  unrecorded  mort- 
gage given  by  a  deceased  ancestor.  In  ancestor's  lifetime  com- 
plainant recovered  a  judgment  against  the  heir.  **The  question 
is  between  the  mortgagee  and  the  judgment  creditor,  as  to  which 

is  entitled  to  priority The  judgment  creditor,  by  entering 

his  judgment,  acquired  no  rights  as  against  the  mortgagor  or 
mortgagee.  The  neglect  to  record,  or  the  want  of  notice,  in  no 
way  affected  him.  He  was  not  within  the  protection  of  the  act, 
he  had  no  need  to  be.  The  position  of  the  judgment  creditor  is 
established  when  he  takes  his  judgment,  and  if  it  is  not  a  judg- 
ment which  is  then  a  lien  on  the  lands  the  statute  has  no  relation 

to  it The  purchaser  under  the  judgment,   [after  the  title 

vests  in  the  heir],  if  he  has  no  notice  of  the  mortgage,  is  a  bona 
fide  purchaser  within  the  language  of  the  act."  Voorhis  v.  Wes- 
tervelt,  43  E.  644  (Err.  &  App.  1887). 

322.  A  Judgment  Creditor,  Who  Has  Released  a  Prior  Judg- 
ment to  Enable  a  Mortgagee  to  Occupy  First  Place,  is  Charged 
With  Notice  of  Such  Mortgage.  "Here  the  judgment  creditor  not 
only  knew  that  the  mortgage  was  to  be  given,  but  he  released  an 
earlier  judgment  to  enable  the  mortgage  to  occupy  the  first  place, 
and  the  mortgage  was  executed  and  delivered  long  before  the  re- 
covery of  the  judgment  which  Beakes  now  sets  up  to  displace  it. 
Beakes  is  chargeable  with  notice,  not  only  that  Hutchinson  in- 
tended to  take  a  mortgage,  but  that  he  actually  had  taken  it  be- 
fore his  judgment  was  obtained,  and  any  necessity  which  might 
otherwise  have  existed  to  register  the  mortgage  was  thereby  dis- 
pensed with."  Hutchinson  v.  Bramhall,  42  E.  387  (Err.  &  App. 
1886). 

323.  A  Debtor's  Judgment  Creditors  Are  Chargeable  With  Ho- 
tice  of  a  Mortgage  Excepted  in  the  Grant  to  Said  Debtor.  ''The 
question  presented  for  decision  is,  whether  the  judgment  credi- 
tors of  WyckoflF,  whose  judgments  were  recovered  prior  to  the 
recording  of  the  Van  Pelt  mortgage,  are  chargeable  with  construc- 
tive notice  of  that  mortgage  from  the  exception  before  mentioned 
in  the  deed  from  Schenck  to  Wyckoff.  That  exception  would  be 
notice  to  a  bona  fide  grantee  from  Wyckoff  for  value,  for  the 
deed  under  which  he  would  claim  his  title  contains  notice  of  the 
existence  of  the  mortgage.  A  recital  in  a  conveyance  of  the  ex- 
istence of  a  prior,  unrecorded  deed  or  mortgage  is  notice  to  all 
subsequent  parties  in  the  line  of  title.'*  Are  chargeable.  Wester- 
velt  V.  Wyckoff,  32  E.  188  (Chan.  1880). 

324.  Eefusal'  to  Inquire  for  Fear  of  Acquiring  Information 
is  Equivalent  to  Notice.  A  judgment  creditor  had  reason  to  be- 
lieve that  his  debtor  bought  certain  property  on  credit.  In  fact, 
he  gave  a  purchase-money  mortgage.  "But  the  only  question 
being  one  of  expense  in  entering  judgment,  his  concern  was  not 
so  much  whether  a  mortgage  existed,  as  it  was  whether  a  judg- 
ment upon  his  note  could  be  recovered  before  its  registration.    He 
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-was  in  a  position  where  he  did  not  wish  to  inquire,  for  fear  of 
finding  that  for  which  he  inquired.  This  condition  of  mind  was 
equivalent  to  notice."    Kline  v.  Grannis,  6i  E.  399  (Chan.  1901). 

325.  After  a  Judgment  Creditor  Knows  of  &e  Execution  of  a 
Mortgage  He  Can  Gain  no  Priority  by  Entry  of  Judgment.  ''If 
a  judgment  creditor  have  notice  of  a  prior  unregistered  mortgage, 
it  is  of  the  same  effect,  as  to  him,  as  if  it  were  registered.  If, 
a.s  in  this  case,  it  be  registered  subsequent  to  the  entry  of  judg- 
ment, such  registration  will  relate  back  to  the  time  of  its  execu- 
tion and  delivery,  of  which  the  judgment  creditor  had  notice 

Where  there  is  no  fraud  shown,  the  fact  that  the  judgment 

creditor  knew  that  a  mortgage  was  intended  and  being  prepared, 
vr'ill  not  deprive  him  of  the  right  which  a  creditor  has  to  secure  a 

just  debt  by  greater  vigilance  and  promptness After   he 

knows  of  the  execution  of  the  mortgage,  it  is  too  late  for  him  to 
begin  his  race  of  vigilance."  Morris  v.  White,  36  E.  326  (Err.  & 
App.  1882). 

326.  Equitable  Mortgage  for  a  Precedent  Debt.  Lien  Under 
Xevy.  "An  equitable  mortgage  for  a  precedent  debt  has  no 
equity  superior  to  that  of  a  valid  subsequent  judgment-at-law. 
Between  such  contestants,  the  first  perfected  legal  lien  should 
prevail."  Mortgage  will  not  be  reformed.  Wheeler  and  Green 
V.  Kirtland,  24  E.  555  (Err.  &  App.  1873).  In  Lovejoy  v.  Love- 
joy,  31  E.  59  (Chan.  1.879),  "The  complainant  took  his  original 
deed  as  security  for  an  existing  debt. ....  .and  parted  with  noth- 
ing of  value  for  it  when  it  was  given.  He  has,  therefore,  no 
equity,  so  far  as  his  mortgage  is  concerned,  superior  to  that  of 

the  answering  defendants  as  judgment  creditors but  he  has 

a  legal  right  superior  to  theirs  under  his  judgment  and  execution 
and  levy  thereunder.  Though  his  judgment  is  junior  to  theirs, 
he  has  a  levy  thereunder  on  the  part  of  the  lot  not  covered  by  the 
description  of  his  original  deed  therefor,  while  they  have  not, 

and  he  is,  therefore,  entitled  to  priority  of  lien  thereon As 

to  part  of  the  lot,  then,  he  is  entitled  to  priority  by  virtue  of 
his  mortgage ;  and  as  to  the  rest,  though  subsequent  under  his 
mortgage,  he  is  prior  by  virtue  of  his  levy." 

327.  Eights  Vesting  in  a  Purchaser  Momentarily  do  not  Ennre 
to  the  Ben^t  of  the  Judgment  Creditors  of  One  Who  was  a  Stran- 
ger to  that  Deed.  Syllabus,  "i.  The  complainant,  in  a  bill  to  fore- 
close a  mortgage,  agreed  with  a  defendant,  who  had  purchased 
the  equity  of  redemption  from  the  mortgagor,  that  if  he.  the  de- 
fendant, should  buy  the  land  at  the  sheriff's  sale,  he,  the  com- 
plainant, would  take  a  new  mortgage  for  the  amount  of  his  de- 
cree. Accordingly,  the  land  was  struck  off  by  the  sheriff  to  the 
complainant,  who  directed  the  sheriff  to  make  his  deed  to  the  de- 
fendant— the  latter  giving  the  new  mortgage  to  the  complainant. 
The  defendant  never  gave  up  the  possession.  Held,  that  the  com- 
plainant could  not  be  charged  with  rents  and  profits,  as  a  mort- 
gagee in  possession,  in  favor  of  judgment  creditors  of  the  mort- 
gagor, who  had  acquired  a  lien  upon  the  equity  of  redemption 
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subsequent  to  the  original  mortgage,  but,  inadvertently,  had  not 
been  made  defendants  in  the  foreclosure.  2.  Persons  having 
rights  in  land  superior  to  said  complainant's  original  mortgage 
and  to  said  judgment,  surrendered  their  rights  to  said  owner  of 
the  equity  of  redemption,  in  order  that  the  mortgage  which  he 
was  to  give  to  the  complainant  should  become  a  superior  lien,  and 
in  consideration  that  the  owner  of  the  equity  should  at  once  re- 
convey  to  them  their  rights  subject  to  the  complainant's  mort- 
gage. Held,  that  they  did  not  thereby  lose,  in  equity,  their  prior- 
ity to  the  judgment."  By  the  Court.  "These  creditors  [not 
made  parties  to  the  foreclosure  suit]  are  not  bound  to  acquiesce 
in  the  transaction  at  all ;  but  they  cannot  claim  the  benefit  of  part 
of  it  and  refuse  to  recognize  the  just  effect  of  the  residue."  Pur- 
chase-money mortgage.  Van  Duyne  v.  Shann,  41  E.  311,  316 
(Err.  &  App.  1886). 

328.  Priorities  as  Affected  by  Execution — ^By  Levy  of  Execu- 
tion. Syllabus.  **i.  Where  there  are  three  incumbrances  on 
the  same  property,  the  first  of  which  is  entitled  to  priority  over 
the  second,  but  is  subordinate  to  the  third,  which  is  subordinate 
to  the  second,  they  will  be  marshalled  as  follows:  the  third,  if 
it  be  for  as  large  a  sum  or  a  larger  sum  than  the  first,  will  be  paid 
to  the  extent  of  the  sum  secured  by  the  first;  then  the  second 
incumbrance  will  be  paid  in  full  if  the  property  is  sufficient,  and 
then  th«  residue  to  the  third,  if  there  be  a  residue ;  and  then  the 
first  incumbrance  will  come  in.  The  principle  of  Clement  v. 
Kaign,  2  McCart,  48,  approved  and  developed."  By  the  Court. 
"In  that  case  [Clement  v.  Kaign,  supra]  there  was  a  judgment 
without  an  execution ;  then  a  mortgage,  and  then  judgments  on 
which  executions  had  been  taken  out.  These  latter  judgments 
were  entitled  to  precedence  over  the  first,  but  were  subordinate  to 
the  mortgage.  Chancellor  Green  [1862]  decided  that  the  first 
judgment  on  the  mortgaged  premises,  by  reason  of  the  failure  to 
sue  out  execution  upon  it,  should  be  postponed  to  the  incumbrance 
of  the  junior  judgments,  and,  as  an  inevitable  consequence,  that  it 
should  be  postponed  to  the  mortgage  which  was  prior  to  the 
junior  judgments,  and  whose  priority  was  not  to  be  aflfected  by 
any  laches  of  the  holder  of  such  prior  judgment."  Hoag  v. 
Sayre,  33  E.  552,  561  (Err.  &  App.  1881). 

The  Clement  case  reviews  the  history  of  the  legislation  of  this 
state  regulating  the  priority  of  executions ;  it  is  criticised  in 
Andrus  v.  Burke,  61  E.  299,  297  (Chan.  1901),  Syllabus.  "Where 
a  senior  judgment  creditor  issues  execution,  but  directs  the  sher- 
iflF  to  return  it  without  levy  in  order  to  found  supplemental  pro- 
ceedings on  it  to  reach  assets  not  leviable,  his  judgment  becomes 
junior  not  only  to  subsequent  judgments  under  which  executions 
are  levied,  but  also  to  an  intervening  mortgage."  In  Meeker  v. 
Warren,  66  E.  146  (Chan.  1904).  Syllabus.  "Under  the  statute 
giving  judgments  priority  in  the  order  in  which  executions  are  is- 
sued thereon,  the  holder  of  a  junior  judgment  on  which  execution 
has  issued  before  issuance  of  execution  on  the  senior  judgment. 
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is  not  entitled  to  priority  over  a  mortgage  recorded  before  ren- 
dition of  the  junior  judgment,  but  after  the  senior  judgment." 

South  Amboy  B.  &  L.  Ass'n  v.  Murphy  and  others,  9  Atl.  590 
(Chan.  1887),  Syllabus.  "Under  Revision  N.  J.  1044,  section  9, 
[Com.  St.  p.  4676,  section  9],  which  declares  that,  when  land  is 
sold  under  execution  upon  a  junior  judgment,  the  purchaser  shall 
hold  the  land  free  and  clear  of  all  other  judgments  whatsoever  on 
^vhich  no  execution  has  been  taken  out,  and  executed  on  the 
lands  so  purchased,  an  execution  taken  out  on  a  judgment  years 
before  the  debtor  takes  title  to  the  land  cannot  be  said  to  have 
been  executed ;  and  such  judgment,  in  case  of  a  sale  under  an  ex- 
ecution issued  on  a  subsequent  judgment,  will  fall  behind  both  the 
latter  judgment  and  a  mortgage  intervening  between  the  two 
judgments."  In  Lambertville  Nat.  Bank  v.  Boss  et  al.,  13  Atl. 
18  (Chan.  1888).  Syllabus.  *'i.  In  New  Jersey  a  judgment  ob- 
tained before  a  mortgage  is  given  is  a  prior  lien,  though  no  levy 
"has  ever  been  made ;  but  where  a  levy  and  sale  has  been  made  on 
a  judgment  obtained  subsequent  to  the  mortgage,  the  lien  of 
the  prior  judgment  is  destroyed,  under  Revision,  N.  J.  p.  10144, 
which  provides  that  judgments  shall  take  precedence  in  the  order 
in  which  executions  shall  be  taken  out  and  executed;  and  in'an 
action  to  foreclose  the  mortgage  it  will  be  held  to  be  free  from 
the  lien  of  the  first  judgment,  and  being  prior  to  the  second 

judgment,  is  free  from  that  lien  also 3.  Neither  can  the 

holder  of  such  judgment,  [rendered  subsequent  to  the  mortgage], 
which  is  unsatisfied  in  fact,  claim  that  it  is  a  lien  prior  to  the 
mortgage,  as  his  Hen  was  destroyed  at  the  time  he  levied  and  sold 
under  the  judgment."  Consult  Lippincott  v.  Smith,  69  E.  790- 
792  (Err.  &  App.  1905).     Partition  case. 

328a.  Interstate  Commerce  Act.  Syllabus  by  the  Court. 
^'Where  an  interstate  railroad  company  constructs  for  a  shipper, 
upon  credit,,  a  commercial  siding  upon  the  latter's  land  and  re- 
covers a  judgment  against  him  for  the  unpaid  cost  thereof,  such 
judgment  is  not  entitled  to  priority  in  lien  or  distribution  of 
proceeds  of  a  foreclosure  sale  to  mortgages  given  and  duly  re- 
corded long  before  the  siding  was  constructed.  The  claim  that 
this  view  will  result  in  a  purchaser  at  foreclosure  sale,  where 
the  proceeds  were  insufficient  to  pay  both  the  mortgages  and  the 
judgment,  obtaining  the  benefit  of  a  discrimination  illegal  under 
the  Interstate  Commerce  Act  of  Congress  (Act  Feb.  4,  1887,  c. 
T04,  24  Stat.  379)  is  without  merit."  Guaranty  Trust  Co.  of  New 
York  V.  Newark  Meadows  Improvement  Co.  et  al.,  94  Atl.  589 
(Err.  &  App.  1915). 

329.  Concurrent  Mortgages.  **Both  mortgages  having  been 
exeaited  at  the  same  time,  and  both  being  the  property  of  the 
same  person  at  the  time  the  one  now  held  by  the  defendant  was 
recorded,  the  fact  that  one  was  recorded  on  one  day  and  the  other 
on  the  next,  did  not  change  them  from  concurrent  to  successive 
liens.  Priority  of  record  will  not  give  a  right  of  preference  in 
payment  to  one  of  two  concurrent  mortgages,  if  both  are  held 
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by  the  same  person.  Though  recorded  at  different  times,  they 
still  remain  concurrent  liens.  Gausen  v.  Tomlinson,  8  C.  E.  Gr. 
406  [Chan.  1873].  Such  mortgages  are  not  within  either  the 
letter  or  policy  of  the  registry  acts :  they  provide  simply  for  suc- 
cessive liens,  not  concurrent.  They  are  statutes  of  notice."  Syl- 
labus. "2.  If  one  of  the  two  is  assigned  by  the  mortgagee,  upon 
a  representation  that  it  is  the  first  lien  upon  the  premises,  such 
representation  will  make  it  so  as  against  the  assignor.  3.  But  as 
against  a  subsequent  assignee  of  the  other,  without  notice,  such 
representation  is  a  secret  equity  by  which  he  will  not  be  bound."" 
Had  notice  that  parties  had  made  an  arrangement  changing  mort- 
gages from  concurrent  to  successive  liens  and  he  should  have 
applied  for  farther  information.  Vredenburgh  v.  Burnet,  31  E- 
230,  229  (Chan.  1879),  affirmed,  34  E.  252  (Err.  &  App.  1881). 

In  Mclnness  v.  Mclnness  Brick  Manuf'g  Co.,  38  Atl.  182' 
(Chan.  1897).  Syllabus  by  the  Court.  "Where  it  is  declared 
by  a  similar  clause  inserted  in  two  several  mortgages  *that  each 
shall  be  paid  proportionately  out  of  any  proceeds  from  sale,  ju- 
dicial or  otherwise,  of  the  said  premises,'  the  contract  of  concur- 
rency is  limited  to  the  equal  sharing  of  the  things  mortgaged,  and 
doe's  not  intend  to  require  the  several  debts  secured  to  be  equally 
paid  from  other  sources  than  the  mortgaged  property.  If  pay- 
ments be  voluntarily  made  to  one  mortgagee,  which  do  not  appear 
to  have  been  raised  from  the  mortgaged  property,  the  other 
cannot  maintain  a  claim  to  be  allowed  out  of  the  property  a 
preferential  payment,  to  equalize  proportionately  the  debts  se- 
cured." In  Collerd  v.  Huson,  34  E.  38  (Chan.  1881).  Where 
mortgages  are  concurrent  liens,  the  fact  that  one  becomes  due 
before  the  other  gives  it  no  priority.  See  note  p.  39.  In  Swayze 
V.  Schuyler,  59  E.  79  (Chan.  1899).  Two  mortgages  were  con- 
current liens.  Preference  for  widow's  claimed:  "First,  that  it 
was  given  to  secure  her  downer  interest  in  the  mortgaged  prop- 
erty, and  secondly,  that  her  debt  first  matured She  con- 
sented to  take  her  mortgage  concurrently  with  the  other  mort- 
gage, and  she  had  the  right  to  accept  any  security  she  chose  in 
consideration  of  her  right  to  have  her  one-third  interest  in  the 
property  set  off  to  her  for  life.  Having  so  accepted  it,  she  took 
it  as  any  other  mortgagee.  The  second  point  is  that  the  interest 
upon  the  bond  of  the  dowress  matured  before  the  death  of  the 
dowress  and  that  the  second  class  of  bonds  matured  at  her  death, 
and  therefore  the  claim  first  maturing  is  entitled  to  priority  of 

payment  out  of  the  mortgaged  premises The  claims  have 

all  matured,  and  if  there  is  anything  due  upon  the  [widow's] 
annuity  bond  it  should  be  paid  ratably  with  the  rest  of  the  debts 
secured  by  the  mortgage." 

329a.  Eeasonable  Diligence  in  Searching  Title  Is  Eequisite. 
'*She  had  understood,  and  therefore  believed,  that  the  title  was 
in  him.  She  placed  implicit  confidence  in  his  statements.  It  does 
not  appear that  she  had  ever  examined  or  seen,  or  even  in- 
quired for,  the  title  deeds They  were  in  the  possession  of  a 
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third  person,  for  the  purpose  of  preparing  a  formal  transfer  to 
Jesse  Baldwin ;  and  that  fact  could  scarcely  have  been  concealed. 
Every  man  purchases  at  his  peril,  and  is  bound  to  use  some  rea* 
sonable  diligence  in  looking  to  the  title  and  competency  of  the 
seller.  It  will  not  answer  to  rest  upon  mere  reputation  or  belief, 
unless  the  party  intends  to  rely  upon  his  covenants  alone."  Bald- 
-win  v.  Johnson  et  al.,  i  E.  454  (Chan.  1831). 

330.  Chain  of  Title.  Three  mortgages  between  the  same 
mortgagor  and  mortgagee  were  followed  by  a  mortgage  to  a  third 
party.  "In  all  the  mortgages  we  find  identically  the  same  descrip- 
tion  In  the  first  of  the  mortgages the  property  is  de- 
scribed as  lying  in  the  township  of  East  Orange ;  in  the  second, 
as  lying  in  the  township  of  West  Orange,  where  in  fact  it  does 
lie;   in  the  third,  as  lying  in  the  city  of  Newark.     [In  the  fourth 

mortgage  the  property  is  correctly  described] The  whole  of 

the  contents  of  these  mortgages,  if  in  fact,  in  the  chain  of  title, 
is  presumed  to  have  been  within  the  consciousness  of  the  mort- 
gagee   And  this  being  so,  the  mortgages  themselves  con- 
tain, on  their  face,  enough  to  show  the  error  and  to  suggest  the 
proper  correction.  At  all  events  they  show  enough  to  have  put 
Miller  [fourth  mortgagee]  upon  inquiry,  and  slight  inquiry  would 
have  shown  the  facts."  Kellogg  v.  Randolph  et  al.,  63  Atl.  753 
(Chan.  1906),  and  cases  cited, 

331.  Husband  and  Wife.  Mortgage  Not  Executed  by  Wife. 
Voluntary  Mortgage  by  Wife  to  Secure  Husband's  Debt.  Her 
Creditors.  "Bill  is  filed  by  the  third  mortgagee.  It  is  the  inter- 
vening mortgage — the  second  mortgage — that  was  not  executed 
by  the  widow.  The  widow,  by  her  answer,  insists  that  the  first 
and  third  mortgages  are  first  to  be  paid It  [second  mort- 
gage] does  not  lose  its  priority  of  payment,  from  the  mere  fact 
that  the  wife  did  not  sign  it.  The  husband  had  the  right  to  mort- 
gage his  interest  in  the  land  without  his  wife's  consent,  and 'a 
third  mortgagee  can  derive  no  superiority  over  that  interest  to 
the  second  mortgagee  because  he  has  procured  a  lien  upon  the 
further  rights  of  the  wife."  Hinchman  v.  Stiles  et  al.,  9  E.  363 
(Chan.  1853).  Comp.,  P.  L.  1916,  p.  65,  division  7.  In  Butter- 
field  v.  Okie,  36  E.  483  (Chan.  1883),  and  cases  cited,  "The 
mortgagee  is  the  mother  of  the  vendee;  the  debt  for  which  the 
mortgage  was  given  was  not  the  debt  of  the  vendee  but  of  her 
husband ;  the  debt  was  an  antecedent  one,  having  been  contracted 
several  years  prior  to  the  execution  of  the  mortgage;  the  mort- 
gagee took  her  mortgage  without  notice,  either  actual  or  construc- 
tive, of  the  complainant's   [vendor]    rights The  lien  of  a 

vendor  should  be  preferred  to  any  other  subsequent  legal  equity, 
unconnected  with  a  legal  advantage,  or  an  equitable  advantage 
which  does  not  give  it  a  superior  claim  to  the  legal  estate,  but 
should  be  postponed  to  a  subsequent  equal  equity  connected  with 

such  advantage This  .mortgage  was  not  given  for  the  debt 

of  the  vendee;  she  was  under  no  duty,  either  moral  or  legal,  to 
pay  it,  or  to  secure  it,  and  her  act  in  mortgaging  her  lands  to 
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secure  it,  was  one  of  pure  favor  or  benevolence  to  her  husband 

Such  an  instrument,  being  purely  voluntary  so  far  as  the 

wife  is  concerned,  cannot  be  upheld  against  her  creditors." 

332.  Attachment.  Syllabus.  "The  rule  is  settled  in  New  Jer- 
sey that  an  attachment  does  not  take  precedence  over  a  previously 
executed  but  unrecorded  mortgage..'*  Lanahan  v.  Lawton,  50  E. 
2yy  (Chan.  1892),  and  case  cited.  In  Longstreet  v.  Shipman,  5  E. 
43  (Chan.  1845),  Syllabus.  "A  mortgage  is  given  by  A,  living 
in  this  state,  to  B,  of  New  York,  on  lands  in  this  state,  to  secure 
the  payment  of  a  bond.  The  mortgagor,  afterwards,  for  purposes 
of  his  own,  executes,  and  causes  to  be  recorded  in  the  proper 
office  of  this  state,  a  deed  of  the  premises  to  the  mortgagee.  The 
mortgagee,  without  having  assented  to  the  deed,  assigns  the  bond 
and  mortgage,  with  all  his  other  property,  for  the  benefit  of  all 
his  creditors.  Afterwards,  a  creditor  of  the  mortgagee  attaches 
the  land.  The  attachment  will  not  hold  the  property  against  the 
mortgage." 

333.  Unnamed  Time  and  Eate  of  Payment  of  Interest,  Same 
Deduced  from  Terms  of  Bond  and  Mortgage.  ''I  see  no  difficulty  as 

to  the  rate  of  interest The  bond  calls  for  interest  at  the 

rate  of  lawful  per  cent.,  and  the  mortgage  for  interest  from  the 

first  of  April  next  after  the  date.    The  law  fixes  the  rate 

As  to  the  time  when  interest  is  payable The  language  is 

*within  sixty  days  from  the  time  it  becomes  due  at  any  time  dur- 
ing the  ten  years  [the  life  of  the  mortgage].'  The  language  is 
sufficient  to  notify  the  defendant,  who  purchased  subject  to  the 
mortgage,  that  periodical  payments  of  some  kind  were  intended, 
and  to  put  him  on  inquiry  as  to  what  such  periods  were.!'  Ack- 
ens  V.  Win.ston,  22  E.  446  (Chan.  1871). 

334.  Equities  between  Holders  of  Two  Second  Mortgages  Each 
upon  Distinct  Tracts  of  Land  both  Embraced  in  a  First  Mortgage. 
Syllabus.  '*The  equities  between  the  holders  of  two  second 
mortgages,  each  upon  a  distinct  tract  of  land,  both  of  which  are 
embraced  in  a  first  mortgage,  are  equal,  and  each  is  bound  to 
bear,  in  due  proportion  to  the  value  of  the  tract  mortgaged  to 
him,  the  burden  of  the  first  mortgage."  Mutual  Life  Insurance 
Company  v.  Boughrum,  24  E.  44  (Chan.  1873). 

335.  Mortgagee  of  Land  Subject  to  Annuities  Takes  It  Sub- 
ject to  Same.  "The  mortgagee  saw  fit  to  take  a  mortgage  upon 
land  which  was  charged  with  the  payment  of  the  annuities.  He 
had  notice  of  that  charge,  for  it  was  not  only  in  the  instrument 
under  which  the  mortgagor  obtained  her  title,  but  it  constituted 
part  of  the  devise  which  conferred  her  title  upon  her.  That 
devise  was  expressly  subject  to  the  annuities.  The  testimony 
shows  that  the  mortgagor  has  not  now  any  personal  property  out 
of  which  the  annuities,  or  any  part  of  them,  can  be  realized 

The  complainant,  as  the  mortgagee  of  the  devisee,  can, 

under  the  circumstances,  stand  in  no  better  position  than  she 
could  herself/'   Wain  v.  Emley,  26  E.  245  (Chan.  1875). 
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336.  After-acquired  Property.  "  *A  mortgage  intended  to  cover 
after-acquired  property  can  only  attach  itself  to  such  property 
in  the  condition  in  which  it  comes  into  the  mortgagor's  hands 

It  only  attaches  to  such  interest  as  the  mortgagor  acquired, 

and  if  he  purchase  property  and  give  a  mortgage  for  the  pur- 
chase-money, the  deed  which  he  receives  and  the  mortgage  which 

he  gives  are  regarded  as  one  transaction,  and  no general 

mortgage can  displace  such  mortgage  for  purchase-money. 

And  in  such  cases  a  failure  to  register  the  mortgage  for  purchase- 
monev  makes  no  difference.  It  does  not  come  within  the  reason 
of  the  registry  laws.  These  laws  are  intended  for  the  protec- 
tion of  subsequent,  not  prior,  purchasers  and  creditors.'  "  Dale  v. 
N.  Y.  and  Greenwood  Lake  Ry.  Co.,  55  E.  602  (Chan.  1897),  and 
cases  cited,  affirmed  57  E.  347  (Err.  &  App.  1898). 

337.  Knowledge  of  Agent  Chargeable  upon  His  Principal.  ''The 
rule  now  is  'the  knowledge  of  the  agent  is  chargeable  upon  his 
principal  whenever  the  principal,  if  acting  for  himself,  would 
have  received  notice  of  the  matters  known  to  the  agent.'  It  is 
quite  plain  that  if  the  mortgagee  had  acted  for  herself  in  the 
transaction  she  would  not  have  received  notice  of  the  matters 
which  were  known  to  the  solicitor  who  acted  for  her."  Geyer  v. 
Geyer,  75  E.  127  (Chan.  1908).  In  Spielmann  v.  Kliest,  36  E. 
201  (Chan.  1882),  Agent  had  full  notice  in  another  transaction 
but  had,  most  probably,  entirely  forgotten  it,  long  before  defend- 
ant constituted  him  her  agent.  In  Asbury  Park  Building  &  Loan 
Ass'n  V.  Shepherd,  50  Atl.  66  (Chan.  1901).  Information  ac- 
quired by  a  director  in  another  transaction,  to  which  the  cor- 
poration was  a  stranger,  must  be  present  to  his  mind  to  bind  the 
•corporation. 

338.  Notice  from  Bonds  and  Mortgages  Securing  Them.  Status 
of  Holder  of  Negotiable  Bonds.  'The  bonds  which  they  pur- 
chased specifically  referred  to  the  mortgage  which  secured  them, 
and  a  reference  to  that  mortgage,  as  well  as  a  reference  to  the 
public  records,  would  have  disclosed  the  existence  of  the  prior 
mortgages The  general  rule  is  that  bonds,  and  the  mort- 
gage, securing  them,  must  be  considered  together,  and  that  all 
holders  of  bonds  which  refer  to  the  moitgage  which  secures  them 
must  take  notice  of  the  contents  of  such  mortgage."  Ventnor 
Inv.  &  Realty  Co.  v.  Record  Development  Co.,  79  E.  108  (Chan. 
1911). 

In  Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  E.  759 
(Err.  &  App.  1905),  "It  is  to  be  remarked  that  these  bonds  were 
unmatured  coupon  bonds,  payable  to  the  bearer  or  registered 

holder  thereof They  were  negotiable  so  far  as  the  bona  fide 

possessor  would  be  held  to  have  a  good  title  [free  from  latent 

-equities] The  title  of  the  purchaser  of  such  a  security  for  a 

valuable  consideration  has  the  qualities  of  the  title  of  the  holder 
of  commercial  paper."  In  Baker  &  Guarantee  Trust  &  Safe 
Deposit  Co.,  31  Atl.  175,  195  (Chan.  195).  Syllabus.  "Where 
a  creditor  of  such  [insolvent]  corporation  recieives  such  bonds 
IS 


226  NOTICE   AND    PRIORITY. 

after  notice  of  the  facts  rendering  them  invalid,  but  was  entitled 
to  the  bonds  under  a  contract  with  the  corporation,  prior  to  such 
notice,  the  creditor  will  be  protected  as  an  innocent  holder."  By 

the  Court,  "Constrained to  include  as  bona  fide  holders 

such  as  have  taken  bonds  as  security  for  previously  existing 
debts  without  notice,  and  also  without  any  present  parting  with 
property  or  losing  any  right  of  action  [negotiable  bonds  secured 
by  mortgage]. 


CHAPTER  XLIX. 

OF]?ICER  AS  PURCHASER  OF  BONDS. 
339.    Officer  May  Purchase  Bonds  of  His  Corporation. 

339.  Officer  Hay  Purchase  Bonds  of  His  Corporation.  ''It  is 
also  insisted  that  as  Furbush  purchased  the  bonds  for  less  than 
their  face  value.  Brown,  being  a  director,  [of  the  company  at 
the  time  the  mortgage  was  made],  ought  not  now  to  recover  more 
than  the  amount  paid  by  Furbush,  [original  purchaser  of  and 
half  owner  thereof  with  Brown],  but  there  is  nothing  in  the 
case  to  justify  such  a  result,  for  the  bonds  were  not,  owing  to 
the  character  of  the  business  the  company  was  engaged  in,  readily 
marketable.  Efforts  had  been  made  to  sell  to  other  parties,  and 
after  failure  to  find  another  purchaser,  Furbush  bought  them  at  a 
price  which  cannot  be  said  to  have  been  unconscionable  in  view 
of  all  the  circumstances,  and  unless  fraud  be  shown  or  some 
unjust  advantage  taken  of  a  situation,  there  is  no  reason  why  the 
officers  of  a  company  may  not  purchase  its  bonds  at  their  market 
value."  Camden  Trust  Co.  v.  Citizens'  Cold  Storage  Co.,  69  E. 
723  (Chan.  1905). 
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PARTITION. 


340.  When  Property  Cannot  be  Sold  Free  from  Mortgage  Lien. 

341.  No  Partition  Lies  by  One  Heir  Against  Her  Co-Heirs  in  Posses- 

sion of  Her  Interest  Under  Her  Mortgage  to  Them. 

342.  Release  of  Obligor  on  Bond  Given  to  Secure  Mortgage  Debt. 

340.  When  Property   Cannot  be  Sold  Free  from  Mortgage 

Lien.   ** Misconception that  the  property  could  be  sold  free 

from  the  incumbrance  [a  mortgage],  if  such  incumbrance  was 
held  to  exist,  and  that  it  could  be  paid  out  of  the  proceeds  of  the 

sale  made  on  these  partition  proceedings The  statute  makes 

no  provision  for  this  juncture  of  affairs.  The  partition  act  does 
provide  for  such  a  course  of  procedure  in  case  of  incumbrances 
of  all  kinds  existing  upon  a  separate  interest  of  a  common  owner. 
In  such  case  the  statute  provides  for  the  sale  of  the  property  free 

from  incumbrances  upon  separate  interests  in  the  property 

Unless  some  arrangement  should  be  made  between  the  parties  for 
a  conveyance  of  the  property  free  from  the  mortgage  lien,  [one 
mortgage  on  the  whole],  and  its  payment  out  of  the  proceeds,  it 
will  have  to  be  sold,  however  disadvantageously,  subject  to  the 
mortgage  incumbrance."  Becker  et  al.  v.  Carey  et  al.,  36  Atl. 
771  (Chan.  1897).  Com.  St.  pp.  3907,  3913,  sections  30  and  55, 
provides  for  the  case  where  there  is,  "A  lien  upon  the  undivided 
estate  of  any  owner." 

341.  No  Partition  Lies  by  One  Heir  against  Her  Co-Heirs  in 
Possession  of  Her  Interest  under  Her  Mortgage  to  Them.  "The 
complainant  then,  is  neither  in  possession,  nor  is  she  entitled,  in 

equity,  to  the  immediate  possession  of  the  premises she  is 

not  entitled  to  call  x  for  a  partition In  the  cases  which  hold 

that  an  outstanding  mortgage  given  by  a  complainant  in  parti- 
tion was  no  bar  to  the  action,  the  complainant  was  in  possession. 
Kline  v.  McGuckin,  9  C.  E.  Gr.  412.''  Yglesias  v.  Dewey,  60  E. 
64  (Chan.  1900). 

342.  Belease  of  Obligor  on  Bond  Given  to  Secnre  Mortgage 
Debt.  Syllabus.  "Though  there  was  a  partition  of  mortgaged 
premises  owned  in  common,  and  one  of  the  parties  assumed  the 
payment  of  the  mortgage,  such  assumption  would. not  relieve  the 
other  party  from  primary  liability  on  his  bond,  given  to  secure  a 
mortgage  debt  at  the  same  time  as  the  giving  of  the  mortgage, 
where  the  obligee  and  mortgagee  was  not  a  party  to  the  parti- 
tion." Stephany  v.  More,  82  Atl.  731  (Sup.  Ct.  1912).  Sale  un- 
der a  decree  in  chancery,  which  directed  that  the  proceeds  should 
be  applied  to  satisfy  the  mortgage,  does  not  release  the  obligor 
on  a  bond  given  to  secure  the  mortgage  debt.  "There  is  no  pre- 
sumption that  the  debt  was  fully  satisfied  by  the  application  to  it 
of  the  proceeds  of  sale  of  the  mortgaged  premises."  Last  plea 
good. 
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PARTNER. 

342a.  When  One  Partner  Can  Mortgage  Firm  Realty. 

343.  A  Partner  Can  Join  His  Wife  in  Mortgaging  Her  Separate  Estate 
to  His  Firm.  The  Other  Partners  Can  Assign  Such  Mortgage. 
On  the  Death  of  a  Partner  the  Legal  Ownership  and  Possession 
of  a  Mortgage  Vests  in  the  Surviving  Member  of  the  Firm. 

342a.    When  One  Partner  Can  Mortgage  Firm  Bealty.    "As  a 

general  nile,  one  partner,  without  the  consent  of  his  copartners, 

cannot  bind  them  by  any  act  which  requires  a  seal And  as  a 

mortgage  requires  a  seaf,  or  what  in  this  state  stands  for  a  seal, 
its  execution  by  one  partner  is  within  this  restriction.  For  this 
reason  and  because  such  partner  is  a  tenant  in  common,  the  gen- 
eral rule  seems  to  be  that  real  estate  belonging  to  a  firm  not  en- 
gaged in  the  sale  of  real  estate,  cannot  be  conveyed  or  encum- 
bered by  a  mortgage  made  by  one  partner,  unless  such  power  is 
expressly  conferred  upon  him  or  the  title  is  vested  in  him."  Carr 
V.  Hertz,  54  E.  135  (Chan.  1895). 

343.  A  Partner  Can  Join  His  Wife  in  Mortgaging  Her  Sep- 
arate Estate  to  His  Firm.  The  Other  Partners  Can  i^sign  Such 
Mortgage.  On  the  Death  of  a  Partner  the  Legal  Ownership  and 
Possession  of  a  Mortgage  Vests  in  the  Snrvi7ing  Members  of  the 
Firm.  Mortgage  given  on  separate  estate  of  wife  to  secure  hus- 
band indebtedness  to  his  firm.  "Was  this  bond  and  mortgage 
made  by  an  individual  to  himself,  and  therefore  void?    I  think 

not The  husband  in  this  case,  joins,  not  as  mortgagor  in 

reality,  but  for  the  purpose  of  assenting  to  the  wife's  execution  of 

the  mortgage,  as  it  would  be  void  without  such  assent 

Treating  this  bond  and  mortgage  after  its  execution  and  delivery 

to  the  firm as  belonging  to  the  firm  assets can  two 

members  of  a  firm  assign  the  firm  assets  in  payment  of,  or  as 

collateral  for  the  payment  of  a  firm  debt  ? A  bond  and 

mortgage  is  a  chose  in  action,  and  as  such,  may  be  assigned  by 

mere  delivery The  assignment  of  the  mortgage  in  this  case, 

[husband  did  not  join,]  by  two  members  of  the  firm,  is  a  good 
and  valid  assignment  in  equity."  Galway  et  al.  v.  Fullerton  et  al., 
17  E.  392-395  (Chan.  1866).  In  Mutual  Life  Ins.  Co.  v.  Sturges, 
32  E.  683  (Chan.  1880).  On  the  death  of  a  partner  the  legal 
ownership  of  a  mortgage  vests  exclusively  in  the  other  partner, 
he  alone  is  entitled  to  its  possession  and  he  can  sue  upon  it  in 
his  own  name  and  receive  and  give  proper  acquittances  for  the 
money  due  upon  it. 
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PAYMENT   (exoneration.) 

343a.  Equity  of  Redemption  Satisfied  by  Owner  or  Purchased  for  An- 
other ? 
343b.  Mortgage  Need  Not  be  Satisfied  in  Money. 

344.  Payment,  by  Note  of  Debtor — By  Note  of  Third   Person,  Unpro- 

tested.    By  Giving  Bond  and  Mortgage  or  Judgment  Bond.    In- 
tention Rules. 

345.  Mortgagor  Cannot  Demand  Indemnity  Against  the  Bond  and  Mort- 

gage, Before  Paying  It. 

346.  Extension  of  Time  of  Payment.     Legality. 

347.  Taxes. 

348.  A  Mortgage  to  Secure  Accommodation  Indorsers  is  Not  Satisfied 

by  Payment  of  Note  by  Such  Indorsers. 

349.  Conditional  Payment. 

350.  Deposit  of  Money  by  Debtor,  Not  Accepted  by  Creditor. 

351.  Second  Mortgage  Entitled  to  Payments  Made  on  the  First  Mortgage, 

352.  Peculiar  Provision  for  Maturing  Bond. 

353.  Presumption  of  Payment.    Relationship. 

354.  Possession  of  Papers. 

355.  Cancellation. 

356.  Position  of  Mortgagee  Agreeing  to  Purchase  at  Foreclosure  and  to 

Convey  to  Mortgagor  Subject  to  Mortgage — No  Time  of  Pay- 
ment Specified. 

357.  Appropriation  of  Payments.    Receipts. 

358.  Option  to  Declare  Principal  l)ue,  Interest  Being  in  Arrear. 

359.  Transfer  of  Mortgage  to  Executors  of  Mortgagor. 

360.  Subsequent  Mortgagee  as  Affected  by  Levy  on  Sufficient  Chattels 

to  Pay  Creditor's  Claim. 

361.  Legislature  Cannot  Mature  a  Loan  Before  the  Time  Fixed  in  the 

Contract. 
361a.  Interest  Awarded  Though  Not  Paid.    "Reimburse,"  Construed. 

362.  Presumption  from  Non- Production  of  Bond  and  Mortgage  that  In- 

terest had  Been  Paid. 

363.  A  Member  of  a  Building  and  Loan  Association,  on  Forfeiture,  Must 

Pay  His  Mortgage  Debt  as  Any  Obligor  not  a  Member  Must  do. 

364.  A  Mortgage  Cannot  be  Reinstated,  Which  has  Been  Paid  to  a  Mort- 

gagee Without  Notice,  Although  Paid  in  Money  Procured  by 
Fraud  or  Felony,  Such  Mortgage  Being  Paid  Upon  Consideration 
of  Money  Previously  Expressly  Advanced  for  That  Purpose. 

365.  A   Partial   Payment  to   Mortgagee   for  the   Partial   Purchase  of  a 

Mortgage,  With  the  Assent  of  the  Mortgagor,  Cannot  be  Re- 
pudiated by  Another  Creditor. 
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366.    Exoneration. 
36ca.  Estoppel. 


342a.  Equity  of  Redemption  Satisfied  by  Owner  or  Purchased 
for  Another.  **If  Howell  [owner  of  the  premises]  paid  the  mort- 
gage with  his  own  money,  the  debt  was  thereby  discharged,  and 
from  that  moment  the  mortgage  ceased  to  have  any  force  what- 
ever against  the  petitioner,  but  if,  on  the  contrary,  the  money  he 
used  was  the  money  of  the  complainant,  and  he  used  it,  not  to 
pay,  but  to  purchase,  the  mortgage  for  the  complainant,  the  debt 
was  not  discharged,  and  the  grasp  of  the  mortgage,  as  a  lien  on 
the  property,  was  never  lost  nor  relaxed."  Purchased,  not  satis- 
fied. Denton  v.  Cole,  30  E.  246  (Chan.  1878),  affirmed  p.  732 
(Err.  &  App.  1879),  Bolles  v.  Wade  et  al.,  4  E.  460  (Chan. 
1844).  In  Hartshorne  v.  Hartshorne,  2  E.  350  (Chan.  1840). 
VVh^n  the  purchaser  of  the  equity  of  redemption  afterwards  pro- 
cures the  assignment  of  a  mortgage  executed  by  a  husband  prior 
to  his  marriage,  widow  is  entitled  to  her  dower  subject  to  the 
outstanding  mortgage. 

343b.  Mortgage  Need  Not  be  Satisfied  in  Money.  A  mortgage 
debt  may  be  discharged  by  payment  in  corn,  in  rye,  and  in  house- 
rent.   Ketchem  v.  Gulick,  20  Atl.  487  (Chan.  1890). 

344.  Payment,  by  Note  of  Debtor,  by  Note  of  Third  Person,  un- 
protested, by  Giving  Bond  and  Mortgage  or  Judgment  Bond.  In- 
tention Rules.  **The  vice-chancellor  further  held  [rule  entirely 
satisfactory,  p.  332]  that  the  acceptance  of  the  promissory  note  of 
a  debtor  for  his  pre-existing  debt,  will  not  operate  as  a  discharge 
or  satisfaction  of  the  debt,  unless  the  creditor  agrees  that  such 
shall  be  its  effect."  Swain  v.  Frazier,  35  E.  331  (Err.  &  App. 
1882),  and  cases  cited.  In  Hutchinson  v.  Swartsweller,  31  E. 
206  (Chan.  1879),  *'The  question  is  one  of  intention.  Simply  ac- 
cepting the  mortgagor's  notes  did  not  pay  the  [interest]  debt,  nor 
discharge  the  lien  of  the  mortgage;  nor  did  the  subsequent  sur- 
render of  the  notes  for  the  last  mortgage  [for  the  amount  of  the 

notes]  have  that  effect These  authorities  render  it  perfectly 

clear  that,  unless  it  has  been  satisfactorily  shown  that  the  de- 
fendant intended,  by  the  acceptance  of  the  last  security,  to  give 
up  the  lien  of  her  first,  the  first  remains  in  full  vigor."  Contrary 
purpose  shown.  In  Shipman  v.  Cook,  16  E.  252  (Chan.  1863), 
"The  note  [of  a  third  party] was  endorsed  to  the  com- 
plainant before  its  maturity No  notice  of  protest  or  dis- 
honor of  the  note  was  given  to  the  defendant.  To  this,  as  en- 
dorser, he  was  unquestionably  entitled.  By  this  laches  on  the 
part  of  the  holder  the  defendant  was  discharged,  not  only  from 
liability  as  endorser,  but  from  liability  pro  tanto  upon  the  bond. 
By  reason  of  this  laches,  the  note  operated  as  complete  satisfac- 
tion of  the  indebtedness  for  which  it  was  received."  In  Ship- 
man  v.  Lord,  58  E.  385  (Chan.  1899),  and  cases  cited,  Debtor's 
promissory  notes  given.  "The  rule  of  law  is  that  a  security  can- 
not *be  considered  released  or  surrendered  where  no  payment  has 
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been  made  until  some  act  or  word  of  the  creditor  is  proved,  clearly 
manifesting  an  intention  of  relinquishing  or  foregoing  his  right/  " 
In  American  Brick  Co.  v.  Drinkhouse,  59  L.  464  (Err.  &  App. 
1896),  "An  extension  of  the  same  doctrine  [creditor  must  agree 
to  accept  it  in.  discharge  of  original  debt]  to  the  acceptance  of  the 

notes  of  third  persons modified  in  some  jurisdictions  by  a 

rule  that  the  acceptance  of  such  notes  raises  a  presumption  of  fact 
in  favor  of  the  discharge  of  the  prior  debt."  In  Van  Vliet  et  al. 
V.  Jones  et  al.,  20  L.  342  (Sup.  Ct.  1845),  "The  question  of  ex- 
tinguishment [by  giving  bond  and  mortgage  as  collateral  security 
for  an  account  for  goods  bought  and  also  a  further  running 
account]  or  not  is  one  of  intention.  What  did  the  parties  mean 
by  the  transaction?  Did  they  intend  that  the  old  security  should 
remain  open  and  the  new  one  be  merely  collateral  or  additional ; 
or  did  they  intend  to  extinguish  the  former?  This  intention  is  of 
course  to  be  collected  from  the  face  of  the  instrument  itself, 
where  it  so  appears;  and  if  it  does  not  so  appear,  then  from  the 
next  best  evidence :  the  only  difference  being,  that  in  the  former 
case  the  security  itself  proves  the  exception  to  the  rule,  and  also 
the  intention  of  the  parties,  whilst  in  the  latter,  the  party  alleging 
the  exception  must  prove  it."  In  Flanagan  v.  Westcott,  11  E^ 
26y  (Chan.  1856),  "The  judgment  bond  was  not  an  extinguish- 
ment of  the  bond  and  mortgage.  It  was  not  given  as  substitute 
for,  but  as  additional  and  cumulative  to  the  other  security.  Such 
was  the  intention  of  the  parties ;  and  the  bond  and  mortgage 
were  accordingly  left  in  the  hands  of  the  creditor." 

345.  Mortgagor  Cannot  Demand  Indemnity  against  the  Bond 
and  Mortgage,  before  Paying  It.  "But  I  do  not  think  he  was  en- 
titled to  any  indemnity  [before  paying  the  money].  There  is  no 
reason  to  doubt  the  complainant's  allegation,  that  the  bond  and 
mortgage  had  been  surreptitiously  taken  out  of  his  possession. 
The  defendant  did  not  doubt  it.  This  he  admits  in  his  answer. 
Why  was  indemnity  necessary?  The  receipt  of  the  complainant 
for  the  thotisand  dollars  was  good  against  all  the  world.  It  was 
as  good  a  protection  to  the  defendant  as  any  security  the  com- 
plainant could  give  him.  No  matter  what  disposition  the  com- 
plainant had  made,  or  might  make,  of  the  bond  and  mortgage, 
such  receipt  would  always  be  available  as  so  much  paid  upon 
them.  Nor  do  I  see  any  propriety  now  in  this  court's  compelling 
the  complainant  to  indemnify  the  defendant  before  making  a 
final  decree  in  the  cause.  The  decree  of  this  court  will  protect 
the  defendant  against  any  other  claims  upon  the  bond  and  mort- 
gage." Massaker  v.  Mackerley  and  wife,  9  E.  445  (Chan.  1853). 
Sharp's  Administrators  vs.  Cutler  and  wife,  25  E.  425  (Chan. 
1874),  Administrators  offered  to  give  a  released. 

346.  Extension  of  Time  of  Payment.  Legality.  "To  make  the 
contract  [loan  extended]  thus  arising  valid,  it  was  essential  that 
there  should  be  a  consideration  (Massaker  v.  Mackerly  et  ux., 
9  N.  J.  Eq.  440;  Thompkins  v.  Thompkins,  21  N.  J.  Eq.  338),  or 
something  in  the  transaction  which  amounted  to  an  estoppel  in 
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pais  (Van  Syckle  v.  O'Hearn  [N.  J.]  24  Atl.  1024).  Of  course, 
the  mere  payment  of  $10,000  already  due  was  not  a  consideration. 
The  payment,  however,  of  another  $10,000  was  for  the  ad- 
vantage of  the  company,  which  was  in  pressing  need  of  money  at 
that  time.  The  security  furnished  by  the  plant  of  the  brewing 
company  for  the  payment  of  Mr.  Hauser's  loan  was  enhanced 
by  the  reception  of  this  money.  The  promise  to  extend  a  mort- 
gage under  these  conditions  rested  upon  a  good  consideration. 
Besides,  if  Mr.  Page  made  the  investment  to  the  knowledge  of 
Mr.  Hauser  upon  his  assurance  that  the  mortgage  would  be  so 
extended,  there  arose  an  estoppel  in  favor  of  Mr.  Page.'*  Hauser 
V.  Capital  City  Brewing  Co.,  57  Atl.  724  (Chan.  1904).  In  Lee  v. 
West  Jersey  Land  and  Cranberry  Co.,  29  E.  377,  379  (Chan. 
1878).  Syllabus.  "A  mortgagor  of  a  mortgage  made  payable  in 
one  year,  is  not  entitled  to  any  benefit  from  a  subsequent  agree- 
ment made  between  the  mortgagee  and  his  assignee,  extending 
the  time  of  payment  on  condition  of  the  mortgagee's  guaranty  and 
the  prompt  payment  of  the  interest."  By  the  Court.  "It  [agree- 
ment] was  not  made  with  them,  nor  for  them The  com- 
plainant expressly  refused  to  deal  with  or  recognize  them  in  the 
transaction  of  the  loan."  In  Van  Syckel  v.  O'Hearn,  50  E.  174 
(Chan.  1892),  and  cases  cited,  "I  think  all  of  the  authorities,  in 
this  state  at  least,  hold  the  time  for  performance  of  every  such 

contract  may  be  extended  by  parol If  a  party  asking  the  aid 

of  the  court  waive  strict  performance  of  his  contract  and  makes 
promises  to  the  defendant  upon  which  the  latter  has  acted  and 
altered  his  position,  and  it  should  appear  to  the  court  to  work  a 
hardship  to  the  defendant  to  allow  the  complainant  to  withdraw 
his  waiver,  a  court  of  equity  always  applies  the  doctrine  of  estop- 
pel. In  such  case,  although  no  consideration  or  benefit  accrues  to 
the  person  making  the  promise,  he  is  the  author  or  promoter  of 
the  very  condition  of  affairs  which  stands  in  his  way ;  and  when 
this  plainly  appears,  it  is  most  equitable  that  the  court  should  say 
that  they  shall  so  stand." 

In  Rush  V.  Rush,  18  Atl.  222  (Chan.  1889.  A  parol  agreement 
extending  the  time  of  payment  of  a  mortgage  debt,  entered  into 
on  Sunday,  is  void.    In  Jones  v.  Trusdell,  23  E.  555  (Err.  &  App. 

1875).    "The  single  question  in  the  case   is whether  the 

contract  for  further  forbearance  was  legal The  mortgagor 

gave  his  note  in  the  amount  of  $500,  in  consideration  of  the 
promise  to  extend.  At  the  time  the  mortgage  was  assigned,  and 
when  the  bill  was  exhibited,  the  note  was  not  mature,  and  was 

still  in  the  hands  of  the  mortgagee It  is  clear  that  the 

promise  to  pay  this  premium  was  void  by  virtue  of  the  statute 
entitled  'An  act  against  usury' No  part  bf  the  money  em- 
braced in  the  note  given  for  $500  would  have  been  recovered.  No 
suit  would  have  lain  upon  it.  It  could  not,  consequently,  consti- 
tute a  legal  consideration  for  a  promise."  By  Com.  St.  p.  5705, 
section  2,  and  Laing  v.  Martin,  26  E.  93  (Chan.  1875),  A  usurious 
payment  should  be  credited  on  the  mortgage,  as  of  the  time  when 
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the  payment  was  made.  In  Bradley  v.  Glenmary  Co.,  64  E.  83 
(Chan.  1902).  Contract  for  extension:  *'Was  either  actually 
made  by  complainant,  or  believed  by  the  attorneys  of  the  defend- 
ant, on  just  grounds,  to  have  been  made,  and  that  the  payment 
to  Ryerson  .of  two  thousand  and  odd  dollars  was  made  on  the 
strength  of  it Then,  a  quasi  estoppel  arises  against  the  com- 
plainant  It  is  highly   inequitable  and  unjust   for  him  to 

prosecute  his  foreclosure  before  the  expiration  of  the  time  men- 
tioned." In  Ventnor  Inv.  &  Realty  Co.  v.  Record  Development 
Co.,  79  E.  108  (Chan.  191 1),  First  and  second  mortgages  justly 
extended  time  of  payment,  as  third  mortgagee  failed  to  ascertain 
the  terms  of  the  mortgage  which  secured  the  bonds  purchased  by 
them.     See,  section  44. 

347.  Taxes.  Mortgagee  agreed  with  mortgagor  to  reduce 
mortgage  from  $900  to  $500  if  mortgagor  paid  the  taxes  in  arrear. 
"Now,  while  it  is  true  that  the  payment  of  a  part  of  a  debt  in 
money  will  not  operate  as  a  satisfaction  of  the  whole  debt,  even 
when  the  creditor  has  agreed  that  a  payment  of  part  shall  have 
that  effect,  yet  the  rule  seems  to  be  entirely  different  where  the 
debtor  gives  something  else  than  money  in  payment,  with  the 
understanding  that  such  thing  shall  be  acceped  in  full  satisfac- 
tion  The  taxes  which  defendant  paid,  in  pursuance  of  her 

contract,  constituted  liens  against  the  mortgaged  premises,  and, 
although  levied  subsequent  to  the  registration  of  the  mortgages 
now  held  by  the  complainant,  were  prior  in  rank The  pay- 
ment of  the  taxes,  therfore,  removed  liens  standing  prior  to  the 
mortgages,  and  thus  give  the  mortgagee  an  additional  or  better 
security.  Her  debt  was  made  more  secure.  A  substantial  bene- 
fit accrued  to  her  from  the  payment  of  the  taxes Argument 

that  it  was  the  duty  of  the  defendant  to  pay  the  taxes  in 

question.  They  were  not  assessed  against  her,  nor  was  she  under 
the  least  personal  liability  for  them.  They  were  assessed  against 
the  mortgaged  premises  in  the  name  of  her  husband  as  owner. 
Whether  he  or  she  was,  in  fact,  the  owner,  does  not  ap- 
pear. The  mortgaged  premises  were  liable  for  the  taxes,  but 
the  defendant  was  not."  Valuable  consideration.  Complainant, 
assignee,  sat  in  the  seat  of  his  assignor.  Day  v.  Gardner,  42  E. 
201,  203  (Chan.  1886).  Payment  of  taxes  to  be  credited  on  the 
interest,  except,  Com.  St.  p.  5089,  section  10. 

348.  A  mortgage  to  Secure  Accommodation  Endorsers  Is  Not 
Satisfied  by  Payment  of  Note  by  Such  Endorsers.  Syllabus.  ''A 
mortgage  was  executed  to  secure  the  mortgagees  against  liability 
as  endorsers  on  the  mortgagors'  note,  and  the  note  not  being  paid 
at  maturity,  the  mortgagees,  [gave  a  renewal  note  which  was  pro- 
tested and  then]  accepted  their  responsibility  as  endorsers,  and 
paid  to  the  holder  the  amount  of  the  note,  less  $300,  ior  which 
the  individual  note  of  one  of  the  endorsers  was  given.  Held, 
that  the  mortgage  was  not  thereby  satisfied,  but  was  security  for 
the  amount  which  the  mortgagees  had  paid,  and  for  which  they 
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were  still  liable/'  Bouker  v.  Galligan  et  al.,  57  Atl.  lOio  (Chan. 
1904). 

349.  Conditional  Payment.  Syllabus.  ''A  deposit  by  a  widow 
of  the  amount  due  on  a  mortgage  upon  decedent's  land  with  the 
mortgagee,  and  a  surrender  of  the  mortgage  to  her,  on  condition 
that  the  deposit  shall  be  payment  only  in  case  the  estate  is  settled 
without  suit,  is  not  a  payment  except  on  the  happening  of  the 
contingency."  Becker  et  al.  v:  Carey  et  al.,  36  Atl.  770  (Chan. 
1897). 

350.  Deposit  of  Money  by  Debtor,  not  Accepted  by  Creditor. 
"Money  deposited  by  a  debtor  with  a  third  person,  or  in  a  bank, 
for  the  benefit  of  his  creditor,  without  the  authority  of  the  cred- 
itor, is  not  payment  of  a  debt,  nor  can  the  neglect  of  the  creditor 
in  not  calling  or  drawing  for  it  in  a  reasonable  time,  make  it  pay- 
ment   No  creditor  is  bound  to  send  or  draw  for  it,  unless 

he  accepts  it  as  payment."  No  acceptance.  County  collector. 
Freeholders  of  Middlesex  v.  Thomas  &  Martin,  20  E.  41  (Chan. 
1869). 

351.  Second  Mortgagee  Entitled  to  Payments  Made  on  the 
First  Mortgage.  "Mr.  Bliss  is  the  purchaser  of  the  equity  of  re- 
demption, as  well  as  the  owner  of  the  two  second  mortgages.  He 
bought  the  property  at  the  sheriff's  sale,  and,  in  consequence  of 
these  amounts  [paid  on  first  mortgage!  not  having  been  credited 
in  the  master's  report,  he  was  forced  to  pay  that  much  more 
than  he  otherwise  would.  His  right,  both  as  mortgagee  and  as 
purchaser,  to  this  money,  would  seem  to  be  clear."  Babbitt  et 
al.  V.  McDermott  et  al.,  26  Atl.  8qo  (Chan.  1893). 

352.  Peculiar  Provision  for  Maturing  Bond.  Syllabus.  ''A 
mortgage  bond  which  fixed  no  time  for  payment  of  the  debt  pro- 
vided that,  should  the  obligor  request  the  obligee  to  foreclose  the 
mortgage,  then  the  debt  should  become  due  immediately.  Held, 
that  said  clause  did  not  prevent  the  bond  from  maturing  before 
the  obligor  should  request  foreclosure."  Fowler  v.  Tovell  et  al., 
39  Atl.  725  (Chan.  1897).    Had  only  a  reasonable  time. 

353.  Presumption  of  Payment.  Relationship.  ''Vice-Chancel- 
lor Emery,  in  Blue  v.  Everett,  55  N.  J.  Eq 329   (At  p. 

337).  examines  the  reported  cases  and  declares  that  *our  decisions 
at  law.  as  well  as  in  equity,  establish  the  rule  that  unless  the  delay 
for  twenty  years  is  satisfactorily  accounted  for  or  explained, 
the  presumption  of  payment  of  a  bond  or  mortgage  or  other  pe- 
cuniary debt  is  conclusive  and  cannot  be  rebutted  simply  by  proof 

in  fact  of  non-payment  without  accounting  for  the  delay' 

The  facts  set  forth  do  not  sufficiently  account  for  the  long  delay, 
and  do  not  exhibit  an  unequivocal  acknowledgment  of  the  debt, 
according  to  one  formulation  of  the  rule  to  be  applied,  and  do  not 
rebut  the  presumption  of  payment  according  to  the  other  formu- 
lation of  that  rule."  Swinley  v.  Force,  78  E.  68  (Chan.  1910).  At 
p.  69,  **I  do  not  think  that  there  is  any  authority  controlling  in  this 
state  sustaining  the  view  that  mere  kinship  between  the  mort- 
gagor and  mortgagee,  even  when  accompanied  by  intimate  confi- 
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dential  relations  has  the  effect  to  prevent  the  presumption  of  pay- 
ment after  twenty  years  from  being  established.  Magee  v.  Brad- 
ley   (Vice-Chancellor   Reed,    1896),   54   N.   J.   Eq 326." 

Ex'rs  of  Wanmaker.  v.  Van  Buskirk  et  aL,  i  E.  694  (Chan. 
1832),  "The  mortgagor  was  a  near  relative;   he  had  married  the 

daughter  of  the  mortgagee,  and  had  issue The  mortgagor 

died  many  years  ago,  leaving  his  wife  and  children  in  possession. 
They  were  not  in  a  situation  to  pay  either  principal  or  interest." 
Facts  repelled  presumption  of  payment.  In  Hughson  v.  Hugh- 
son,  98  Atl.  451  (Err.  &  App.  1916).  "The  facts  shown  by  this 
record  are  that  the  complainant  had  lived  on  this  farm  ever  since 
she  was  born,  and  apparently  alone  with  her  brother  Caleb  until 
he  married  the  defendant.  The  relationship  existing  between 
Horton  and  his  wife  [original  mortgagee]  and  Caleb  Hughson 
during  his  lifetime  was  that  of  brother-in-law  and  sister,  and  that 
of  the  complainant  [assignee  of  mortgage]  a  sister  of  Caleb 
Hughson  and  sister-in-law  of  the  defendant.  The  record  shows 
that  they  lived  together,  getting  from  the  farm  a  scant  living; 
that,  although  interest  was  demanded  by  Horton  and  his  wife,  the 
mortgagor  was  not  able  to  pay,  and  it  is  quite  evident  from  the 
testimony  in  this  case  that  the  indulgence  of  the  complainant  and 
of  those  who  held  the  mortgage  prior  to  its  coming  to  her  was 
due  to  their  relationship  and  the  fact  that  the  mortgagors  were  not 
able  to  pay  the  interest,  and  to  turn  them  out  would  have  been 
harsh  and  almost  inhuman."   Decree  for  sale  granted. 

354.  Possession  of  Papers.  "It  is  well  settled  that  the  debtor 
is  authorized  to  infer  that  an  attorney  or  scrivener  who  has  been 
employed  to  make  a  loan,  is  empowered  to  receive  both  princi- 
pal and  interest,  from  his  having  possession  of  the  bond  and 

mortgage  given  for  the  loan,  or  of  the  former  only But  the 

inference  in  such  cases  is  founded  on  the  custody  of  the  securi- 
ties, and  it  ceases  whenever  they  are  withdrawn  by  the  creditor, 
and  it  is  incumbent  on  the  debtor  who  makes  payment  to  the  at- 
torney or  agent,  relying  upon  such  inference,  to  show  that  the 
securities  were  in  his  possession  on  each  occasion  when  the  pay- 
ments were  made The  authority  was  to  pay  the  principal 

and  interest  of  the  bond  and  mortgage  to  [attorney]  Waples. 
Under  such  authority  it  was  not  necessary,  as  between  Pohlmann 
and  Cavileer,  [mortgagor  and  mortgagee],  in  order  to  validate 
the  payments,  that  the  former  should  be  able  to  show  that  the 
agent  had  possession  of  the  securites  at  the  time  of  making  the 
payments."  Haines  v.  Pohlmann,  25  E.  183,  186  (Chan.  1874 ">. 
In  Lawson  v.  Nicholson,  52  E.  821  (Err.  &  App.  1894).  Syl- 
labus, "i.  The  mere  possession  of  a  bond  and  mortgage  by  a 
person  not  the  obligee  will  not  warrant  the  payment  thereof  to 
such  possessor.  2.  A  scrivener,  imder  a  special  authority  for 
that  purpose,  received  payment  of  interest  on  a  bond  and  mort- 
gage; afterwards,  the  obligee  delivered  the  bond  and  mortgage, 
with  other  papers,  wrapped  up  in  paper,  which  was  tied  and 
sealed,  to  the  scrivener  for  safe  keeping;   the  scrivener  surrep- 
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titiously  broke  open  the  bundle  of  papers  and  abstracted  there- 
from the  bond  and  mortgage,  and  received  payment  of  the  prin- 
cipal due  thereon,  and  then  absconded.  Held,  that  such  payment 
was  invalid."  Obligor  did  not  know  that  scrivener  originally 
drew  these  securities.  In  Cox  v.  Cutler,  28  E.  13  (Chan.  1877). 
Syllabus.  ''Payment  of  interest  on  a  mortgage  for  several  years 
to  a  person  who  received  it  from  the  mortgagor  to  pay  it  to  the 
mortgagee,  but  who  was  not  in  fact  the  mortgagee's  agent,  and 
had  not  the  possession  of  the  bond  and  mortgage,  [and  mort- 
gagor knew  it],  does  not  authorize  the  payment  of  the  principal 
to  him,  although  he  had  collected  and  paid  to  the  mortgagee  in- ' 
terest  on  other  mortgages."  In  Steadman  v.  Foster,  83  E.  643 
(Err.  &  App.  1914),  *The  habitual  payment  of  interest  to  an  at- 
tomey-at-law  who  in  turn  remits  it  to  the  mortgagee,  does  not 
establish  his  authority  to  receive  the  principal  or  any  part  thereof, 

especially  when  he  has  not  the  custody  of  the  papers Nor 

does  it  amount  to  holding  out  the  attorney  as  agent  so  as  to  cre- 
ate any  estoppel  against  the  mortgagee."    See,  section  116. 

355.  Cancellation.  ''Simple  cancellation  is  not  an  absolute 
bar  unless  there  has  been  actual  satisfaction.    It  is  not  conclusive 

evidence It  is  evidence sufficient  to  sustain  the  rights 

of  all  persons  interested,  unless  the  party  setting  up  the  can- 
celed mortgage  shall  show  some  accident,  mistake  or  fraud ;  and 
this  must  be  shown  satisfactorily  on  his  part.  If  not  so  shown, 
the  cancellation  is  conclusive  proof  of  the  payment,  more  espe- 
cially in  favor  of  third  persons,  who  have  a  right  to  look  to  the 
record  for  protection."  Miller  and  Stiger  v.  Wack  et  al.,  i  E. 
214  (Chan.  1831).    In  Moss  v.  Lane,  50  E.  296  (Chan.  1892), 

"Does  the  clause  in  the  will 'My  executors'  may  in  their 

discretion  cancel  the  mortgages  held  by  me  upon  land now 

owned  by' amount  to  a  discharge  of  the  defendant's  mort- 
gage?  I  think  that  the  clause  leaves  it  entirely  discretionary 

with  the  executors  named  in  the  later  will to  discharge  the 

mortgage  in  question,  and  does  not,  of  itself,  amount  to  a  dis- 
charge." In  Hall  v.  Lambert,  7  E.  653  (Err.  &  App.  1850),  "The 
amount  due  on  the  bond  and  mortgage  was  advanced  by  the  ap- 
pellant, at  the  request  of  the  mortgagor  who  had  made  appli- 
cation to  him  for  a  loan  of  money  for  that  purpose,  and  that  the 
mortgagee  who  received  the  money,  understood  that  it  was  the 
intention  of  the  party  paying  the  money  not  to  extinguish  the 

mortgage,  but   to  stand  in  the  place  of   the  mortgagee 

[Appellant:]  Holds  the  bond  and  mortgage  in  his  possession  un- 
cancelled, he  should  be  permitted  to  stand  in  the  shoes  of  the 
mortgagee,  and  to  have  the  protection  of  the  mortgage  security." 
See  Cancellation.       ^ 

356.  Position  of  Mortgagee  Agreeing  to  Farchase  at  Fore- 
closure and  to  Convey  to  Mortgagor,  Subject  to  Mortgage,  No 
Time  of  Payment  Specified.  Syllabus  by  the  Court,  "i.  Where 
the  mortgagee,  upon  a  foreclosure  of  his  mortgage,  agrees  with 
the  mortgagor,  in  case  of  a  sale,  to  purchase  the  property  at  the 
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lowest  price  he  can,  and  then  convey  it  to  the  mortgagor,  and  he 
does  so  purchase,  he  continues  to  hold  the  title  or  security  only 
for  the  payment  of  the  amount  due  upon  his  decree.  2.  In  such 
case,  if  the  mortgagee  agrees  to  convey  to  the  mortgagor,  and  to 
take  a  new  mortgage  for  the  whole  amount  due  upon  his  decree, 
without  specifying  any  time  of  payment,  the  amount  to  be  paid 
will  be  due  immediately  upon  the  execution  of  the  mortgage,  and 
for  that  reason  the  court  will  not  enforce  the  specific  perform- 
ance of  such  a  promise."  Mortgagor  may  redeem  the  premises. 
Snyder  v.  Greaves,  21  Atl.  291  (Chan.  1891). 

357.  Appropriation  of  Payments.  Receipts.  ''Since  these  re- 
ceipts were  written  by  the  mortgagor,  they,  of  course,  must  be 
taken  most  strongly  against  him  [as  to  whether  payment  on  prin- 
cipal or  interest] Since  the  debtor  entirely  failed  to  give 

any  direction  or  suggestion  as  to  the  appropriation  of  this  pay- 
ment it  was  within  the  right  of  the  creditor  to  appropriate 

The  rule  is  that  the  court  will  only  make  the  application  where 

neither  party  has  appropriated  it Before  any  controversy 

arose  between  the  parties  he  did  make  such  appropriation,  and  de- 
termined to  appropriate  it  to  the  unpaid  installment  of  interest. 
This  was  his  right,  and  he  made  his  appropriation  within  time, 
the  rule  being,  as  stated  in  Terhune  v.  Colton,  supra,  [12  E. 
312  (Err.  &  App.  1857),]  that  the  creditor  may  make  such  ap- 
propriation at  any  time  prior  to  a  controversy  arising.**  Benson 
v.  Reinshagen,  75  E.  360-362  (Chan.  1909).  In  Marsh  v.  Van- 
ness,  75  E.  610  (Err.  &  App.  1909),  ''Evidence  sufficiently  cor- 
roborative  to  establish  the  fact  that  this  payment  was  made, 

and  that  it  was  made  only  on  account  of  the  mortgage.  If  this 
appropriation  was  made,  then  the  creditor  had  no  right  to  with- 
hold the  payment  for  other  bills,  and  the  credit  must  be  allowed." 
In  State  Mutual  B.  &  L.  Asso.  v.  Millville  Imp.  Co.,  74  E.  72y 
(Chan.  1908),  affirmed  76  E.  336  (Err.  &  App.  1909),  "Where 
money  is  paid  to  a  mortgagee  in  consideration  of  his  release  of  a 
part  of  the  mortgaged  premises  from  the  lien  of  his  mortgage  to 
a  purchaser  of  the  fee  in  the  relased  portion,  the  law  applies  the 
payment  in  reduction  of  the  mortgage  debt  pro  tanto,  and  that 
application  of  the  payment  to  some  other  debt  between  the  parties 
can  only  be  made  by  their  mutual  agreement."  Explanation  of 
appropriation,  p.  728.  In  Hoffman  v.  Wanner,  29  E.  135  (Chan. 
1878).  A  mortgagee  cannot  apply  part  of  the  money  secured  by 
a  mortgage  to  the  liquidation  of  the  debt  of  a  third  party  to  him- 
self, without  the  consent  of  the  mortgagor." 

358.  Option  to  Declare  Principal  Due,  Interest  being  in  Arrear. 

"Bill filed  to  foreclose,  to  the  extent  of  the  interest  due,  a 

mortgage [owner  admits  interest  is  in  arrear  and  claims 

right  to  pay  both  principal  and  interest].  It  is  urged  that  be- 
cause the  bond  provides  that  in  case  the  interest  remains  due  and 
unpaid  for  the  space  of  thirty  days,  that  then  the  principal  shall 
become  instantly  due  and  payable,  without  saying  that  it  shall 
become  so  payable  at  the  option  of  the  holder  of  the  bond,  the 
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obligor  may  consider  the  principal  due  and  discharge  the  bond.  In 
other  words,  the  claim  is  that  the  obligor,  by  means  of  his  own 
default,  may  exercise  the  option  which  most  evidently  the  parties 

intended  to  give  only  to  the  obligee Equity  will  not  permit 

a  party  to  take  advantage  of  his  own  wrong."  Cox  v.  Kille,  50  E. 
176  (Chan.  1892). 

359.  Transfer  of  Mortgage  to  Executors  of  Mortgagor.  "Th^e 
transfer  of  the  mortgage  to  the  executors  of  the  mortgagor  does 
not  satisfy  it.  The  land  was  owned  by  a  third  person,  and  the 
mortgage  was  a  valid  encumbrance  upon  it.*'  Stillman's  Executors 
V.  Stillman,  21  E.  129  (Chan.  1870). 

360.  Subsequent  Mortgagee  as  Affected  by  Levy  by  Judgment 
Creditor  on  Sufficient  Chattels  to  Pay  Creditor's  Claim.    'The  only 

question involves  a  question  of  priority  between  two  of  the 

encumbrances    [judgment  creditor   and   subsequent  mortgagee] 

It  is  evident  that  sufficient  personal  property  was  levied 

upon  to  satisfy  the  execution  of  Smith,  and  was  sold  by  Smith 
He  had  no  right,  as  against  the  defendant  himself,  [sub- 
sequent mortgagee],  to  apply  it  in  satisfaction  of  other  debts  due 

to  him  from  the  defendant If  it  be  admitted  that  the  evidence 

is  not  clear  that  the  property  levied  upon  was  not  sold  to  an 
amount  sufficient  to  satisfy  the  excution,  it  does  not  aid  the 
claim  .of  the  execution  creditor.  The  levy  of  an  amount  sufficient 
to  satisfy  the  judgment  was  prima  facie  satisfaction  of  the  claim. 
That  presumption  was  to  be  overcome  by  proof  on  the  part 

of  the  plaintiff  in  execution The  judgment  can  constitute  no 

encumbrance  upon  the  real  estate  to  the  prejudice  of  the  mortgage 
creditor."   Banta  v.  McClennan,  14  E.  121,  124  (Chan.  1861). 

361.  Legislature  Cannot  Mature  a  Loan  Before  the  Time  Fixed 
in  the  Contract.  "The  money  is  not  due  on  this  mortgage,  except 
at  the  will  of  the  trustees,  for  over  twenty  years.  This  act  of  the 
legislature  was  passed  after  the  making  of  the  mortgage,  and  yet 
this  act,  entering  into  the  decree  appealed  from,  has  directed  a 

sale  of  the  property  to  pay  this  money  forth  with No  one 

of  these  cases  contains  any  suggestion  or  indication,  that  a  con- 
tract calling  for  a  payment  of  money,  that  in  this  respect  has  not 
matured,  can  be  made  so  by  a  posterior  act  of  legislation."  Ran- 
dolph V.  Middleton,  26  E.  547,  548  (Err.  &  App.  1875). 

361a.  Interest  Awarded  though  Not  Paid.  ''Reimburse"  Con- 
strued. "The  trial  court  awarded  the  item  of  interest  on  mort- 
gage when  it  appeared  that  the  plaintiff  had  not  paid  such  interest 

The  word  'reimburse'  may  be  inaccurate,  but  the  .intent  is 

clear.  The  agreement  is  not  to  reimburse  interest  paid  by  the 
purchaser,  but  to  reimburse  and  pay  the  purchaser  interest  ac- 
cruing up  to  the  1st  day  of  June  or  the  prior  completion  of  the 
fill,  and  thus  indemnify  the  purchaser  for  interest  that  must  in- 
evitably be  paid  to  lift  the  mortgage.  There  was  no  error  in  the 
allowance  of  this  item."  Tilton  v.  McLaughlin,  84  Atl.  1045  (Sup. 
Ct.  1912). 
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362.  Presumption  from  Non-Produotion  of  Bond  and  Mortgage 
that  Interest  Had  been  Paid.  Syllabus.  ''Complainant,  foreclosing 
a  subsequent  mortgage,  claimed  that  the  interest  on  the  first  had 
been  satisfied  by  arrangement  between  J.  and  his  mother,  and 
that  it  was  credited  on  the  bond.  It  was  proven  that  J.  had  re- 
peatedly made  this  statement,  and  it  appeared  by  the  mother's 
testimony  that  she  had,  just  previous  to  her  examination,  given  the 
bond  and  mortgage  to  J.  Neither  of  these  papers  were  pro- 
duced on  the  trial,  nor  did  J.  or  his  mother  explain  their  non-pro- 
duction. Held  that,  under  the  facts  proved,  the  presumption  was 
that  interest,  payable  on  the  mortgage,  had  been  satisfied."  Eckel 
v.  Eckel,  49  E.  587  (Err.  &  App.  1892). 

363.  A  Member  of  a  Building  and  Loan  Association,  on  Forfei- 
ture, Must  Pay  His  Mortgage  Debt  as  Any  Obligor  Not  a  Member 
Must  Do.  "The  debt  is  in  fact  never  discharged  until  it  is  either 
actually  paid  according  to  the  terms  of  the  mortgage  or  until  the 
accumulation  shall  be  sufficient  to  redeem  every  mortgage  given 
by  a  shareholder,  and  cancel  every  share  of  members  who  have 
taken  no  loan  at  its  par  value.  The  undertaking  of  the  member 
to  repay  the  loan  is  absolute,  and  he  must  perform  his  engage- 
ment. He  can  only  redeem  his  mortgage  by  paying  its  full 
amount.  He  can  have  no  credit  for  the  value  of  his  shares  until 
the  scheme  closes,  and  there  are  funds  sufficient  to  divide  the  full 
amount  of  the  shares  among  all  the  shareholders  according  to 

terms  of  the  scheme If  by  the  default  of  a  member  of  the 

association  his  mortgage  is  forfeited,  he  must  pay  the  mortgage 
debt  as  any  other  obligor  not  a  member  must  do.  Th€  benefit  of 
his  membership  he  receives  in  the  value  of  his  shares  when  the 
scheme  is  accomplished."  Mechanics  Building  and  Loan  Associa- 
tion V.  Conover,  14  E.  224  (Chan.  1862). 

364.  A  Mortgage  Cannot  be  Reinstated,  which  has  been  Paid 
to  a  Mortgagee  without  Notice — although  Paid  in  Money  Procured 
by  Fraud  and  Felony,  such  Mortgage  being  Paid  upon  Considera- 
tion of  Money  Pre7iously  Expressly  Advanced  for  that  Purpose. 
"Money,  although  procured  by  fraud  or  felony,  cannot  be  fol- 
lowed into  the  hands  of  a  person  who  has  received  it  innocently 

in  satisfaction  of  an  existing  debt.    The  rule  is  based upon 

rules  of  public  policy  relating  to  money  and  currency,  enforced 
for  the  prevention  of  the  confusion  and  uncertainty  which  would 
inevitably  result  if  a  creditor,  who  received  money  in  payment  of 
a  debt  in  due  course  of  business  without  notice,  was  subject 
to  the  risk  of  accounting  therefor  to  a  third  person,  who  might  be 
able  to  show  that  the  money  was  obtained  from  him  by  felony 

or  fraud Certified  checks,  when  used  and  accepted  as  money 

in  payment  of  debts,  must,  upon  the  same  grounds  of  public 
policy,  be  treated  as  payments  of  money  and  entitled  to  the  same 

protection And  where,  upon  the  payment  of  the  debt,  there 

is  a  transfer,  satisfaction  or  release  by  the  creditor  of  an  interest 
in  the  lands  held  as  security  for  the  debt,  he  becomes  in  addition 
a  purchaser  for  valuable  consideration  [mortgage  had  been  sur- 
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rendered  and  discharged  on  receipt  of  check] Upon  the 

whole  case,  therefore,  I  conclude  that  Mrs.  Baker  and  Thompson, 
not  having  any  notice,  actual  or  constructive,  of  Byram's  fraud 
in  procuring  the  certified  check  from  complainant,  are  entitled  to 
the  benefit  of  the  payment  of  the  check  as  money  in  discharge  of 
the  plant  mortgage,  upon  two  grounds — first,  that  it  was  a  pay- 
ment of  money  made  by  Byram  in  discharge  of  an  existing  debt 
owing  by  Byram  to  them,  and  a  payment  of  money  which  neither 
Byram  nor  the  complainant,  from  whom  the  money  was  fraudu- 
lently procured,  can  rescind  nor  revoke,  and  second,  that  this 
payment  of  the  mortgage  being  made  by  Byram  upon  the  con- 
sideration of  money  previously  advanced  to  Byram  expressly  for 
that  purpose  by  Mrs.  Baker,  on  Thompson's  mortgage,  they  are 
holders  for  valuable  consideration  of  the  premises  released  from 
the  Plant  mortgage,  and  this  mortgage  cannot  be  reinstated  as  a 
prior  subsisting  mortgage  to  their  detriment The  com- 
plainant's case  is  based  on  its  equitable  right  to  follow  its  money 
procured  by  fraud  and  crime,  and  its  negligence  or  carelessness 
in  parting  with  its  money  could  not  deprive  it  of  its  title  to  the 
money,  or  give  title  to  the  money  to  the  fraud  doer  or  to  a 
recipient  who  did  not  receive  it  innocently  for  a  valuable  con- 
sideration, or  as  money  received  in  payment  of  an  existing  debt. 
And  on  the  other  hand,  defendants'  case  is  based  on  their  right 
to  retain  and  hold  the  benefit  of  a  payment  made  for  their  benefit 
and  in  discharge  of  a  duty  owing  to  them,  and  their  negligence 
in  relying  upon  Byram,  if  any  existed,  was  not  in  any  legal  sense 
the  cause  of  complainant's  loss.  Nor  was  the  complainant's  act 
which  was  the  direct  cause  of  its  present  loss,  viz.,  the  certifica- 
tion of  Byram's  check,  induced  by  any  reliance  on  any  act  or 
omission  of  the  defendants.  The  case  presented  is  simply  one 
where  both  complainant  and  defendants  have  been  defrauded  by 
Byram,  a  trusted  attorney,  who  has  fraudulently  obtained  money 
from  the  complainant,  a  part  of  which  he  has  used  to  repay  and 
restore  a  previous  misappropriation  of  defendant's  money."  Fi- 
delity Trust  Co.  V.  Baker,  60  E.  173,  174,  177  (Chan.  1900). 

365.  A  Partial  Payment  to  Mortgagee  for  the  Partial  Pnrchase 
of  a  Mortgage,  with  the  Consent  of  the  Mortgage,  Cannot  be  Be- 
pndiated  by  Another  Creditor.  Syllabus  by  the  Court.  "B.  held 
a  due  mortgage  on  corporate  property.  The  company  was  unable 
to  pay  it,  and  B.  threatened  foreclosure.  With  the  assent  of  the 
company's  officers  and  the  consent  of  the  mortgagee,  M.  ad- 
vanced one-third  of  the  amount  named  in  the  mortgage,  upon  an 
agreement  that  he  should  be  protected,  by  assignment  or  other- 
wise, and  thus  prevented  foreclosure.  Subsequently  the  mort- 
gage was  assigned  to  the  wife. of  M.,  upon  her  payment  of  the 
other  two-thirds,  and  her  agreement  to  protect  M.  to  the  amount 
of  his  previous  payment.  Held,  that  the  first  payment  by  M. 
should  not  be  credited  in  part  satisfaction  of  the  mortgage,  at 
the  instance  either  of  the  mortgagor  or  of  a  subsequent  mortgagee, 
neither  of  whom  contributed,  in  any  way,  to  pay  the  money  sought 
16 
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to  be  credited."  Mclnness  v.  Mclnness  Brick  Manuf  *g  Co.,  et  al., 
38  Atl.  182  (Chan.  1897). 

366.  Exoneration.  "If  there  had  never  been  any  statutory  bar 
I  think  that  the  defense  that  there  was  no  duty  resting  upon  the 
administrator  to  exonerate  the  land  from  the  burden  of  the  mort- 
gage debt  is  sustained,  because  the  Act  of  March  12,  1880  (Com. 

St.  p.  3421,  section  48] and  its  supplements,  have  abolished 

in  cases  of  this  class  the  right  of  the  heir  or  devisee  to  be  ex- 
onerated from  a  mortgage  debt  created  and  owed  by  the  ancestor 
or  testator  out  of  the  personal  estate' of  such  ancestor  or  testator. 
In  such  cases  the  statute  expressly  makes  the  mortgage  the  pri- 
mary fund  out  of  which  the  debt  secured  thereby  is  to  be  paid, 
and  permits  the  personal  remedy  on  the  bond  only  after  the  rem- 
edy against  the  land  has  been  exhausted."  Should  present  claim 
to  administrator  within  time  required  by  the  Orphans  Court  Act, 
to  secure  any  deficiency  which  may  thereafter  be  declared  due  to 
the  claimant  after  his  primary  security,  the  land,  has  been  ex- 
hausted, p.  321.  Smith  V.  Wilson,  79  E.  315  (Chan.  1911).  At- 
kinson V.  Atkinson,  84  E.  104  (Chan.  1914).  Mortgages  created 
by  the  ancestor.  In  Monoghan  v.  Collins,  et  al.,  71  Atl.  620 
(Chan.  1908),  and  cases  cited.  "Land  incumbered  by  a  mortgage, 
the  payment  of  which  is  assumed  by  the  grantee  in  the  deed  of 
conveyance  therefor,  is  not  to  be  paid  by  the  executor  of  the 
grantee  in  favor  of  the  heir  or  devisee,  unless  the  decedent  shall 
have  assumed  the  debt  in  such  manner  as  to  show  an  in- 
tention to  charge  his  personal  estate."  In  Hetzel  v.  Hetzel,  74 
E.  770  (Chan.  1908).  Testator  charged  the  payment  of  his  debts 
upon  his  real  estate — ^which  was  held  not  to  cover  the  payment  of 
mortgages  which  he  had  assumed  but  did  not  create.  Covered 
latter.    Mount  v.  Van  Ness,  33  E.  262  (Prerog.  Ct.  1886). 

366a.  Payments  Made  with  Mortgagor's  Knowledge.  Syllabus. 
"When  a  mortgagor  procured  the  mortgagees  to  make  payments 
with  knowledge  that  the  mortgagee  relied  on  the  mortgage  as 
security  therefor,  the  mortgagor  was  estopped  to  deny  that  the 
payments  made  were  so  secur-ed."  Mausert  v.  Christian  Feigen- 
span,  64  Atl.  801  (Chan.  1905).  - 
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367.  Recovery  of  Full  Amount  of  Debt  Though  it  Exceeds  the  Penalty. 

368.  Payment  of  Money  to  Defeat  a  Mortgage  Gives  Party  no  Equity 

to  Recover  Same. 

367.  Becovery  of  Full  Amount  of  Debt  thongh  It  Exceeds  the 
Penalty.  "In  a  suit  in  equity  for  the  recovery  of  a  bond  debt, 
either  upon  the  bond  itself,  or  a  mortgage  given  to  secure  the 
bond,  the  obligee  is  entitled  to  recover  the  full  amount  due,  though 

it  exceeds  the  penalty This  rule  strictly  accords  with  the 

intention  of  the  parties  to  the  instrument,  and  is  in  perfect  har- 
mony with  the  demands  of  justice."  Hutchinson  v.  Swarts- 
weller,  31  E.  208  (Chan.  1879). 

368.  Payment  of  Money  to  Defeat  a  Mortgage  Gives  no  Equity 
to  Becover  Same.  "The  payment  of  this  money,  [purchase- 
money],  therefore,  ^as  necessary  in  order  to  complete  the  title 
which  supports  the  mortgage.  If  a  third  person  under  such  cir- 
cumstances, had  advanced  the  money  in  order  to  prevent  a  for- 
feiture of  the  vendee^s  rights  under  the  agreement,  I  think  it 
would  have  been  equitable  that  he  should  be  reimbursed.  But 
Harlan  claims  no  such  equity.  He  does  not  pretend  that  he  paid 
the  money  for  the  purpose  of  protecting  the  mortgage.  On  the 
contrary,  he  is  detected  in  an  attempt  to  deprive  the  complainant 
of  his  security.  His  object  was  to  defeat  the  mortgage;  and. 
having  been  thwarted  in  this  unlawful  purpose,  he  has  no  claim 
whatever  to  the  interference  of  this  court  for  his  protection.  He 
must  stand  upon  his  legal  rights."  Neligh  v.  Michepor,  11  E. 
547  (Chan.  1858).  A.  mortgaged  his  interest  in  a  contract  to 
purchase  lands 
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POSSESSION  OF  PREMISES  BY  MORTGAGEE. 

369.  Right  of  Possession. 

370.  Ouster  of  Mortgagee  in  Possession. 

371.  Surrender  of  Premises  by  Tenant  Mortgagee  Before  Making  Title 

Under  His  Mortgage. 

372.  Mortgagee  When  Chargeable  With  Rent? 
372a.  Possession  by  Widow  and  Heirs  of  Mortgagor. 

373.  Compensations  Due  Mortgagee  in  Possession. 

374.  Ejectment  by  Mortgagee. 

375.  Responsibility  of  Mortgagee  Holding  Under  a  Deed  Absolute  on  Its 

Face,  Who  Sells  the  Premises. 

369.  Eight  of  Possession.  'In  this  state,  it  was  held  by  this 
court  that  the  right  to  enter  was  postponed,  and  the  possession 
was  in  the  mortgagor,  until  the  condition  was  broken  by  default 
in  th«  payment  of  the  mortgage  money.  Sanderson  v.  Den,  ex 
dem.  Price,  i  Zab.  646,  note.*'  Shields  v.  Lozear,  34  L.  501  (Err. 
&  App.  1869).  In  Marshall's  Exrs.  v.  Hadley,  50  E.  549  (Chan. 
1892),  "By  force  of  a  mortgage  the  mortgagee  does  not  acquire 
the  land  as  owner,  but  simply  acquires  a  right  to  hold  it  as  se- 
curity for  his  debt,  and  the  utmost  dominion  that  he  can  exercise 
over  it  is  either  to  appropriate  it  or  have  it  appropriated  to  the 
payment  of  his  debt." 

370.  Ouster  of  Mortgagee  in  Possession.  "A  mortgagee  in 
possession  can  never  be  ousted  by  the  mortgagor,  or  any  claiming 
under  him,  till  the  mortgage  be  paid.  Time  can  ever  run  against 
him,  because  he  is  in  the  actual  possession  of  all  the  law  gives 
him,  and  the  possession  itself  is  prima  facie  evidence  that  the 
money  is  not  paid.  It  is  true  that  if  this  deed  were  given  before 
the  mortgage,  the  mortgage  can  have  no'  operation  upon  it  or 
upon  the  land  which  it  conveys ;  it  is  a  title  anterior.  But  if  it 
were  given  after  the  mortgage,  even  though  it  should  be  otherwise 
considered  a  valid  deed,  yet  it  cannot  prevail  against  the  mort- 
gage, it  is  subsequent  to  it,  and  th-e  mortgage  must  be  first  paid." 
Den  V.  Wright,  7  L.  178  (Sup.  Ct.  1824). 

371.  Surrender  of  Premises  by  Tenant-Mortgagee  before  Kak- 
ing  Title  under  His  Mortgage.  "First.  Whether  the  defendant, 
being  the  tenant  of  premises  under  the  plaintiff,  could,  at  the  ex- 
piration of  his  lease,  make  title  under  his  mortgage  without  first 

yielding  and  surrendering  the  possession  to  the  plaintiff 

By  the  concurrent  execution  and  delivery  of  the  lease  and  the 
mortgage,  a  leasehold  interest,  to  continue  until and  a  free- 
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hold  estate,  to  take  effect  in  possession  on  the  day  of  the  expira- 
tion of  the  lease  in  default  of  the  payment  of  the  mortgage  money, 
were  created  in  the  defendant.  Having  been  admitted  into  pos- 
session under  the  lease,  a  formal  entry  under  the  mortgage  was 
not  necessary  to  vest  in  him  the  possession  under  it."  Shields 
V.  Lozear,  34  L.  499,  501  (Err.  &  App.  1869). 

372.  Morl^^agee— when  Chargeable  with  Bentt  ''The  facts 
relied  upon  [by  the  judgment  creditor]  to  charge  the  mortgagee 
with  the  profits,  are,  that  he  permitted  the  mortgagor  to  remain  in 
possession,  using  the  personal  property  of  the  mortgagee,  and  to 
carry  on  the  business  of  making  cider  and  distilling  spirits,  with 
the  assistance  of  the  mortgagee,  and  to  some  extent  in  his  name. 
The  evidence  does  not  show  that  the  mortgagor  acted  as  the  agent 
or  tenant  of  the  mortgagee,  or  that  he  in  any  way  attorned  to 
him,  or  recognized  his  right  to  the  possession  of  the  premises. 
Nor  was  the  mortgage  used  to  protect  the  possession  of  the 
mortgagor,  or  to  obstruct  a  recovery  by  the  judgment  creditor. 
Mere  laches  in  the  enforcement  of  his  demand,  is  no  ground  to 
deprive  the  mortgagee  of  his  interest.  The  conduct  of  the  mort- 
gagee is  reconcilable  with  good  faith The  mortgagee  not 

being  in  actual  possession  by  himself,  or  his  tenant,  having  re- 
ceived no  part  of  the  profits,  and  not  having  used  the  mortgage 
to  interfere  with  the  claim  of  subsequent  encumbrancers,  or  to 
protect  the  possession  of  the  mortgagor,  is  not  chargeable  with 
any  part  of  the  profits."  Demarest  v.  Berry,  16  E.  483  (Chan. 
1864). 

In  Dawson  v.  Drake,  30  E.  603  (Chan.  1879),  affirmed  p.  733 
(Err.  &  App.  1879).  **He  [mortgagee]  never  had  either  actual 
or  constructive  possession  of  the  mortgaged  premises;  he  never 
authorized  his.  vendee  to  take  possession,  nor,  so  far  as  appears, 
did  he  know  that  the  vendee  intended  to  do  so.  On  the  con- 
trary, it  is  shown  that  his  vendee  took  possession  by  perjnission 
of  the  owner  of  the  equity  of  redemption.  His  authority  to 
enter  was  derived  from  the  assignee  in  bankruptcy;  and  not  from 

the  complainant The  complainant  is  not  liable   for  rents 

and  profits."  Dawson  v.  Drake,  supra,  (at  p.  602,  citing  N.  J., 
cases),  "A  mortgagee  who  takes  possession  of  the  lands  mort- 
gaged to  him,  either  by  himself  or  by  a  tenant,  is  chargeable  with 

a  reasonable  rent  for  them ; he  is  liable  for  rent  whether  he 

actually  receives  it  or  not ;  by  taking  possession  he  assumes  the 
position  of  owner,  and  is  therefore  chargeable  with  the  profit  a 

provident  owner  could  have  made ; but  actual  possession, 

either  in  person  or  by  a  tenant,  or  a  reception  of  the  profits,  or 
some  fraudulent  use  of  his  power  as  mortgagee,  to  the  loss  of  a 
subsequent  encumbrancer,  must  be  shown  to  render  him  liable." 
ShaefFer  v.  Chambers,  6  E.  548  (Chan.  1847).  Sets  forth  duty  of 
mortgagee  taking  possession  of  a  farm.  Ketchum  v.  Ball,  72  E. 
909  (Err.  &  App.  1907),  and  cases  cited,  *'The  equitable  rule  is 
indisputably  settled  that  such  a  grantee  [under  deed  absolute  on 
Its  face]  in  actual  possession  is  chargeable  as  a  mortgagee  in 
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possession  with  reasonable  rent,  or  the  fair  annual  value  of  the 
occupied  premises  as  an  occupation  sent." 

372a.  Possession  by  Widow  and  Heirs  of  Mortgi^r.  Syllabus. 
"Where  there  is  no  evidence  that  the  cestuis  que  trustent  of  a 
mortgage  had  possession  of  the  mortgaged  premises  other  than  as 
widow  and  heirs  of  the  mortgagor,  the  trustee  to  whom  the  mort- 
gage was  given  cannot  be  called  on  to  apply  the  rents  and  profits 
of  the  land  in  satisfaction  of  the  interest  on  the  mortgage,  as  it 
cannot  be  said  that  they  had  possession  in  his  behalf."  Ayers  v. 
Staley  et  al.,  18  Atl.  1046  (Chan.  1889). 

373.  Compensations  Due  Mortgagee  in  Possession.  "The  court 
will  not  allow  a  mortgagee  in  possession  compensation  for  his 
trouble  in  taking  care  of  the  estate,  even  though  there  is  an  agree- 
ment between  him  and  the  mortgagor  that  he  shall  have  such 
compensation."  Elmer  v.  Loper,  25  E.  482  (Chan.  1875),  Clark 
and  Smith  v.  Smith  et  al.,  i  E.  139  (Chan.  1830),  Discusses  al- 
lowance for  necessary  repairs  and  improvements,  after  property 
comes  into  possession  of  mortgagee.  Vanderhaise  v.  Hugues,  13 
E.  412  (Chan.  1861),  allowed,  "2.  For  necessary  repairs  and  last- 
ing improvements.  3.  Also  for  the  costs  of  insurance  and  of  ad- 
vertising and  other  expenses  necessarily  or  reasonably  incurred 
in  leasing  the  premises.  No  allowance  is  to  be  made  to  the  de- 
fendant for  his  services  in  renting  or  taking  care  of  the  property." 
In  Mattalien  v.  Wickham,  42  E.  299  (Chan.  1886),  A  mortgagee 
in  possession  may  be  required  to  account  to  a  subsequent  judg- 
ment creditor  of  the  mortgagor,  who  obtained  his  judgment  after 
the  mortgagee  entered. 

374.  Ejectment  by  Mortgagee.     'It  has  never  been  held,  in 
New  Jersey,  that  an  ejectment  will  not  lie  by  the  mortgagee  to 
recover  possession  of  the  mortgaged  premises It  is  distinct- 
ly conceded  that  the  right  of  possession  is  in  the  mortgagee.    Now  . 
ejectment  is  a  possessory  action,  and  the  person  having  the  right 

of  possession  is  entitled  to  maintain  it By  bidding  at  the 

sheriff's  sale,  and  accepting  a  deed,  Jane  Hart  acknowledged  no 
title  inconsistent  with  her  own.  [She  had  filed  bill  in  connection 
with  second  mortgagee.]  That  act  was  intended  to  come  in  aid 
of  her  mortgage,  and  to  perfect  her  title.  Such  would  be  its  ef- 
fect if  the  proceedings  are  valid.  But  if  they  are  void,  it  is  not 
perceived  how  they  could  take  away  her  right  of  action  on  her 
mortgage.  There  is  nothing  in  the  nature  of  these  proceedings 
which  divests,  or  suspends,  the  legal  estate  and  right  of  posses- 
sion, until  a  sale  takes  place.  By  that,  the  estate  of  both  mort- 
gagor and  mortgagee  are  transferred  to  the  purchaser.  In  this 
case  Jane  Hart  was  herself  the  purchaser,  and  of  course,  if  the 
sale  was  valid  has  a  right  to  recover  by  virtue  of  it;  but  if  not 
valid,  her  mortgage  title  must  remain.    A  mortgagee  may  bring 

ejectment  pending  a  bill  to  foreclose .The  tenants  hold  under 

the  mortgagor  by  lease  subsequent  to  the  mortgage,  as  tenants 
from  year  to  year.  There  is  no  pretence  of  any  contract  with,  or 
recognition  of  them,  by  the  mortgagee.     Under  such  circum- 
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stances  they  are  no  more  entitled  to  notice  than  the  mortgagor 

It  has  never  been  held,  in  New  Jersey,  that  the  mortgagor 

is  entitled  to  notice  to  quit."  Den  v.  Stockton,  12  L.  323  (Sup. 
Ct.  1831).  Affirmed  in  the  Court  of  Appeals,  1832,  Hal.  Dig. 
398.  In  Den  v.  Wade  €t  al.,  20  L.  294  (Sup.  Ct.  1844).  Plain- 
tiff need  not  produce  and  prove  the  bond. 

In  Mulford  v.  Peterson  et  ux.,  35  L.  129,  131  (Sup.  Ct.  1871), 
and  cases  cited,  "An  outstanding  mortgage  in  the  hands  of  a 
stranger,  cannot  be  set  up  to  defeat  the  title  of  the  mortgagor  or 

his  alienee The  acquisition  of  the  equity  of  redemption  by 

a  mortgagee,  will  not  merge  his  legal  estate  as  mortgagee  so  as 
to  prevent  his  setting  up  his  mortgage  to  defeat  the  title  of  an- 
other acquired  intermediate  the  taking  of  the  mortgage  and  the 
conveyance  to  him  of  the  equity  of  redemption.  The  mortgage 
ijvill  be  kept  alive,  if  such  appears  to  be  the  intention  of  the  parties 
and  the  justice  of  the  case  is  thereby  subserved";  Avoiding  deed 
in  court  of  law,  for  fraud.  In  Den  v.  Vanness,  10  L.  102  (Sup. 
Ct.  108),  Syllabus,  *'A  mortgagor  will  not  be  permitted  to  dis- 
pute a  title  derived  under  his  mortgage,  nor  allege  anything  in 
opposition  to  a  claim  founded  on  it."  No  merger  and  cannot  set 
up  outstanding  title  in  another;  In  Den  v.  Dimon,  10  L.  158 
(Sup.  Ct.  1828),  "He  [defendant]  paid  the  money  on  the  bond 

and had  therefore  an  equitable  title  to  the  premises. 

But  no  equitable  title  will  avail  in  ejectment" ;  In  Brown  ads. 
Combs,  29  L.  42  (Sup.  Ct.  i860),  "By  becoming  a  party  to  the 
mortgage He  is  estopped  from  denying  its  validity."  Os- 
borne V.  Tunis,  25  L.  633  (Err.  &  App.  1856),  Discusses  the  legal 
title  as  between  the  executor  and  the  heir  at  law.  In  Den  v. 
Moore,  5  L.  557  (Sup.  Ct.  1819),  Defendant,  where  plaintiff 
claims  under  a  mortgage,  may  prove  a  fraudulent  or  illegal  con- 
sideration in  the  bond  and  mortgage,  or  his  insanity  at  the  time 
of  its  execution;  Den  v.  Spinning,  6  L.  466  (Sup.  Ct.  1799), 
Kjectment  by  assignee  from  the  legislature,  of  property  con- 
fiscated for  treason.  In  Mershon  v.  Castree,  57  L.  485  (Sup.  Ct. 
1895),  "The  statute  [Com.  St.  P.  3421,  section  48]  doe^  not  de- 
prive a  mortgagee  of  any  right  possessed  by  him  prior  to  its 
passage,  except  the  right  to  sue  on  his  bond  before  foreclosure 

But  a  proceeding  to  obtain  possession  of  the  premises  is 

not  a  'proceeding  to  collect  the  debt,*  its  object  is  to  secure  and 
protect  the  pledge The  hardship  that  the  statute  was  in- 
tended to  alleviate  was  the  seizure  and  sale  of  the  chattels  of  the 
mortgagee  by  virtue  of  a  judgment  on  the  bond,  before  resorting 
to  the  land";  In  Den  v.  Steelman,  10  L.  204  (Sup.  Ct.  1828), 
The  plaintiff  having  produced  the  mortgage  whereby,  as  between 
the  parties  to  it,  the  legal  estate  was  conveyed  by  the  mortgagor 
to  the  mortgagee,  and  it  appearing  that  the  day  of  payment  in 
the  condition  had  passed,  the  mortgagee  was  not  bound  to  pro- 
duce the  bond.  Same  rule  as  to  production  of  bond  in  Den  v. 
Wade  et  al.,  20  L.  294  (Sup.  Ct.  1844). 
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Brown  ads.  Combs,  29  L.  42  (Sup.  Ct.  i860),  States  rule  for 
recovery  of  premises  between  co-mortgagees  one  of  whom  is  in 
possession  of  the  premises;  In  Den  v.  Kimble,  9  L.  335  (Sup. 
Ct.  1827),  Syllabus.  "In  an  action  of  ejectment  brought  upon  a 
mortgage,  the  court  will  not  allow  the  money  due  upon  the  mort- 
gage to  be  paid  into  court,  if  there  is  a  bill  in  equity  pending  on 
the  mortgage."    In  Price  v.  Armstrong,  14  E.  42  (Chan.  1861). 

Injunction  restraining  ejectment,  refused. 

375.  Esponsibility  of  Mortgagee  Holdiiig  under  a  Deed  Abso- 
lute on  Its  Face,  Who  sells  the  Premises.  Syllabus.  "A  mortgagee 
in  possession,  holding  under  a  deed  absolute  on  its  face,  who  sells 
the  mortgaged  premises,  is  bound  to  account  to  his  mortgagor  at 
the  price  at  which  he  sold,  though  he  may  be  able  to  show,  by  the 
opinion  of  competent  judges,  that  such  price  is  in  excess  of  their 
market  value."  Budd  v.  Van  Orden,  33  E.  143  (Chan.  1880). 
"He  (at  p.  147)  occupied  the  position  of  a  trustee,  and  cannot 
trade  on  his  trust." 
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vised to  Executors  with  Power  of  Sale.  Lands  were  conveyed  to 
executors  in  trust  with  power  of  sale,  with  her  consent,  during 
widow's  (Julia's)  lifetime;  "If  the  farm  was  not  sold  in  her  life- 
time, the  executors  were  ordered  to  sell  it  after  her  death,  and  to 
divided  the  proceeds  amongst  her  children.  Julia  had  a  daughter 
named  Emma,  who  [after  the  death  of  Julia]  executed  a  mort- 
gage on  the  said  farm Since  both  events  the  executors  sold 

the  land [Vendees]  claim  that  they  took  the  entire  fee,  and 

that  the  said  mortgage  is  no  lien. The  children  of  Julia  did 

not  take  any  interest  in  the  land.    The  devise  expressly  conveyed 

the  legal  title  to  the  executors,  with  power  of  sale It  [title] 

did  not  descend  to  them  as  heirs-at-law  during  the  lifetime  of  their 
mother,  nor  can  I  perceive  that  it  did  at  any  time.    If  this  be  the 
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correct  view,  then  Emma  had  no  title  and  the  mortgage  was  void. 
This  attempted  alienation  did  not  prevent  the  executors  passing 
the  entire  fee  to  the  complainants."  Vanderveer  v.  Conover,  40 
E.  162  (Chan.  1885). 

376.  Equity  Can  Sanction  the  Exercize  of  a  Power  to  Mortgage 
under  a  Power  to  Sell.  **Equity  will,  in  a  proper  case,  sanction  the 
exercise  of  a  power  to  mortgage  under  a  power  to  sell.  A  power 
of  sale  in  such  a  case  as  this  will  be  construed  as  authorizing  a 
mortgage  where  it  is  necessary  for  the  preservation  of  the  estate, 

but  not  where  the  object  is  improvement  merely While  the' 

beneficiaries  under  the  will  join  in  approval  of  the  proposed  im- 
provement, three  of  them  are  infants  appearing  by  guardian  ad 
litem.  It  may  be  that  in  this  case  the  circumstances  are  such  as 
to  induce  the  court  to  authorize  the  giving  of  the  mortgage  in 

order  to  save  the  real  property The  complainant  may  put  in 

proof  that  the  land  cannot  be  sold  without  sacrifice."  Schulting  v. 
Schulting,  41  E.  132  (Chan.  1886).  Loebenthal  v.  Raleigh,  36  E. 
173  (Chan.  1882),  will  gave  power  to  sell  real  estate  for  payment 
of  debts.  "The  money  for  the  payment  of  the  debts  may  be 
raised  by  mortgage  of  the  property,  and  so  sacrifice  be  avoided. 
The  executors  ask  for  authority  to  mortgage,  and  the  widow  and 
children,  the  beneficiaries  under  the  will,  join  in  the  request.'' 
Note  p.  170.  In  Ferry  v.  Laible,  31  E.  574  (Chan.  1879).  ^ 
power  of  sale  does  not  necessarily  imply  a  power  to  mortgage, 
Note  p.  567. 

377.  Failure  by  Widow  to  Exercise  Her  Power  of  Sale  and  Dis- 
posal for  Her  Own  Benefit.    "Mrs.  Shotwell  had a  power  of 

sale  and  disposal  [of  personal  property]  which  she  had  the  right 
to  exercise  for  her  own  benefit.  The  second  question  is  as  to  the 
extent  to  which  the  power  of  sale  and  disposal  has  been  so  exer- 
cised by  the  wife  as  to  vest  in  her  the  absolute  estate  in  any  of 

the  property  under  the  will The  only  other  personal  estate 

was  a  bond  and  mortgage  for  $6,000  inventoried  by  the  de- 
fendant executor,  and  which  were  afterwards  surrendered  [with 
the  knowledge  and  consent  of  the  widow]  to  the  mortgagor  upon 
the  executor  receiving  from  the  mortgagor  a  deed  for  the  mort- 
gaged property,  made  to  him  as  one  of  the  executors  of  Jacob  R. 

Shotwell's  estate This  seems  to  have  been  the  collecting  or 

getting  in  of  the  assets  of  the  estate  by  the  executor  in  the  course 
of  his  regular  duties,  rather  than  a  sale  and  disposal  of  the 
property  under  the  power There  has  been  no  sufficient  ap- 
pointment or  appropriation  of  these  proceeds  to  her  own  use." 
Robeson  v.' Shotwell,  55  E.  325,  327  (Chan.  1897),  affirmed  p.  824 
(Err.  &  App.  1896  (?)). 

378.  Constmction  of  a  Power  of  Sale.  "This  agreement  re- 
quires Canfield  to  convey  to  the  appellants  after  the  mortgage 
debts  are  paid,  upon  their  written  request  to  him  to  do  so,  but  it 
is  also  expressly  provided  that  Canfield  shall  not  be  required  to 
make  the  said  conveyance  to  appellants  until  the  mortgage  debts 
are  fully  satisfied,  and  that  in  the  meantime  the  said  Canfield  shall 
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have  full  power  and  authority  to  sell  the  lands.  In  our  judgment, 
the  true  construction  of  this  provision  is  that  it  gave  to  Canfield 
the  power  to  sell  not  only  until  the  mortgage  debts  were  paid,  but 
after  such  payment  and  until  the  appellants  made  a  written  re- 
quest upon  Canfield  to  convey  to  them.  The  words  *in  the  mean- 
time' require  the  concurrence  of  two  events  to  terminate  the 
authority  to  sell,  first,  the  satisfaction  of  the  mortgages  on  the 
premises,  and  second,  the  written  request  of  appellants  to  convey 
to  them.  No  such  written  request  was  made,  and  therefore  Can- 
field  did  not  exceed  his  authority  in  conveying  to  the  respondents." 
Scarlett  v.  Linckels,  56  E.  782  (Err.  &  App.  1898). 

379.  Ezeouton  Power  to  Mortgage^  Given  in  Connection  with 
Seal  Estate,  Has  No  Beference  to  Payment  of  Money  Borrowed  by 
the  Testator  Himself.  Syllabus.  "A  power  to  mortgage  lands 
^ven  to  the  executors  to  sell  at  their  discretion  (in  case  they 
cannot  sell  advantageously),  in  order  to  pay  borrowed  money  or 
to  keep  the  property  in  good  condition,  does  not  authorize  the 
payment  of  money  borrowed  on  mortgages  by  the  testator  him- 
self on  such  lands,  but  has  reference  to  money  borrowed  by  the 
executors  to  keep  up  the  property ;  and  the  interest  on  such  mort- 
gages should  be  paid  out  of  the  income  of  the  estate."  Mulford  v. 
Mulford,  42  E.  69  (Chan.  1886). 

380.  The  Mortgage  of  One's  Interest  in  the  Premises  or  in  the 
Troceeds  of  Sale,  in  a  Fee  Defeasible  by  the  Execution  of  a  Power 
of  Sale,  Is,  after  Sale,  Superior  to  Judgments  and  Levy  by  Prior 
Judgment  Creditors  of  Mortgagor.  Creditor's  bill.  Syllabus.  ''Tes- 
tator gave  his  executor  power  to  sell  his  lands,  with  the  assent 
of  a  majority  of  the  devisees,  who  were  his  wife,  his  brother  and 
his  three  sisters,  in  case  of  their  inability  to  make  a  partition.  The 
executor,  his  brother  (one  of  the  devisees),  gave  to  his  sisters  a 
mortgage  for  $8,000  on  his  interest  in  the  premises,  or  in  the  pro- 
ceeds, if  the  land  should  be  sold,  for  moneys  loaned  by  them  to 
him,  and  also  to  indemnify  them  as  sureties  on  his  bond  as  execu- 
tor. A  mortgage  on  the  premises  was  also  given  by  him  and  his 
sisters  to  the  widow  to  secure  to  her  $1,000  due  her  from  the 
testator,  and  also  to  secure  to  her  an  annuity  in  lieu  of  her  claims 
under  the  will.  Upon  the  devisees'  request,  they  being  unable  to 
make  partition,  the  property  was  sold  by  the  executor. — Held,  ( i ) 
That  the  claim  of  the  sisters  under  their  mortgage,  to  be  paid 
from  the  executor's  share  of  the  proceeds  of  the  sale,  was  su- 
perior to  that  of  his  individual  creditors,  who  had  obtained  judg- 
ments against  him  before  the  sisters'  mortgage  was  given.  (2) 
That  the  devisees  giving  the  widow  a  mortgage  for  the  debt  due 
her  from  the  testator,  did  not  deprive  them  of  the  power  to  con- 
sent to  a  sale  of  the  premises  under  the  will."    By  the  court.    'The 

title  of  the  devisees was  a  fee  defeasible  by  the  execution 

of  the  power  of  sale  given  to  the  executor  in  order  to  make  par- 
tition  The  complainant obtained  no  legal  lien  by  vir- 
tue of  his  judgment,  or  his  levy  on  Alfred's  interest  in  the  land 
under  it.     His  lien  was  subject  to  the  power  of  sale,  and  was 
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• 

wholly  defeated  and  extinguished  by  the  execution  of  the  power, 

And  the  same  is  true  as  to  Mrs.  Johnson  [another  creditor]. 

The  mortgage  to  Susan  and  Rebecca,  arid  the  provision  therein 
contained  that  the  mortgage  debt  shall,  in  case  of  sale  of  the  prop- 
erty under  the  power,  be  paid  out  of  the  proceeds  of  the  sale, 
constituted  as  assignment  to  the  extent  of  the  debt  and  interest 
of  the  share  of  Alfred  in  the  proceeds  of  the  sale- And  Al- 
fred's share  of  the  proceeds  of  the  sale  is  not  sufficient  to  pay  the 

mortgage That  mortgage  [to  widow]  is  merely  a  mortgdjgc 

of  the  land,  with  no  provision  in  reference  to  a  sale  under  the 
will. ....  .Given  to  save  the  necessity  of  selling  the  real  estate 

to  ,pay  the  debt  which  it  was  made  to  secure,  and  which  was  a 
lien  on  it  by  law.  The  giving  of  this  mortgage  did  not  deprive 
the  mortgagors  of  the  power  to  consent  to  a  sale  by  the  executor 
under  the  power  given  by  the  will."  Duryee  v.  Martin,  36  E.  444, 
446,448  (Chan.  1883). 

381.  Bill  by  Substituted  Trustees  to  Set  Aside  a  Fraudulent 
Conveyance  by  Former  Executors  and  Trustees,  with  Ample  Powen, 
and  Mortgages  Made  by  Their  Fraudulent  Grantee.  ''The  deed 
from  the  executors  to  Jack  recites  a  valid  power  of  sale  confided 
to  them  by  the  testator  in  his  will,  and  the  conveyance  purports  to 
be  made  by  virtue  of  that  power  and  in  consideration  of'  the  sum 
of  $3,500  paid  by  the  grantee  Jack,  the  receipt  whereof  is  by  the 
deed  acknowledged.    The  deed,  moreover,  contains  covenants  for 

title [Jack  mortgaged  the  premises].     The  moneys  were 

loaned  by  these  mortgagees  on  the  faith,  strength,  and  security  to 
be  afforded  by  the  mortgages,  which  were  predicated  upon  a  per- 
fect paper  title  created  by  the  representatives  of  the  Brook  estate 
under  ample  powers. ....  .Nothing  outside  of  the  record  is  relied 

upon  by  the  complainants  as  matter  putting  the  mortgagees  upon 
inquiry  as  to  the  bona  fides  of  the  transaction  between  the  execu- 
tors and  Jack,  and  nothing  in  the  record  is,  to  my  mind,  indicative 
of  any  fact  which  would  put  them  upon  inquiry.  In  this  posture 
of  the  affair,  the  equities  of  the  mortgagees  are  superior  to  those 
of  the  complainants,  whose  equities,  as  against  ev-eryone  except  a 
bona  fide  purchaser  for  value  without  notice,  are  of  course  con- 
ceded." Cook  et  al.  V.  Jack  et  al.,  81  Atl.  mo  (Err.  &  App. 
1911). 

382.  Sales  under  a  Valid  Power  by  Mortgagee  Himself,  Is  Sub- 
ject to  Close  Scrutiny  by  the  Court.  '*The  validity  of  sales  made 
by  virtue  of  such  powers  [of  sale  in  a  mortgage]  is  now  supported 

by  authorities  that  place  it  beyond  serious  question But 

these  cases  also  hold,  that  such  sales,  especially  when  made  by  the 
mortgagee  himself,  must  be  made  with  care  and  regard  to  the 
interest  of  the  mortgagor,  and  in  a  way  to  obtain  the  best  price 
for  his  property ;  that  when  the  property  sold  without  such  pre- 
cautions has  been  sacrificed,  or  sold  materially  below  its  value,  the 
sale  will  be  set  aside,  or  the  purchaser  be  decreed  to  hold  title, 
subject  to  the  equity  of  the  mortgagor  to  redeem."  Clark  v.  Con- 
dit,  18  E.  364  (Chan.  1867). 
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383.    Power  of  Corporation  to  Mortgage  Its  Beal  Property.    By 

the  act  of  incorporation  could  convey:  "It  was,  then,  lawfully 
held,  and  might  be  lawfully  conveyed  for  the  use  of  the  corpora- 
tion. A  mortgage  is  a  conveyance,  or  deed The  property  was 

necessary  for  the  lawftfl  purposes  of  the  company  [a  bank],  and 
held  for  those  purposes.  If  the  company  saw  fit  to  mortgage  it, 
for  their  safety  or  the  advancement  of  their  interests,  they  acted 
within  their  authority,  and  having  acted  in  good  faith  for  the  best 
interests  of  the  institution,  it  is  not  for  the  receivers  to  come  in 
and  question  the  proceeding."  Leggett  et  al.  v.  The  N.  J.  Manu- 
facturing and  Banking  Co.  et  al.,  i  E.  549  (Chan.  1832). 

For  powers  of  corporations  to  mortgage,  see,  Com.  St.  pp. 
1597-IV;  and  p.  1599  2;  p.  1646,  sections  7oe,  7of.  For  railroad 
mortgages,  see.  Com.  St.,  p.  4221,  section  6.  In  Baker  v.  Guaran- 
tee Trust  &  Safe-Deposit  Co.,  31  Atl.  190.  "The  various  issues  of 
bonds  under  the  mortgage  are  attacked,  as  to  a  great  number  of 
them,  because  not  issued  for  money  actually  loaned,  and,  as  to 
another  numerous  class,  because  issued  in  excess  of  the  amount 
of  cash  actually  paid  in  for  capital  stock  at  the  time  of  their  issue." 
Bonds  secured  by  a  mortgage,  and  issued  contrary  to  the  pro- 
visions of  the  statute  above  cited,  are  void,  as  between  parties  to 
transaction.  Mortgage  reciting  solemn  promise  on  part  of  cor- 
poration to  observe  the  law,  renders  bonds  valid  in  hands  of  bona 
fide  purchaser  for  value  without  notice,  including  those  taking 
bonds  as  security  for  previously  existing  debts  without  notice, 
and  also  without  any  present  parting  with  property  or  losing  any 
right  of  action.  Distinction  between  negotiable  bonds  secured  by 
mortgage  and  equitable  or  unrecorded  rights  in  land  and  unne- 
gotiable  (choses  in  action).  Wright  v.  First  National  Bank,  52  E. 
392,  and  cases  cited,  Applies  Com.  St.,  p.  1606,  section  12,  to  full 
number  of  Board  of  Directors  requisite  to  validate  a  mortgage. 
As  to  authority  or  concurrence  of  the  Board  of  Directors  to  a 
mortgage  signed  by  the  president  and  cashier,  see,  Leggett  et  al.  v. 
The  N.  J.  Manufacturing,  &c.,  Co.,  supra,  and  Bennett  v.  Keen, 
59  E.  636  (Err.  &  App.  1899). 

In  Mutual  Life  and  Fire  Insurance  Co.  v.  McKelway,  I2e,  136, 
138  (Chan.  1858).  "The  charter  provides  the  fund  out  of  which 
losses  are  to  be  paid,  and  it  is  this  feature  in  the  charter  which 
stamps  the  character  of  this  organization,  and  which  makes  it 
what  its  name  imports,  and  what  the  legislature  intended  it  should 
be — a  mutual  company.  The  corporators  are  mutual  insurers; 
and  it  is  the  fund  which  is  made  up  from  the  premiums  which 
they  contribute,  and  one  per  cent,  on  the  amount  for  which  each 
one  is  insured,  out  of  which  they  are  to  be  indemnified  for  any 
losses.  They  have  no  right  or  authority,  by  their  charter,  to  create 
any  other  fund  for  the  purpose.  If  they  do,  it  is  in  violation  of 
the  principle  which  is  to  govern  their  mode  of  doing  the  business 
for  which  they  were  incorporated They  cannot,  under  pre- 
tence of  borrowing  money,  provide  a  fund  for  the  purpose  of 
giving  credit  to  the  company The  simple  question  then  is 
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presented — could  this  corporation  lawfully  adopt  any  scheme  or 
devise  by  which  they  could  create  a  capital  of  $150,000  [actual 
capital  required  to  do  business],  for  the  purpose  of  acquiring  a 
credit  upon  which  to  transact  business."  No,  an  assessment  on  a 
mortgage  given  by  a  contributor  to  secure  his  contribution  to  a 
guaranty  fund  not  enforceable. 

384.  The  Exercise  of  a  Power  to  Mortgage,  Oiven  to  a  Foreign 
Corporation  by  Its  Charter,  Is  Subject  to  the  Laws  and  Policies  of 
the  State  in  Which  It  Lawfully  Holds  the  Mortgaged  Real  Estate. 
"Is  the  power  to  make  a  mortgage,  given  by  the  act  under  which 
the  company  is  incorporated,  taken  away,  in  case  of  insolvency, 
by  another  general  act  regulating  the  management  of  corporations 
in  certain  cases.  Both  being  statutes  of  New  York,  is  the  latter 
operative  as  to  a  mortgage  executed  in  New  Jersey,  on  property  in 
this  State,  to  secure  creditors  who  are  residents  of  this  State,  for 

debts  contracted  and  payable  here? This  inhibition ! 

is  no  part  of  the  law  under  which  this  company  is  organized.    It  I 

is  contained  in  a  general  law  of  the  State  of  New  York  relating 
to  corporations.  It  is  elementary  that  the  general  laws  of  a  state 
have,  per  se,  no  extra-territorial  force.  This  company  brought 
with  it  from  New  York  to  New  Jersey,  its  chartered  powers ;  it 
did  not  bring  with  it  the  general  laws  of  the  State  of  New  York. 
The  law  of  comity  recognizes  its  right  to  do  business  in  its  cor- 
porate capacity  in  this  state.  Our  statute  confers  upon  it  the 
power  to  hold  and  mortgage  real  estate ;  it  is  the  policy  of  the 
law  of  New  Jersey  that  corporations,  although  insolvency  may  be 
impending  [was  from  1875  to  1895,  is  not  now,  see  Insolvency, 
supra\ ,  may  mortgage  their  property  to  secure  their  creditors.  To 
hold  that  the  power  of  this  corporation  to  mortgage  its  property 
in  New  Jersey,  to  secure  creditors  living  there,  is  annulled  by 
the  law  of  New  York,  would  be  to  hold  not  only  that  the  general 
law  of  that  state  had  extra-territorial  force,  but  that  comity  re- 
quired the  courts  of  New  Jersey  to  recognize  the  law  of  New 
York,  in  violation  of  the  policy  of  the  law  of  New  Jersey.  The 
authorities  make  it  equally  clear The  law  of  its  charter  hav- 
ing given  the  company  the  general  power  to  mortgage,  the  exercise 
of  that  power  is  subject  to  the  laws  and  policy  of  the  state  in 

which  it  lawfully  holds  the  mortgaged  real  estate Bankrupt 

laws  have  no  extra-territorial  force."  Boehme  v.  Rail,  51  E. 
547.  549,  552  (Chan.  1893). 

385.  General  Power  '^to  Dispose  of"  Does  not  Inolnde  Power  to 
Mortgage.  It  [dictum  of  vice-chancellor]  is  based  upon  the  idea 
that  a  general  power  'to  dispose  of  lands  includes  a  power  to 

mortgage.    I  find  no  decision  to  that  effect 'My  real  estate, 

wheresoever  found,  I  give  to  my  executor  and  executrix  in  trust 
for  my  estate,  giving  them  full  power  and  authority  to  dispose  of 
the  same  at  any  time,  if  deemed  by  them  for  the  benefit  of  the 
estate',  under  such  a  will  there  is  no  reason  and  therefore  no  power 
for  the  trustees  to  give  a  mortgage."    Rutherford  Land  and  Im- 
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provement  Co.  v.  Sanntrock,  60  E.  47^-474  (Err.  &  App.  1900)  ; 
see  cases  cited.    Consult  case  in  44  Atl.  938  (Chan.  1899). 

386.    Dntch  Mortgagee.    "The  defendants  insist  that the 

only  redress  for  the  complainant  is,  by  sequestration  of  the 
tolls  and  rents  and  profits This  is  a  statute  mortgage,  de- 
riving its  construction  from  statute  alone.     [Dutch  mortgage]. 

The  act  authorizes  the  company  to  mortgage  the  entire 

canal and  I  cannot  presume  that  the  legislature  designed 

anything  les;5  than  to  invest  the  mortgagee  with  all  the  power  and 
authority  incident  to  an  instrument  of  that  kind."  May  sell  the 
entire  canal.  Willink  v.  The  Morris  Canal  and  Banking  Co.,  4  E. 
404  (Chan.  1843). 
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CHAPTER  LVI. 

PROOF  OF  CORPORATION  MORTGAGE. 


387.     "The  mortgage has  been  executed  with  the  usual 

form  and  solemnity  of  a  corporation  mortgage.  The  name  of  the 
corporation  is  signed  by  its  president  and  the  seal  of  the  corpo- 
ration by  him  affixed  and  attested  by  the  secretary.  The  execu- 
tion of  the  mortgage  is  duly  proved  by  an  affidavit  of  the  secretary 
endorsed  thereon  by  a  master  in  chancery,  which  affidavit  sets 
forth,  among  other  things,  that  it  was  executed  pursuant  to  a  reso- 
lution of  the  board  of  directors.  This  raises  a  prima  facie  pre- 
sumption that  the  mortgage  was  executed  by  the  authority  of  the 
board,  and  casts  upon  defendant  the  burden  of  establishing  the  con- 
trary  The  minute  book  of  the  trustees  contains  a  resolution 

specially  authorizing  the  execution  of  the  mortgage  in  question. 

The  mortgage  must  therefore  be  treated  as  the  voluntary 

act  of  the  corporation  trustee."  Page  v.  Asbury  Methodist  Epis- 
copal Church,  78  E.  116  (Chan.  1910),  Com.  St.  p.  1573,  section 
114;  In  Coe  V.  N.  J.  Midland  Railway  Co.,  31  E.  119  (Chan. 
1879),  affirmed  34  E.  266  (Err.  &  App.  1881),  Detailed  descrip- 
tion of  proof  given,  and  at  p.  120,  "It  is  objected  that  it  does  not 
appear  that  the  contents  were  made  known  to  the  grantor,  but  it 
is  not  necessary  that  that  should  appear  in  the  proof  of  a  deed 
or  mortgage.  Nor  can  the  objection  that,  in  three  of  the  counties 
through  which  the  railroad  passes,  the  transcription  by  which  the 
record  of  the  mortgage  was  made,  was  from  a  copy  of  the  instru- 
ment, and  not  from  the  instrument  itself,  be  sustained." 
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CHAPTER  LVII. 

PROPERTY  :     WHAT  CAN  BE  MORTGAGED. 

j88.    An  Interest  Under  a  Contract  of  Purchase  May  be  Mortgaged. 

389.  A  Beneficial  Interest  in  a  Life  Estate,  and  a  Remainder  in  Fee  Can 

be  Mortgaged. 

390.  Grantee  Can  Mortgage   Property  that  He  Cannot  "Dispose  of  or 

Sell"  During  Certain  Lifetimes. 

391.  An  Equitable  Owner  of  Land,  in  Possession,  Can  Mortgage  It. 
391a.  Mere  Privilege  to  Buy. 

388.  An  Interest  nnder  a  Contract  of  Purchase  May  be  Mort- 
gaged. "The  complainant  was  the  purchaser  under  agreements 
with  the  vendor  under  hand  and  seal,  that  they  would  convey  to 
him  the  land,  at  a  future  day,  upon  his  paying  the  consideration 
money  expressed  in  the  agreement.  [At  p.  540,  under  the  agree- 
ments, he  entered  into  possession] Everything  which  is  the 

subject  of  a  contract,  or  which  may  be  assigned,  is  capable  of  being 
mortgaged.  The  right  or  interest  which  the  complainant  had  in 
the  lands  was  created  by  contract;  and  it  was  the  valuable  right 
of  having  a  legal  conveyance  of  the  land,  upon  his  complying  with 

the  terms  of  the  contract There  cannot  be  a  doubt  that  such 

an  interest  as  the  complainant  had  under  his  contracts  of  purchase, 
and  which  he  assigned  to  Michenor,  is  capable  of  being  mort- 
gaged." Neligh  V.  Michenor,  11  E.  541  (Chan.  1858).  Sinclair 
V.  Armitage,  12  E.  177  (Chan.  1858),  Possession  taken  under  a 
parol  agreement,  part  of  purchase-money  paid,  and  there  was  no 
uncertainty  in  the  matter. 

389.  A  Beneficial  Interest  in  a  Life  Estate,  and  a  Remainder  in 
Fee  Can  be  Mortgaged.  "It  [remainder  after  a  life  estate]  clearly 
vested  in  the  heirs.  Where  there  is  no  devise  of  lands  to  the 
executors,  but  a  naked  power  is  conferred  upon  them  to  sell,  until 

such  sale  takes  place  the  right  vests  in  the  heirs And  having 

so  descended,  they  [heirs]  have  the  power  to  transfer  their  interest 
in  them,  at  all  events,  so  far  as  to  entitle  the  alienee  to  all  their 
rights,  whatever  disposition  should  afterwards  be  made  of  them. 

.1  consider  the  mortgage,  therefore,  good."    Gest  v.  Flock, 

2  E.  112  (Chan.  1838).  In  Perrine  v.  Newell,  49  E.  57  (Chan. 
1891).  A  party  can  mortgage  his  beneficial  interest  in  a  life 
estate;  and  parties  who  take  a  vested  remainder- after  a  trust 
estate  for  the  life  of  their  father,  in  fee,  can  mortgage  the  same. 

390.  Grantee  Can  Mortgage  Property  That  He  Cannot  ''Dis- 
pose of  or  Sell"  During  Certain  Lifetimes.  Grant  provided  that 
grantee:   "Is  not  to  have  the  right  to  sell  or  dispose  of  said  lot 
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of  land  during  the  lifetimes  of It   [intention  of  parties] 

was  to  give  a  fee  to  [grantee] subject  to  an  indefeasible 

right  of  possession  in  the  grantor  [and  his  wife] The  gran- 
tee, however,  neither  sold  nor  disposed  of  the  property,  but  he 
mortgaged  it,  pledged  his  interest  in  it,  for  the  payment  of  a  debt 
Though  unable  to  sell  or  dispose  of  the  property  in  the  lifetime 
of  the  grantor  and  his  wife,  he  had  an  interest  that  he  might  thus 
pledge." 

391.  An  Equitable  Owner  of  the  Land,  in  Possession,  Can  Mort^ 
gage  It.  Syllabus.  "Lands  owned  by  a  partnership  were  sold  to 
a  corporation  consisting  mainly  of  the  partners.  No  deed  was 
executed,  but  possession  was  taken  and  improvements  made  by  the 
corporation.  In  a  suit  by  a  receiver  of  the  corporation  to  compel 
a  formal  conveyance  for  the  benefit  of  the  creditors, — Held,  "(i) 
That  a  mortgage  on  the  premises,  duly  authorized  by  the  corpo- 
ration, but  in  fact  executed  by  the  former  owners  (the  money 
derived  therefrom  was  in  fact  expended  by  and  for  the  benefit 
of  the  corporation),  was  an  encumbrance  thereon  from  the  date 
of  its  execution.  (2)  That  a  mortgage  given  by  the  corporation 
(before  the  conveyance)  was  also  an  encumbrance."  Cooke  v. 
Watson,  30  E.  345  (Chan.  187Q)  ;  Watson  v.  Watson  Manufac- 
turing Co.,  30  E.  487  (Chan.  1879). 

391a.  Mere  Privilege  to  Buy.  "Where  the  thing  mortgaged 
[term  and  privilege  to  buy]  is  a  bare  right  to  buy  for  a  specified 
price,  and  neither  the  mortgagor,  nor  the  mortgagee,  pays  the 
purchase-money,  but  the  same  is  paid  by  a  subsequent  mortgagee, 
or  a  conveyance,  pursuant  to  judicial  decree,  to  his  mortgagor, 
who  is  another  and  different  person  from  the  first  mor^agor. 

The  privilege  mortgaged  becomes  extinct Until 

the  privilege  to  acquire  a  title  is  transformed,  by  the  payment  of 
the  purchase-money,  into  a  right  to  a  title,  no  estate  in  the  land, 
either  equitable  or  legal,  can  vest  in  the  mortgagor,  and,  until 
he  has  an  estate  in  the  land,  it  is  impossible,  under  existing  legal 
principles,  for  a  mortgage  made  by  him  to  grasp  the  land."  Hal- 
sted  V.  Calvin,  51  E.  391  (Chan.  1893),  affirmed,  52  E.  339  (Err. 
&  App.  1894). 
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RATIFICATION. 


392.  Ratification  by  a  Corporation. 

393.  Ratification  of  Alleged  Agent's  Receipt  of  Principal  Payments. 

392.  Eatification  by  a  Corporation.  ''The  testimony  taken 
shows  that,  at  a  duly  called  meeting  of  the  holders  of  the  pre- 
ferred stock  of  the  corporation  and  of  the  common-stock  certifi- 
cate holders,  the  acts  pi  the  officers  and  directors  of  the  company 
in  executing  and  delivering  the  mortgage  of  July  i,  1903,  were 
ratified  by  a  very  large  majority  vote.  At  the  same  meeting  the 
issuance  of  the  bonds  to  be  secured  by  the  said  mortgage  for  cer- 
tain named  purposes  was  also  approved  and  satisfied  by  a  similar 
vote.  The  consequence  of  this  action  by  the  stockholders,  if 
valid,  was  to  substitute  the  authority  of  the  stockholders  them- 
selves for  the  previous  authority  of  the  board  of  directors 

The  ratification  by  the  stockholders  was  equivalent  to  an  original 
authorization  by  them."  McAlpin  et  al.  v.  Universal  Tobacco  Co. 
et  al..  57  Atl.  802  (Chan.  1904).  In  Page  v.  Asbury  Park  Metho- 
dist Episcopal  Church,  78  E.  118  (Chan.  1910),  "If  the  mortgage 
is  to  be  sustained  it  must  be  because  of  its  subsequent  ratification 

by  those  who  were  capable  of  giving  a  prior  authorization 

It  thus  appears  that  the  property  which  formed  the  consideration 
of  this  mortgage  was  obtained  by  the  trustees  for  the  use  of  the 
society,  and  the  society  has  since  that  time  enjoyed  the  entire  use 

and  benefit  of  it As  there  are  no  intervening  rights,  the 

ratification  enures  to  the  date  of  the  act  ratified [Resolution 

of  the  quarterly  conference  made  an  unskilfull  attempt  at  express 

"authorization.]  So  far  as  the  society  is  concerned  its  conduct 
equally  manifests  a  ratification,  for  it  is  impossible  to  contemplate 
the  society  in  the  enjoyment  of  the  very  consideration  of  the  mort- 
gage as  a  place  of  worship  without  an  approval  of  the  act  of  the 
trustees  in  supplying  it.  It  must  be  borne  in  mind  that  the  defense 
is  not  based  upon  want  of  power  of  the  trustees  to  execute  a 
mortgage,  but  it  is  in  substance  want  of  consent  upon  the  part  of 
those  in  interest  for  the  trustees  to  exercise  the  power ;  that  con- 
sent has,  in  my  judgment,  been  sufficiently  given." 

393.  Batification  of  Alleged  Agent's  Eeceipts  of  Principal  Pay- 
ments. Syllabus  by  the  Court,  92  Atl.  353.  "3.  The  execution 
by  the  mortgagee  of  release  of  part  of  the  mortgaged  premises 
after  the  making  of  such  unauthorized  [principal]  payment,  does 
not  amount  to  a  ratification  of  its  receipt  when  it  does  not  appear 
that  the  mortgagee  received  any  of  the  money  or  knew  of  the 
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payment.  4.  The  making  of  the  payments  having  come  to  the 
knowledge  of  the  mortgagee  after  the  death  of  the  person  who 
received  them,  and  a  dispute  having  arisen  between  mortgagor 
and  mortgagee  as  to  which  should  make  claim  against  the  estate, 
and  the  mortgagor  finally  refusing  so  to  do. — Held,  that  the  action 
of  the  mortgagee  in  filing  a  claim  to  save  its  total  loss  to  all 
parties  amounted  neither  to  an  estoppel  of  the  mortgagee  to  claim 
the  full  amount  of  the  mortgage  nor  to  a  ratification  of  the  act 
of  the  deceased  in  receiving  the  money."  Steadman  v.  Foster,  83 
E.  641  (Err,  &  App.  1914). 


CHAPTER  LVIX. 
reconveyance:  agreement  for  or  mortgage? 

394.    Time  is  not  of  the  Essence  of  an  Agreement  to  Recovery.    Is  In- 
strument a  Mortgage  or  an  Agreement  to  Reconvey? — Evidence. 

394.  Time  is  Not  of  the  Essence  of  an  Agrreement  to  Eeconvey. 
Is  Instrument  a  Hortgag^e  or  an  Agreement  to  Beconvey? — ^Evi- 
dence. Syllabus.  An  agrreement  [to  reconvey,!  called  an  option, 
whereby  C,  the  owner  of  certain  lands  which  were  under  fore- 
closure, aprreed  with  J.,  a  fourth  morte^agee  of  said  lands,  to  con- 
vey her  equity  to  J.,  J.  to  purchase  the  lands  at  foreclosure  sale 
and  to  reconvey  them  to  C.  within  two  years  at  an  advance  of 
$2,000,  J.  to  rent  the  lands  within  said  period  and  apply  the  rents 
to  the  fixed  charg:es,  interest  on  the  cost  to  him  of  the  premises, 
and  also  to  the  interest  on  the  $2,000  agreed  to  be  paid.  Held, 
to  be  an  agreement  to  reconvev,  of  which  time  was  not  of  the 
essence,  and  C.'s  failure  to  complv  within  two  years  not  to  bar  her 
from  relief  by  the  way  of  specific  performance."  By  the  Court. 
''The  settled  rule  in  this  state  is  that  in  equity  time  is  not  of  the 
essence  of  an  agreement  to  convey  lands,  unless  there  is  'an  ex- 
press stipulation  by  the  parties  making  it  so,  or  a  necessary  im- 
plication arises  from  the  nature  of  the  transaction  that  the  parties 
so  intended."  Jeffries  v.  Charlton,  74  E.  430,  433  (Err.  &  App. 
1908). 

In  Doying  v.  Chesebrough,  76  Atl.  90T,  After  execution  of 
deed  intended  as  a  mortgage.  "An  agreement  in  reference  to  the 
equity  of  redemption,  changing  the  character  of  that  equity  from 
an  equitable  interest  as  morteaeor  into  an  option  to  purchase." 
In  Crane  v.  Ronnell,  2  E.  266  CChan.  1839),  "In  case  of  doubt 
[whether  transaction  was  a  mortgage  or  a  sale  with  an  agreement 
to  re-T)urchaseT  courts  of  equity  consider  the  transaction  a  mort- 
gage." Question  of  intention  to  be  gathered  from  the  writing 
and  extrinsic  circumstances.     In  Hogan  v.  Jaques,   19  E.   129 

(Chan.  1868),  "A  verbal  promise made  by  parol  so  as  not 

to  embarrass  the  title,  that  he  would  re-convey Could  not 

be  binding,  either  at  law  or  in  this  court."  In  Gleason's  Admin- 
istratrix V.  Burke.  20  E.  304.  fChan.  i86q),  Conveyances  with 
agreement  to  purchase  at  a  fixed  time,  for  an  amount  exceeding 
the  price  named  and  interest,  are  suspicious ;  and  when  the  origi- 
nal agreement  is  for  a  loan  and  it  is  agreed  to  pay  back  the  prin- 
cipal and  interest,  it  indicates  a  mortgage  was  intended.  In 
Sweet  V.  Parker,  22  E.  457  (Chan.  1871),  affirmed  23  E.  509 
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(Err.  &  App.  1872).    **Any  means  of  proof  [citing  many]  may 
be  used  to  show  it  to  be  the  latter  [a  security  for  a  loan.]" 

In  Rempt  v.  Geyer,  32  Atl.  266  (Chan.  1895).  "Question  liti- 
gated was  whether  transaction  was  a  mortgage  or  a  sale  with  a 
right  to  repurchase."  It  is  expressly  understood  that  time  is  an 
essential  element  in  this  agreement,  and  that  the  right  of  redemp- 
tion shall  not  extend  beyond  six  months." — No  express  promise 
to  pay  the  money  advanced,  held  (for  six  reasons)  to  constitute 
a  mortgage,  as,  the  circumstances  showing  a  loan,  an  implied 
promise  to  repay  springs  from  that  fact  alone. 


CHAPTER  LX. 

re;instatement. 

(See,  Cancellation.) 

595.     Altering  a  Decree  Establishing  a  Lost  Mortgage. 

396.  Fraud. 

397.  Death  Preventing  Keeping  a  Promise  to  Give  a  Note  in  Place  of  a 

Cancelled  Bond  and  Mortgage. 

395.  Altering  a  Decree  Establishing  a  Lost  Mortgage.  On  bill 
of  review,  Syllabus.  "Where  a  lost  mortgage  has  been  estab- 
lished, by  a  decree  of  the  court,  as  a  valid  and  subsisting  incum- 
brance, the  subsequent  finding  of  the  mortgage  in  the  hands  of  a 
third  person,  cancelled,  without  further  evidence,  will  not  vary 
the  case  nor  induce  the  court  to  alter  the  decree."  Lilly  v.  Quick, 
2  E.  97  (Chan.  1838). 

396.  Frand.  After  defendant  had  agreed  to  convey  the  prop- 
erty to  complainant  (who  had  searched  the  records),  in  satisfac- 
tion of  his  mortgage,  he  executed  a  mortgage  on  the  property, 
and  then  conveyed  premises  to  him.  Original  mortgage  had  been 
cancelled  of  record.  "It  is  clear,  from  the  evidence,  that  there 
was  a  fraudulent  concealment  of  the  existence  of  the  $4,500  mort- 
gage from  the  complainant,  and  that,  had  he  known  of  it,  he- 
would  not  have  accepted  Handvil's  offer  to  receive  a  conveyance 
of  the  mortgaged  premises  in  satisfaction  of  his  bond  and  mort- 
gage. If  one  conceals  a  material  fact  to  the  transaction,  which 
is  within  his  knowledge  and  which  it  is  his  duty  to  disclose,  he  is 
guilty  of  actual  fraud The  bond  and  mortgage  [will  be  re- 
instated]".   Horton  v.  Handvil,  41  E.  62  (Chan.  1886). 

397.  Death  Preventing  Keeping  a  Promise  to  Give  a  Note  in 
Place  of  a  Cancelled  Bond  and  Mortgage.  "The  complainant  vol- 
untarily surrendered  her  lien  [bond  and  mortgage]  and  agreed  to 
rely  solely  on  her  brother's  personal  engagement  [to  make  her  a 

promissory  note] Death  overtook  John  Norton  [her  brother] 

before  he  could  keep  the  promise The  complainant's  legal 

remedy  is  adequate  and  to  that  she  must  be  remitted."  WyckoflF 
v.  Norton,  60  E.  482  (Err.  &  App.  1900). 
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CHAPTER  LXI. 

■ 

RELEASE. 

398.  A  Voluntary  Promise  Does  Not  Operate  as  an  Equitable  Release  of 

Interest  Due  on  Bond  and  Mortgage. 

399.  A  Creditor  Releases  a  Debt  Due  to  Himself  by  Agreeing  to  Assume 

and  Pay  Same.    Absolute  Release  by  Creditor  of  Principal  Debtor, 
Not  Assented  to  by  Surety,  Releases  Him  Also. 

400.  The  Equity  Which  Entitles  a  Second  Mortgagee  to  Benefit  of  Re- 

lease by  First  Mortgagee. 

401.  Where  Mortgagee  Releases  the  Part  of  Premises  Primarily  Liable, 

in  Equity,  for  Payment  of  Mortgage  Debt? 

402.  Time  and  Conditions  Under  Which  Grantor  Can  Release  Covenant 

of  His  Grantee  to  Assume  and  Pay  the  Mortgage  Debt. 

403.  Release  of  Surety  by  Giving  Collateral  Bond. 

404.  Release  Not  Granting  a  Right  of  Way. 

405.  Reformation  of  Release     Construction  of  Apportionment  and  Re- 

lease Provision. 

406.  Application  of  Doctrine  of  Avoidance  of  Circuity  of  Action. 

407.  Credit  Given  on  Mortgage,  to  be  Given  for  Value  of  Part  Released 

on  Date  Released. 

408.  Mortgage  May  be  Separated  from  the  Debt. 

409.  Application  of  Com.  St.  p.  3419,  Section  34. 

'410.  Release  Obtained  by  Trick  and  Fraud,  Inoperative. 

4^1.  Release  After  Dedication  of  Lots. 

412.  Construction  of  Release. 

413.  The  Law  Applied  to  Payment  of  Mortgage  Debt,  Money  Received 

by  Mortgagee  for  a  Release  in  Fee  of  a  Portion  of  the  Mort- 
gaged Premises. 

414.  Construction  of  a  Covenant  as  Running  With  the  Land — and  Gran- 

tees Entitled  to  Releases  of   Lot  Even   After  Foreclosure  Pro- 
ceedings Begun. 

414a.  Mortgage  Restored  to  Its  Former  Position. 

414b.  When  Mortgagor  Must  Show  Receipt  of  Money  by  Mortgagee. 

414c.  Feme  Covert's  Separate  Release  Invalid. 

398.  A  Voluntary  Promise  Does  Not  Operate  as  an  Equitable 
Release  of  Interest  Due  on  a  Bond  and  Mortgage.  Dispute  is 
whether  the  interest  on  a  bond  and  mortgage  had  been  paid.  "His 
[mortgagee's]  agreements  to  pay  the  annuity,  to  accept  five  per 
cent,  interest  upon  his  loan  and  to  retain  the  interest  from  the 

promised  annuity,  were  merely  verbal A  debt  on  bond  and 

mortgage  cannot  be  extinguished  by  a  mere  statement  of  the  credi- 
tor that  he  will  not  enforce  it,  or  that  he  forgives  it,  or  even  by 
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the  receipt  for  the  whole,  when,  in  fact,  a  part  only  has  been  paid. 
Where  the  purpose  is  to  voluntarily  extinguish  such  a  debt,  it 
must  be  executed  by  an  instrument  as  solemn  as  the  instrument 
by  which  the  debt  is  created.  Irwin  v.  Johnson,  9  Stew,  Eq.  347 
[Err.  &  App.  1882].  Nor  can  equity  relieve  against  a  case  of 
this  apparent  hardship  by  holding  that  the  voluntary  promise  oper- 
ates as  an  equitable  release  of  the  debt."  Tulane  v.  Clifton,  47 
E.  352-354  (Chan.  1890),  affirmed  48  E.  310  (Err.  &  App.  1891), 
and  cases  cited,  Irwin  v.  Johnson,  supra.  Syllabus.  "Volun- 
tary declarations  by  a  creditor  of  an  intention  to  release  a  debtor, 
unless  accompanied  by  some  act  which  amounts  to  a  release  at 
law,  will  not  operate  as  an  equitable  release."  Announcement  to 
a  party  that  at  his  death  mortgages  should  be  hers.     Note  p.  348. 

399.  A  Creditor  Kelcfases  a  Debt  Due  to  Himself  by  A^eeing 
to  Afltmne  and  Fay  Same.  Absolute  release  by  Creditor  of  Prin- 
cipal Debtor,  not  Assented  to  by  Surety,  Eeleases  Him  Also.  Syl- 
labus. "An  agreement  between  a  creditor  and  his  debtor  that  the 
former  shall  take  the  business  of  the  latter  and  be  responsible  for 
and  pay  all  the  business  debts  operates  as  a  release  of  a  debt  of 
such  credftor  which  is  shown  to  be  a  deh|t  connected  with  such 
business."  By  the  Court.  "The  legal  effect  and  operation  of 
the  agreement  of  Lemercier  to  assume  and  pay  this  debt  which 
was  due  to  himself,  was  to  release  and  extinguish  it.     [Such  was 

the  intent  of  the  parties.] The  effect  of  the  satisfaction  and 

extinguishment  of  the  indebtedness  for  which  the  mortgage  was 
collateral,  was  to  discharge  and  extinguish  the  mortgage.  In  the 
absence  of  an  agreement  by  the  surety  that  his  liability  or  that 
of  the  securities  he  pledges  shall  continue,  notwithstanding  the 
discharge  of  the  principal  debtor,  which  in  effect  makes  the  surety 
the  principal  debtor,  an  absolute  release  by  the  creditor  of  the 
principal  debtor  from  all  ultimate  liability  for  the  debt,  will  enure 
to  the  benefit  of  the  surety,  and  operate,  ex  propria  vigore,  as  a 
discharge  of  his  liability."  Atwater  v.  Underbill,  22  E.  599,  602 
(Err.  &  App.  1872). 

400.  The  Equity  WMch  Entitles  a  Second  Mortgagee  to  Bene- 
fit of  a  Release  by  first  Mortgagee.  "The  first  mortgagee,  having 
released  one  of  the  lots  included  in  his  mortgage,  but  not  covered 
by  the  second  mortgage,  to  the  prejudice  of  the  second  mortgagee, 
the  release  operates  in  equity  as  a  discharge  pro  tanto  of  the  lots 
included  in  the  second  mortgage i.  The  equity  which  en- 
titles the  second  mortgagee  to  the  benefit  of  the  release  executed 
by  the  first  mortgagee  arises  only  where  the  first  mortgagee  gives 
the  release  with  knowledge  of  the  existence  of  the  second  incum- 
brance. If  the  release  is  executed  without  notice  of  existing 
equities  on  the  part  of  the  second  incumbrancer,  he  is  not  responsi- 
ble for  the  consequences  of  his  act,  nor  is  the  lien  of  his  mortgage 
in  any  wise  impaired And  the  recording  of  the  second  mort- 
gage will  not  operate  as  constructive  notice  of  its  existence  to  the 

prior  mortgagee [No  notice  here — Mortgage  for  $600.]     2. 

An  indorsement  was  made  upon  the  bond  by  the  mortgagee,  prior 
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to  its  assignment  to  Bolles,  that  four  hundred  dollars  only  had 
been  advanced;  that  two  hundred  dollars  remained  to  be  paid, 
and  that  the  mortgage  was  to  stand  as  security  only  for  what  was 

actually  paid  with  interest At  the  time  of  the  delivery  of 

the  bond  and  mortgage  there  was  an  agreement  between  the  mort- 
gagor and  mortgagee  that  if  the  remaining  two  hundred  dollars 
was  not  advanced,  one  of  the  lots  mortgaged  should  be  released. 
[Accordingly  such  lot  was  released.] His  [second  mort- 
gagee's] rights  were  in  no  wise  impaired He  had  notice,  by 

the  registry,  that  there  was  an  existing  incumbrance  upon  the 
premises  covered  by  his  mortgage  of  six  hundred  dollars.  The 
lot  released  was  of  less  value  than  two  hundred  dollars.  The 
second  mortgagee  was  therefore  benefitted  by  the  release  of  the 
lot,  instead  of  the  additional  advance  of  two  hundred  dollars. 
The  claim  of  the  complainant  to  the  benefit  of  the  release  is  a 
mere  equity  resulting  from  the  fact  that  his  security  is  impaired 

by  the  giving  of  the  release Nor  will  it  operate  as  a  release, 

unless  upon  principles  of  justice  and  equity  it  ought  thus  to  oper- 
ate.*' Vanorden  v.  Johnson,  14  E.  377-379  (Chan.  1862).  Com- 
plainant was  in  no  wise  prejudiced  by  the  release,  but  was  really 
benefitted. 

In  Davis  v.  Cressman,  57  E.  622  (Err.  &  App.  1898).     Reciting 

principles  of  Vanorden  v.  Johnson,  supra,  "By  the  record 

Cressman  held  the  first  mortgage,  and  that  he  had  executed  a  re- 
lease of  a  portion  of  the  premises  mortgaged  to  him.  There  was 
nothing  upon  the  record  to  charge  Cressman  with  a  knowledge 

of  the  existence  of  the  subsequent  mortgages He  [Davis] 

is  seeking  to  set  up  latent  equities  [actual  notice  to  Cressman]  to 
better  that  [record]  position.  It  was  necessary  for  Davis,  in 
order  to  displace  the  Cressman  mortgage,  to  go  outside  of  the 
record  and  prove  such  state  of  facts  as  would  change  the  order  of 

priority    presented    by    the    record It    appears that 

Cressman  did  release  with  knowledge  of  the  existence  of  the  sub- 
sequent incumbrances All  the  parties  to  be  affected  by  the 

release  agreed  [in  writing]  that  it  should  be  given,  and  they  could 
not  recede  from  their  stipulation.  Davis  had  a  right  to  resort 
to  proof  aliunde  to  show  that  the  order  of  priority  apparent  upon 
the  record  should  not  prevail,  but  when  he  entered  upon  that  in- 
quiry he  was  required  to  stand  where  all  the  latent  equities  placed 
him."  In  Home  for  the  Friendless  v.  Traders'  Investment  Co., 
77  E.  580  (Err.  &  App.  1910).  Principles  applied  to  loss  under  a 
policy  of  insurance  collateral  to  first  mortgage,  where  owner  ap- 
propriated the  money  and  failed  to  repair  the  building — and  first 
mortgagee  had  not  given  credit  on  his  mortgage  for  the  payment 
thus  made.  In  Ward's  Executors  v.  Hague,  25  E.  399  (Chan. 
1874),  Lien  Claimant's  equity :  **Must  depend  on  something  more 
than  the  mere  fact  that  when  the  release  [of  other  land  embraced 
in  the  mortgage]  was  made,  the  building  was  in  progress  and  the 
mortgagee  knew  it." 
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401.    Where  Mortgagee  Releases  the  Fart  of  Premises  Primarily 
Liable  in  Equity  for  Payment  of  Mortgage  Debt?    Syllabus,    ''i. 
Where  two  lots  are  mortgaged  to  secure  the  same  debt,  and  one 
of  them  is  subsequently  sold  and  conveyed  by  the  mortgagor,  [by 
deed  with  covenant  of  general  warranty],  the  other  lot  is  primarily 
liable  under  the  mortgage.     2.  A  release  subsequently  given  by 
the  mortgagee  to  the  mortgagor  upon  the  remaining  unsold  lot, 
without  the  assent  of  the  purchaser  of  the  lot  sold,  will  not  prej- 
udice the  rights  of  the  purchaser.     3.  If  the  lot  released  is  suffi- 
cient to  satisfy  the  entire  debt,  the  mortgagee  cannot  resort  to  the 
lot  first  sold ;  but  if  sufficient  to  satisfy  only  a  part  of  the  debt, 
such  first-sold  lot,  in  the  hands  of  the  purchaser,  will  be  answera- 
ble for  the  deficiency."     Gaskill  v.  Sine,  13  E.  400  (Chan.  1861). 
In  Hoy  v.  Bramhall,  19  E.  569  (Err.  &  App.  1868),  and  cases 
cited,  "If,  by  the  terms  of  the  sale,  [subject  to  all  existing  liens], 
the  mortgage  is  to  remain  a  common  charge  upon  the  whole,  and 
to  be  paid  by  the  mortgagor  and  purchaser  without  any  specific 
agreement  as  to  the  proportion  which  each  one  is  to  pay,  they 
must  contribute  according  to  the  relative  value  of  each  one's  part. 
......  Where  a  mortgagee,  with   notice   of   several   successive 

alienations  of  parts  of  the  mortgaged  premises,  releases  that  part 
which  is  primarily  liable  in  equity  for  the  payment  of  the  mort- 
gage debt,  he  cannot  be  permitted  to  charge  other  portions  of  the 
premises  with  the  payment  of  the  mortgage,  without  deducting 

frorn  the  amount  due,  the  value  of  the  part  released.. The 

equity  which  entitles  a  second  mortgagee  to  the  benefit  of  a  release 
executed  by  a  prior  mortgagee,  arises  only  where  the  first  mort- 
gagee gave  the  release,  with  a  knowledge  of  the  existence  of  a 
second  incumbrance The  notice  of  the  subsequent  incum- 
brance may  be  actual  or  constructive The  recording  of  a 

second  mortgage  will  not,  however,  operate  as  constructive  notice 
of  its  existence  to  a  prior  mortgagee The  complainant  ad- 
mits, that  before  he  executed  the  release,  he  knew  that  Bramhall 
had  disposed  of  most  of  the  property  embraced  in  his  mortgage. 

That  knowledge  was  sufficient  to  put  him  upon  inquiry He 

must,  therefore,  in  favor  of  the  defendant account  for  and 

credit  on  his  mortgage,  a  proportionate  part  of  the  value  of  the 
lots  released." 

In  Harrison  v.  Guerin,  and  cases  cited,  27  E.  219  (Chan.  1876). 
Syllabus.  "3.  As  between  a  mortgagor  and  his  grantee  by  volun- 
tary conveyance,  with  covenants  against  incumbrances  and  war- 
ranty general,  the  latter  has  a  right  in  equity,  in  the  absence  of 
any  facts  which  would  disentitle  him  to  the  protection,  to  cast  the 
burden  of  an  incumbrance  existing  at  the  time  of  the  conveyance, 
upon  the  land  of  the  former  subject  to  the  incumbrance."  Burden 
of  incumbrance  not  shifted,  where  such  mortgagor  conveyed  to  a 
voluntary  grantee,  subject  to  the  mortgage  and  covenants  inserted 
by  mistake.  In  Coggswell  v.  Stout,  32  E.  241,  243  (Chan.  1880), 
and  cases  cited.  "The  equity that  after  part  of  the  prem- 
ises covered  by  the  mortgage  in  suit  had  been  conveyed  to  her. 
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the  complainant,  with  notice  of  her  rights,  [solely  from  her  taking 
possession  and  building  a  house  on  the  part  of  premises  purchased 
by  her],  released  other  portion?  of  the  mortgaged  premises,  and 
thereby  deprived  her  of  her  right  to  compel  resort  first,  and  in 
exoneration  of  the  part  owned  by  her,  to  the  parts  released,  for 

the  payment  of  the  mortgage  debt Something  more  than  a 

change  in  possession  of  the  mortgaged  premises  must  be  shown." 
Such  possession  was  not  notice  to  the  mortgagee  that  his  release 
must  result  in  injury  to  her  rights,  and,  so,  did  not  impair  his  lien. 
Longstreet  v.  Brown,  37  Atl.  57  (Chan.  1897).  Release  recited 
notice  of  a  prior  deed  of  another  portion  to  a  different  grantee 
who  had  received  no  release,  but  as  th^  whole  price  had  been  ap- 
plied to  the  payment  of  the  mortgage,  defendant's  entire  equity 
was  satisfied.  Souther  v.  Pearson  et  al.,  28  Atl.  450  (Chan. 
1894).  Syllabus.  **A  release  of  a  mortgage,  as  to  a  portion  of 
the  mortgaged  premises  sold  by  the  mortgagor,  operates  as  an 
extinguishment  of  the  mortgage  to  that  extent.tand  on  foreclosure 
against  the  portion  of  the  land  still  remaining  in  the  mortgagor's 
hands  he  is  entitled  to  be  credited  with  the  value  of  the  tract  so 
released." 

402.  Time  and  Conditions  Under  Which  Grantor  can  Release 
Covenant  of  His  Grantee  to  Assume  and  Pay  the  Mortgage  Jkht 
"It  was  also  held  fin  Crowell  v.  Hospital  of  St.  Barnabas,  27  E. 
650  (Err.  &  App.  1876)]  that,  where  the  mortgagee  has  acquired 
no  independent  equity  arising  from  the  dealings  between  him  and 
the  subsequent  grantee  of  the  mortgaged  premises,  and  stands 
exclusively  on  the  engagement  of  the  grantee  with  his  grantor 
to  assume  and  pay  the  mortgage  debt,  he  cannot  have  the  benefit 
of  that  contract  if  it  has,  before  bill  filed,  been  released  and  dis- 
charged in  good  faith  by  those  who  were  the  parties  to  it.     [No 

equitable  rights  acquired  in  this  contract  of  assumption.] 

The  release  was  executed  after  the  appellant  was  notified  by  the 
attorney-general  that  the  mortgage  was  in  his  hands  for  collec- 
tion. It  was  given  for  a  nominal  consideration,  and  was  one  of 
the  three  releases  executed  with  a  view  to  discharge  the  three 
grantees  of  the  mortgaged  premises  from  personal  liability  for 
the  mortgage  debt.  The  appellant  admits  that  his  object  in  pro- 
curing the  release  was  to  get  clear  of  personal  liability  for  a  de- 
ficiency, and  to  throw  it  on  the  present  owner  of  the  property. 
But  these  facts,  standing  alone,  do  not  make  out  a  case  of  fraud. 

If  a  mortgagor  or  a  subsequent  grantee  of  mortgaged 

premises  has  taken  from  his  grantee  a  covenant  for  the  payment 
of  the  mortgage  debt,  and  has  become  insolvent,  his  release  and 
discharge  of  such  a  right  of  indemnity,  without  consideration,  to 
the  prejudice  of  the  mortgage  creditor,  would  plainly  be  in  viola- 
tion of  the  statute  of  frauds,  and  void  as  being  in  fraud  of  credi- 
tors." Youngs  v.  Trustees  of  Public  Schools,.  31  E.  299,  301 
(Err.  &  App.  1879). 

In  O'Neill  v.  Clark,  33  E.  446  (Chan.  1881),  "The  proof  is  that 
the  release  and  its  terms  were  agreed  upon  before  the  original 


SSC^SB.  269 

bill  in  this  cause  was  filed No  evidence  that  the  parties  to 

the  release,  or  either  of  them,  had,  when  the  release  was  delivered, 
any  knowledge  that  this  suit  had  been  or  was  about  to  be  insti- 
tuted.   No  subpoena  had  been  issued The  filing  of  the  bill 

was  not  of  itself  notice  of  the  beginning  of  the  suit."  In  Field 
V.  Thistle,  58  E.  339,  343  (Chan.  1899),  affirmed  60  E.  444  (Err. 
&  App.  1899),  Mortgaged  property  had  been  sold  several  times, 
each  grantee  assuming  the  mortgage.  Syllabus.  **The  mortgagor 
became  hopelessly  insolvent,  and,  after  notice  of  foreclosure  suit 
having  been  begun,  executed  a  release  of  the  assumption  clause 
to  his  grantee,  who  in  turn  executed  a  release  to  his  grantee. 
These  releases  were  executed  in  pursuance  of  an  understand- 
ing that  all  the  assumption  clauses  should  be  rdeased  successively. 
— Held,  sufficient  to  establish  fraud  in  the  releases."  By  the 
Court.  '*The  commencement  of  a  suit  for  foreclosure,  to  which 
the  defendants  assuming  the  mortgages  are  properly  made  par- 
ties, as  ultimately  liable  for  deficiency,  is,  in  my  judgment,  such 
acceptance  of  their  obligation  and  action  thereon  as  the  mort-  . 
gagee  is  entitled  to  rely  on  as  fixing  his  rights  to  enforce  the 
covenant,  and  terminates  the  right  to  release  by  the  voluntary 
act  of  the  parties."  In  Savings  I.  &  T.  Co.  v.  United  Realty, 
&c.,  Co.,  84  E.  475  (Err.  &  App.  1915),  "The  clause  in  the  com- 
plainant's mortgage  gave  the  mortgagor  the  right  to  have  the  lots 

released  upon  payment  of  the  specified  amounts No  demand 

has  been  made  for  a  release  since  the  bill  was  filed,  and  it  is  too 
late  after  the  decree  of  foreclosure!  Avon-by-the-sea  Land  and 
Improvement  Co.  v.  Finn,  56  N,  J,  Bq.  805  [Err.  &  App.  1898]." 

403.  Kelease  of  Surety  by  Oiying  Collateral  Bond?  Syllabus. 
."The  giving  of  a  bond  as  collateral  security  to  a  subsisting  bond 
and  mortgage,  does  not,  per  se,  and  in  the  absence  of  any  ancillary 
agreements,  operate  as  a  suspension  of  the  right  to  prosecute  such 
bond  and  mortgage.  2.  A  surety  of  the  mortgagor  will  not  be  re- 
leased by  the  mere  giving  of  such  collateral  bond."  Firemen's 
Insurance  Co.  of  Newark  v.  Wilkinson,  35  E.  160  (Err.  &  App. 
1882).     Consult  case. 

404.  Eelease  Not  Granting  a  Eight  of  Way.  Syllabus.  "R., 
being  the  owner  of  two  lots,  conveyed  one  of  them  to  M.,  with  a 
right  of  way  over  the  other.  P.,  who  held  a  paramount  mortgage 
on  both  lots,  gave  to  M.  a  deed  of  release,  purporting  to  'grant, 
release,  quit  claim  and  set  over'  the  lot  conveyed,  together  with 
the  heriditaments  and  appurtenances  thereto  belonging/  but  there- 
in stipulating  'that  the  rest  of  the  lands  in  said  mortgage  specified 
may  remain  to  the  said  party  of  the  first  part  as  heretofore.'  On 
foreclosure — Held,  ( i )  that  the  question  whether  the  deed  of  re- 
lease operated  as  a  grant  of  a  right  of  way  out  of  the  estate  of 
the  mortgagee  was  a  legal  one;  (2)  that  it  did  not,  in  fact,  so 
operate,  and  (3)  that  the  answer,  therefore,  did  not  set  up  any 
defence  to  the  bill."  Hazeldine  v.  McVey,  67  E.  275  (Chan. 
1904). 
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405.  Keformation  of  Eeleaae.  Gonstmction  of  Apportionment 
and  Eelease  Provision.  Syllabus.  *'A  mortgagee  of  lands,  after 
a  release  thereof  from  a  prior  mortgage,  is  not  bound  by  alleged 
fraudulent  representations  of  the  mortgagor,  whereby  the  release 
is  said  to  have  been  obtained,  where  such  mortgagee  has  no  no- 
tice, actual  or  constructive,  of  the  representations."  Reformation 
denied.  Hedden  v.  Cowell,  37  E.  89  (Chan.  1883).  Squier  v. 
Shepard,  38  E.  331  (Chan.  1884),  Syllabus.  *'i.  A  purchase- 
money  mortgage  on  a  tract  of  several  acres  of  land  contained  a 
provision  that  if  the  purchaser  should,  at  any  time  before  the 
mortgage  fell  due,  sell  any  portion  of  the  premises,  the  holder  of 
the  mortgage  should  release  from  the  lien  of  the  mortgage  a  pro- 
portionate part  thereof  on  receiving  an  equivalent  proportion  of 
the  amount  then  due;  and,  further,  that  if  any  portion  of  said 
premises  should  be  sold  during  that  time,  the  mortgage  should  be 
apportioned  according  to  the  number  of  acres  sold.  2.  The  pur- 
chaser sold  all  the  premises  to  one  buyer,  Wiswall,  who  subse- 
quently sold  two  lots  of  one  and  a  half  acres  each  to  two  different 
persons,  and  the  mortgage  was  released  as  to  those  tracts  on  their 
each  paying  $1,413. — Heldy  that  the  apportionment  clause  was 
personal  to  the  first  purchaser  (the  mortgagor)  only,  and  that 
Wiswairs  grantees  of  the  unreleased  part  were  not  entitled  to  the 
benefit  thereof  on  the  foreclosure  of  the  mortgage." 

406.  Application  of  Doctrine  of  Avoidance  of  Circuity  of  Ac- 
tion. Syllabus.  "Marsden,  having  a  mortgage  which  was  a  first 
lien,  executed  a  release  by  which  he  surrendered  his  priority  of 
lien  in  favor  of  the  mortgage  of  a  building  and  loan  association, 
which  was  subsequently  foreclosed  without  making  Marsden  a 
party,  and  the  property  bought  in  by  the  association  and  conveyed, 
with  general  covenants,  to  White,  who  improved  it.  Marsden 
subsequently  filed  a  bill  to  foreclose  his  mortgage,  making  White 
and  the  association  'defendants.  White,  by  way  of  cross-bill 
against  the  association,  set  up  the  actual  and  threatened  breach  of 
his  covenants ;  arising  from  the  existence  and  foreclosure  of  the 
complainant's  mortgage,  and  prayed  that  the  association  be  de- 
creed to  pay  said  mortgage  debt.  From  this  decree  which  was  en- 
tered against  it  the  association  appealed. — Held,  that  such  decree 
deprived  the  association  of  the  benefit  of  its  release  from  the 
complainant's  mortgage,  and  that  the  doctrine  of  avoidance  of 
circuity  of  action  is  not  to  be  applied  in  favor  of  one  defendant 
in  a  suit  in  equity  if  the  result  is  to  deprive  another  defendant  of 
a  substantial  defence  to  the  claim  of  the  complainant."  Marsden 
V.  White,  71  E.  224  (Err.  &  App.  1906). 

407.  Credit  Given  on  the  Mortgage,  to  be  Given  for  Value  of 
Part  Released  on  Date  Eeleased.  "Hill  v.  Howell,  36  N.  J.  Eq. 
25  (Chan.  1882),  was  a  suit  brought  for  the  foreclosure  and  sale 
of  mortgaged  premises.  The  mortgage  was  given  by  one  Howell, 
who  subsequently  sold  to  one  Smith.  He  conveyed  six  portions 
of  the  land  to  different  parties,  and  afterwards  the  mortgagee 
released  the  tract  sold  fourthly  in  order  of  time.     The  chancellor 
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held  that,  as  the  mortgagee  had  actual  notice  and  knowledge  of 
the  first,  second,  and  third  conveyances  at  the  time  she  released 
the  fourth  from  the  incumbrance  of  her  mortgage,  she  must,  be- 
fore resorting  to  the  first,  second  and  third  tracts  on  foreclosure, 
credit  those  tracts  with  the  value  of  the  tract  released;  and  that 
value  must  be  estimated  as  of  the  time  when  the  release  is  given, 
although  the  tract  released  was  then  worth  less  than  it  was  when 
the  deed  for  it  was  given.  Applying  the  principle  of  this  case." 
Souther  v.  Pearson  et  al.,  28  Atl.  451  (Chan.  1894).  See  note 
p.  26,  in  Hill  V.  Howell,  supra. 

408.  Mortgage  May  be  Separated  from  the  Debt.  ''Tilley  re- 
leased his  mortgage  interest What  rights  then,  had  Haight, 

under  the  mortgage  thus   released   to  him? Tilley   never 

parted  with  his  debt ;  the  giving  up  of  the  mortgage  did  not  oper- 
ate to  extinguish  the  debt,  or  to  impair  the  claim  against  the  other 
property  of  Smith  [mortgagor] The  mortgage  was  sepa- 
rated from  the  debt,  and  vested  no  interest  whatever  in  Haight." 
Clark  and  Smith  v.  Smith  et  al.,  i  E.  134  (Chan.  1830). 

409.  Application  of  Com.  St.  p.  3419,  Section  34.  Syllabus. 
"On  bill  to  foreclose  a  mortgage  assigned  to  complainant,  it  ap- 
peared that  such  assignment  had  not' been  recorded;  that  the 
mortgagor,  after  it  was  made,  conveyed  the  premises  to  the 
mortgagee ;  that  the  latter,  although  the  mortgage  had  not  been 
paid,  again  conveyed  thenl  by  warranty  deed  to  the  mortgagor, 
taking  another  mortgage,  which  he  assigned  to  one  having  no 
knowledge  of  the  previous  assignment;  and  that  the  second 
mortgage  was  then  foreclosed,  without  making  complainant  a 
party.  Held,  that  such  a  conveyance  by  the  mortgagee  was  not  a 
Yelease'  within  Revision  N.  J.  p.  708,  [Com.  St.  p.  3419,  section 
347 J  which  declares  that,  if  an  assignment  be  not  recorded,  pay- 
ment to  the  mortgagee  without  knowledge  thereof,  and  a  release, 
is  binding  upon  the  assignee ;  and  complainant  was  therefore  en- 
titled to  recover."  Shotwell  v.  Matthews  et  al.,  21  Atl.  1067 
(Chan.  1891). 

410.  Release  Obtained  by  Trick  and  Frand,  Inoperative.  Syl- 
labus. "No  equity  arises  in  favor  of  a  subsequent  incumbrancer 
against  a  prior  mortgagee  from  a  release  of  the  mortgage  of  the 
latter,  which,  though  purporting  to  be  executed  by  him  by  attor- 
ney in  fact,  (the  person  who  signed  it  having  sometimes  acted  as. 
his  attorney-at-law,)  was  not  executed  by  his  authority  or  with 
his  knowledge  or  consent,  and  of  the  existence  of  which  he  had  no 
knowledge."  Release  obtained  by  trick  and  fraud  on  said  attor- 
ney and  delivered  in  violation  of  a  pledge  to  him.  McKnight  v. 
Clark,  29  E.  105  (Chan.  1878). 

411.  Eelease  After  Dedication  of  Lots.  Syllabus.  "If  a  pur- 
chaser of  a  tract  of  land  subject  to  a  mortgage  given  by  him  for 
the  consideration  money,  lays  out  the  same  in  blocks  and  streets, 
and  sells  lots  by  reference  to  the  map  by  which  it  is  laid  out,  and 
thus  dedicates  these  streets  to  public  use,  as  against  himself,  upon 
a  foreclosure  sale  made  under  the  mortgage,  in  a  suit  where  such 
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purchaser  is  a  party,  the  dedication  is  made  void.  The  purchaser 
buys  free  from  it.  2.  If,  after  the  streets  have  been  opened  and 
used  by  the  public,  the  mortgagee  releases  to  the  mortgagor  a 
block,  with  its  appurtenances,  referring  to  the  map,  one  who  had 
purchased  a  lot  in  said  block  and  on  such  a  street,  and  by  such 
purchase  had  acquired  the  title  of  the  mortgagor  to  the  middle  of 
the  street,  or  a  right  of  way  over  it,  this  release  discharged  not 
only  the  lot,  but  the  half  of  the  street,  or  the  right  of  way  to  which 
the  purchaser  acquired  title,  from  the  lien  of  the  mortgage,  and 
the  subsequent  foreclosure  sale  does  not  affect  the  title  to  such 
street  or  right  of  way."  Hague  and  Yoss  v.  Inhabitants  of  West 
Hoboken,  23  E.  354  (Chan.  1873).  In  Vreeland  v.  Torrcy,  34 
E.  314  (Chan.  1881),  **The  mortgagee,  by  bounding  the  property 
in  the  release  on  the  street,  confirmed  the  dedication  of  the  land 
in  the  situs  of  the  street  to  the  purposes  of  the  street." 

412.  Construction  of  Eelease.  "The  construction  of  the  re- 
lease, if  tested  by  its  words,  is  free  from  doubt.  The  question  in 
such  cases  is,  not  what  did  the  parties  mean  to  do,  but  what  have 
they  done  by  apt  and  proper  words.  The  whole  instrument  must 
be  considered,  and,  if  possible,  effect  must  be  given  to  every  phrase 
and  word.  Where  a  recital  is  followed  by  general  words,  the 
general  words  will  be  held  to  be  limited  or  qualified  by  the  recital, 
in  obedience  to  the  maxim,  verba  generalia,  restringuntur  ad  habi- 
litatem  ret  vel  personam.  Broom's  Max.  501."  Woodruff  v. 
Morristown  Institution  for  Savings,  34  E.  176  (Chan.  1881).  In 
Clark's  Executors  v.  Stryker,  26  E.  33  (Chan.  1875).  Syllabus. 
"The  release  in  question  in  this  case,  held  to  have  been  intended 
to  relieve  the  land  from  the  lien  of  a  mortgage,  and  not  to  remedy 
a  defect  in  title ;  the  release  purporting  to  be  a  complete  release 
of  the  party's  right  in  the  premises,  without  limitation,  exception, 
or  reservation,  and  there  being  no  indication  in  the  instrument 
itself  that  it  was  intended  merely  to  remedy  a  defect  in  tide;  and 
no  evidence  that  such  defect,  in  fact,  existed." 

In  Hall  V.  Home  Bldg:  Co.  et  al.,  37  Atl.  1019  (Chan.  1897). 
Syllabus  by  the  Court,  "i.  A  clause  in  a  mortgage  that  a  mort- 
gage^ shall,  'from  time  to  time,  and  as  often  as  request  was  made 
to  her  or  them  for  that  purpose,  release  from  the  lien  and  opera- 
tion of  the  said  accompanying  indenture  of  mortgage,  for  each 
ninety  dollars  of  principal  paid,  a  lot  of  land  to  be  selected  by  the 
said  party  obligor,  its  successors  and  assigns,  containing  two  thou- 
sand square  feet  of  land/  does  not  oblige  the  mortgagee  to  accept 
a  payment  of  less  than  $90,  or  to  release  a  fractional  part  of  two 
thousand  square  feet,  or  to  release  lots  of  an  area  less  or  more  than 
2,000  square  feet  each,  at  the  rate  of  $90  each.  2.  The  fact  that 
33  lots  out  of  more  than  1,500  were  released  to  the  mortgagor  for 
moneys  paid,  which  varied  from  $69.74  to  $99.12  per  2,000  square 
feet  of  area,  does  not  create  an  obligation  upon  the  part  of  the 
mortgagee  to  release  other  lots  at  the  rate  of  $90  per  2,000  square 
feet."  In  Avon-by-the-sea  Land  and  Improvement  Co.r  56  E- 
805  (Err.  h  App.  1898),  Covenant  to  release  during  the  'existence 
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or  continuance'  of  the  mortgage.  In  American  Net  and  Twine 
Co.  V.  Githens,  57  E.  539  (Chan.  1898).  Syllabus.  ''Where  the 
owners  of  certain  tracts  of  land  joined  in  executing  certain  con- 
current mortgages  thereon,  each  of  which  contained  a  clause  stipu- 
lating that,  on  payment  of  a  certain  specified  sum  on  such  several 
mortgages,  a  certain  tract  therein  designated  should  be  released 
from  the  lien  thereof,  the  owner  of  such  tract  could  discharge  it 
from  such  lien  by  the  payment  of  the  stipulated  amount  at  any 
time  before  the  equity  of  redemption  was  foreclosed,  notwith- 
standing the  filing  of  a  bill  to  foreclose  by  the  holder  of  one  of 
such  mortgages ;  but  the  money,  with  interest  thereon  to  the  date 
of  payment  and  the  costs  to  such  time,  should  be  paid  into  court." 

413.  The  Law  Applied  to  Payment  of  Mortgage  Debt,  Honey 
Eeceived  by  Mortgagee  for  a  Kelease  in  Fee  of  a  Portion  of  the 
Mortgaged  Premises.  "Where  money  is  paid  to  a  mortgagee  in 
consideration  of  his  release  of  a  part  of  the  mortgaged  premises 
from  the  lien  of  his  mortgage  to  a  purchaser  of  the  fee  in  the  re- 
leased portion,  the  law  applies  the  payment  in  reduction  of  the 
mortgage  debt  pro  tanto,  and  that  the  application  of  the  payment 
to  some  other  debt  between  the  parties  can  only  be  made  by  their 
mutual  agreement."  State  Mutual  B.  &  L.  Asso.  v.  Millville  Imp. 
Co.,  74  E.  727  (Chan.  1908),  affirmed  76  E.  336  (Err.  &  App. 
1909).  Note  how  application  was  made  to  the  payment  of  the 
mortgage. 

414.  Construction  of  a  Covenant  as  Sunning  with  the  Land — 
and  Orantees  entitled  to  Releases  of  Lot  Even  after  Foreclosure 
Proceedings  Begnui.  Syllabus.  **i.  A  second  mortgage  provided 
that  parts  of  the  premises  might  be  released  from  the  mortgage 
upon  payment  to  the  mortgagee  of  $50  for  every  lot  so  released, 
and  all  sums  paid  for  such  releases  should  be  applied  to  the  mort- 
gage debt  and  to  another  prior  mortgage,  and  further  recited  that, 
whereas  the  prior  mortgagee  had  agreed  to  release  any  lots  from 
its  mortgage  for  $40  for  each  lot  released,  it  was  thereby  agreed 
that  upon  payment  of  $40  for  each  lot  released  from  the  first 
mortgage  the  second  mortgagee  would  release  such  lots  for  the 
sum  of  $10  a  lot.  That  sum  multiplied  by  the  total  number  of 
lots  covered  by  the  mortgage  would  amount  to  less  than  the  sec- 
ond mortgage  debt,  but  the  release  of  less  than  one-half  of  the 
lots  at  $40  a  lot  would  discharge  the  first  mortgage.  The  tract 
had  been  laid  out  into  streets  and  lots,  and  the  mortgage  was 
executed  to  enable  the  mortgagor  to  sell  the  lots  for  building  pur- 
poses.— Held,  that  the  agreement  for  releases  contemplated  the 
execution  of  releases  by  the  second  mortgagee  for  $10  a  lot  when- 
ever releases  for  the  same  lots  were  executed  by  the  first  mort- 
gagee at  $40  a  lot,  and  that  the  second  mortgagee  would  be  en- 
titled to  $50  for  each  lot  released  after  the  first  mortgage  was 
discharged,  though  the  second  mortgagee  was  not  required  to 
execute  releases  unless  similar  releases  were  executed  at  the  same 
time  by  the  first  mortgagee.  2.  The  covenant  for  releases  was  not 
personal  to  the  mortgagor,  but  ran  with  the  land  for  the  benefit 

18 
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of  a  grantee  of  the  mortgagor,  even  though  it  was  not  expressly 
so  stated.  3.  Where  a  second  mortgage  contained  a  covenant  to 
release  the  mortgaged  lots  from  the  lien  for  the  benefit  of  the 
mortgagor  and  his  grantees  to  enable  him  to  sell  the  mortgaged 
property  for  building  lots,  the  right  of  his  grantees  to  releases  for 
lots  sold  in  good  faith  before  default  continues  after  default  and 
even  after  foreclosure  proceedings  are  begun ;  a  purchaser  from 
the  mortgagor  prior  to  default  being  entitled  to  redeem."  Ventnor 
Inv.  &  Realty  Co.  v.  Record  Development  Co.,  79  E.  103  (Chan. 
191 1 ),  and  cases  cited,  p.  107.  Harris  v.  Pearsall,  83  E.  472 
(Chan.  1914).  Syllabus.  **Where  a  mortgage  provided  that  any 
person  acquiring  two  thousand  five  hundred  square  feet  of  land 
covered  thereby  might  at  any  time  tender  the  money  and  have  the 
benefit  of  the  clause  for  release  of  such  portion,  such  provision 
constituted  a  continuing  covenant  on  the  part  of  the  mortgagee  to 
release  to  any  purchaser  of  two  thousand  five  hundred  square 
feet  or  more  the  amount  so  purchased  on  tendering  the  propor- 
tionate part  of  the  mortgage  debt.'* 

414a.  Mortgage  Eestored  to  Its  Former  Position.  ''Before  the 
suit  he  [mortgagee]  had  released  from  his  mortgage  a  term  in 
the  mortgaged  premises,  created  by  A.  W.  Bockee  the  life-tenant, 
for  ten  years.  But  this  release  had  been  extinguished,  and  the 
term  surrendered  by  a  deed  for  that  purpose,  executed  by  the 
complainant,  A.  W.  Bockee,  and  the  grantee  of  the  term,  and  the 
mortgage  restored  to  its  former  position.  This  leaves  the  rela- 
tion of  the  parties  as  it  stood  before  that  term  was  created,  and 
released  from  that  mortgage."  Hanford  v.  Bockee,  20  E.  104 
(Chan.  1869). 

414b.  When  Mortgagor  Must  Show  Beceipt  of  Honey  by  Mort- 
gage. Syllabus.  **In  a  suit  for  an  accounting  by  a  judgment 
creditor  against  his  debtor's  mortgagee,  the  mortgagor,  under  a 
contract  with  the  mortgagee  to  release  any  mortgaged  lot  upon 
payment  to  him  of  $20,  is  not  entitled  to  credit  of  that  amount  for 
each  lot  released  at  his  request,  unless  it  is  shown  that  the  mort- 
gagee actually  received  the  money."  Somers  v.  Cresse,  13  Atl. 
23  (Chan.  1881).     Bill  of  discovery. 

414c.  Feme  Covert's  Separate  Eelease  Invalid.  Syllabus.  "The 
separate  release  of  a  feme  covert,  will  not  extinguish  her  right  of 
dower.     Dodge  v.  Aycrigg,  12  E.  82  (Chan.  1858). 
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Dower,  Need  Not  Account  for  Rents. 

423.  Effect  of  Recording  Certificates  of  Tax  Sale,  as  a  Mortgage. 

415.  Application  of  Eents  to  Payment  of  His  Mortgage  by  Hort- 
gagee  in  Possession  of  the  Premises.  Mortgagee  Refusing  to  Enter. 
Collecting  Bents  by  Authority  of  Mortgagor.  "What  are  their 
respective  rights  in  certain  rents  of  the  mortg^aged  premises  ?  The 
premises  are  subject  to  five  mortgages.  The  first  two  and  the 
last  two  are  held  by  the  defendant.     The  complainant  holds  the 

third The   defendant  took  possession   of   the  mortgaged 

premises,  under  all  four  of  his  mortgages pursuant  to  an 

arrangement  with  the  mortgagor [After  paying  taxes,  in- 
surance, etc.,  out  of  the  rents  he  was  to]  :  Apply  the  balance  to 
the  payment  of  his  mortgage  debt  in  such  order  as  he  might  elect. 

The  rule  is  settled  that  a  mortgagee  who  takes  possession 

of  the  mortgaged  premises  thereby  renders  himself  liable  to  be 
charged  with  their  rental  value,  and  this  liability  attaches  to  him 

whether  he  actually  receives  rent  or  not A  mortgage  which 

does  not,  by  its  terms,  pledge  the  rents  and  profits  of  the  mort- 
gaged premises  for  the  payment  of  the  mortgage  debt  [complain- 
ant's did  not] ,  creates  no  lien  on  them,  and  gives  the  mortgagee  no 
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right  to  them.  The  mortgagor,  while  he  remains  in  possession, 
may  take  them  and  apply  them  to  his  own  use  without  being  liable 
to  account  for  them.  And  he  may  also  make  a  valid  assignment 
of  them  in  favor  of  a  subsequent  incumbrancer  as  against  a  prior 

incumbrancer According  to  the  rule  now  in  force,  a  prior 

incumbrancer  has  an  unquestionable  right,  as  against  the  mort- 
gagor and  subsequent  incumbrancers,  in  case  his  security  is  un- 
certain or  precarious,  to  have  the  rents  of  the  mortgaged  prem- 
ises, accruing  subsequent  to  the  appointment  of  a  receiver,  se- 
questered for  his  benefit The  defendant  holds  mortgages 

both  prior  and  subsequent  to  that  of  the  complainant,  and  took 

possession  under  both The  rule  is  well  settled  that  a  prior 

incumbrancer  who  has  had  possession  of  the  mortgaged  premises 
must  account  to  the  subsequent  incumbrancer,  but  the  converse  is 

not  true If  we  treat  the  defendant  as  in  possession  under 

his  first  two  mortgages,  he  is  bound  to  account,  but  if  we  treat 

him  as  in  possession  under  his  last  two,  he  is  not Taking 

possession  is  simply  a  mfethod  of  payment In  legal  substance 

the  rents  were  paid  to  the  defendant,  under  authority  from  the 
mortgagor,  and  with  permission  from  him  to  the  defendant  to 
apply  them  as  he  saw  fit,  and  the  complainant,  at  the  time  the  de- 
fendant made  an  appropriation  of  them,  [towards  the  satisfaction 
of  his  last  mortgage],  having  neither  a  lien  on  them  [by  reason 
of  his  third  mortgage]  nor  any  right  in  them,  has  no  right  to  have 
such  appropriation  changed."  Leeds  v.  Gifford,  41  E.  465  (Chan. 
1886),  affirmed  45  E.  245  (Err.  &  App.  1888).  a  suggestive  case. 

In  Demarest  v.  Berry,  16  E.  483  (Chan.  1864),  "The  facts  re- 
lied upon  to  charge  the  mortgagee  with  the  profits,  are,  that  he 
permitted  the  mortgagor  to  remain  in  possession,  using  the  per- 
sonal property  of  the  mortgagee,  and  to  carry  on  the  business  of 
making  cider  and  distilling  spirits,  with  the  assistance  of  the 
mortgagee,  and  to  some  extent  in  his  name.  The  evidence  does 
not  show  that  the  mortgagor  acted  as  the  agent  or  tenant  of  the 
mortgagee,  or  that  he  in  any  way  attorned  to  him,  or  recognized 
his  right  to  the  possession  of  the  premises.  [Mortgagee  received 
no  part  of  the  profits,  p.  484] .  Nor  was  the  mortgage  used  to 
protect  the  possession  of  the  mortgagor,  or  to  obstruct  a  recovery 
by  the  judgment  creditors.  Mere  laches  in  the  enforcement  of  his 
demand,  is  no  ground  to  deprive  the  mortgagee  of  his  interests." 
In  Denman  v.  Nelson,  31  E.  452  (Chan.  1879).  Mortgagee  in 
possession  under  three  mortgages,  with  mortgage  authority  to  col- 
lect rents,  can  appropriate  rents  to  the  interest  of  all  or  any  of 
theml  In  Best  v.  Schermier,  6  E.  155  (Chan.  1847).  A  mort- 
gagor is  entitled  to  the  rents  while  he  is  in  possession  by  his  ten- 
ants, and  can  authorize  last  mortgagee  to  collect  same  and  apply 
them  as  payments  on  his  mortgage.  In  Onderdonk  v.  Gray,  19  E. 
6j  (Chan.  1868).  Mortgagee  must  be  in  possession  as  mortgagee, 
and  not  as  tenant  of  mortgagor. 

416.  Diortgagee's  Eights  as  Against  a  Tenant  of  Mortgagor  on 
a  Lease  Hade  by  Mortgagor  Subsequent  to  Such  Mortgage.    ''A 
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single  question  is  presented  by  this  demurrer whether  a 

mortgagee  can  in  this  court  claim  of  a  tenant  of  the  mortgagor, 
upon  a  lease  made  subsequent  to  the  mortgage,  the  rent,  after 
notice  given  of  the  existence  of  the  mortgage  and  demand  of  pay- 
ment." No.  Price  v.  Smith  et  al.,  2  E.  517  (Chan.  1838).  In 
Howell  V.  Schenck,  24  L.  89,  A  mortgagee  may  consider  the  lessee 
of  a  mortgagor,  subsequent  to  the  giving  of  his  mortgage,  a  tres- 
passer, not  entitled  to  the  emblements.  In  Sanderson  v.  Price,  21 
L.  637  (Err.  &  App.  1846),  Mortgagee  can  recover  for  mesne 
profits,  against  such  tenant,  only  from  his  actual  entry.  In  Hinck 
V.  Cohn,  92  Atl.  378 '(Err.  &  App.  1914),  and  cases  cited.  Sylla- 
bus by  the  Court,  "i.  A  tenant  of  the  mortgagor  under  a  lease 
executed  subsequently  to  the  mortgage,  upon  which  mortgage  de- 
fault has  been  made,  by  attornment  and  payment  of  the  rent  ac- 
cruing subsequently  to  the  mortgagee,  disentitles  the  mortgagor 
from  recovering  such  rent  from  the  tenant." 

417.  Basis  of  Eent,  Fixed.  On  bill  to  redeem.  Defendant, 
tenant  of  mortgagor  for  one  year,  held  over.  "The  defendant  and 
mortgagee  in  possession  should  account  for  the  rents  from  the 
same  date,  upon  the  terms  agreed  upon  by  the  parties  for  the  year 
covered  by  the  lease."  Shields  v.  Lozear,  22  E.  452  (Chan.  1871), 
affirmed  23  E.  509  (Err.  &  App.  1872). 

418.  Mortgagee  Does  Not  Take  Possession  Quoad  Judgment 
Creditors  by  Merely  Exchanging  His  Mortgage,  by  Foreclosure,  for 
a  New  One.  Syllabus.  "The  complainant,  in  a  bill  to  foreclose 
a  mortgage,  agreed  with  a  defendant,  who  had  purchased  the 
equity  of  redemption  from  the  mortgagor,  that  if  he,  the  defend- 
ant, should  buy  the  land  at  the  sheriff's  sale,  he,  the  complainant, 
would  take  a  new  mortgage  for  the  amount  of  his  decree.  Ac- 
cordingly, the  land  was  struck  off  by  the  sheriff  to  the  complain- 
ant, who  directed  the  sheriff  to  make  his  deed  to  the  defendant — 
the  latter  giving  the  new  mortgage  to  the  complainant.  The  de- 
fendant never  gave  up  the  possession. — Held,  that  the  complain- 
ant could  not  be  charged  with  rents  and  profits,  as  a  mortgagee 
in  possession,  in  favor  of  judgment  creditors  of  the  mortgagor, 
who  had  acquired  a  lien  upon  the  equity  of  redemption  subse- 
quent to  the  original  mortgage,  but,  inadvertently,  had  not  been 
made  defendants  in  foreclosure."  By  the  Court.  "With  respect 
to  them,  [judgment  creditors],  the  case  is  just  as  it  would  have 
been  if  the  foreclosure  suit  had  never  been  brought,  and  the  com- 
plainant, retaining  his  original  mortgage,  had,  with  Fenning's  con- 
sent, [owner  of  equity  of  redemption],  advanced  the  money  to 
pay  earlier  incumbrances,  on  an  agreement  that  he  was  to  have 
the  lien  of  those  incumbrances  for  his  security."  Van  Duyne 
V.  Shann,  41  E.  311,  315  (Err.  &  App.  1886). 

418a.  Mortgagee  not  Pnt  in  Possession  by  Tenant's  Conditional 
Payment  of  One  Month's  Eent:  Absolute  Deed  in  Form.  Sylla- 
bus. "The  mortgagee  in  a  mortgage  in  the  form  of  a  deed  will 
be  required  to  account  only  for  the  rents  actually  received,  having 
had  no  actual  possession,  except  so  far  as  given  by  the  payment 
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to  him  by  the  tenant  of  a  month's  rent,  on  the  condition  that  it 
should  be  paid  back  to  him  if  he  had  to  pay  the  mortgagor;  and 
ht  having,  because  of  notice  from  the  mortgagor,  refused  to  pay 
more."    Griff  en  v.  Cooper,  74  E.  17  (Chan.  igbS). 

419.  Mortgagee  in  Possession  is  Entitled  to  Eents  and  Profiti 
Until  His  Claim  is  Paid.  *'From  these  authorities the  mort- 
gagee, when  in  possession,  is  entitled  to  the  rents  and  profits  until 
his  claim  is  wholly  paid,  as  against  the  widow,  who  became  the 
wife  of  the  mortgagor  after  the  execution  of  the  mortgage,  as  well 
as  against  the  heir."  Wait's  ExV  v.  Savage  et  al.,  15  Atl.  226 
(Chan.  1881). 

420.  First  Mortgagee  Foreclosing  and  not  Making  Subsequent 
One  a  Party,  May  Force  Such  an  One  to  Bedeem,  and,  if  Redeemed, 
Must  Account  for  Eents.  When  a  first  mortgagee  becomes  the 
purchaser  and  takes  possession  of  premises  under  his  own  fore- 
closure suit,  to  which,  by  inadvertence,  a  second  mortgagee  has 
not  been  made  a  party,  he  can  compel  such  second  mortg^ee  to 
redeem  in  a  reasonable  time  or  be  foreclosed;  if  redeemed  he 
must  account  for  the  rents  during  his  occupation.  Parker  v. 
Child,  25  E.  42  (Chan.  1874). 

421.  Mortgage  Declared  Satisfied  on  Mortgagee's  Failure  to  Ac- 
count. Syllabus.  "4.  Where  the  mortgagor  asks  to  redeem,  the 
burden  [to  account]  is  upon  him,  unless  he  shows  that  the  mort- 
gagee has  been  in  possession.  5.  Where  it  appears  that  the  mort- 
gagee has  been  in  possession,  and  he  is  called  upon  to  account  for 
the  rents  and  profits  and  he  fails  to  do  so,  his  mortgage  will  be 
declared  satisfied."     Morgan  v.  Morgan,  48  E.  399  (Chan.  1891). 

422.  Mortgagee  in  Possession,  Who  is  Also  Orantee  of  Unas- 
signed  Dower  Eights,  Need  not  Account  for  Eents.  Syllabus. 
"Under  section  2  of  the  Dower  act  (Gen.  Stat,  p.  1^/6),  [Com.  St. 
p.  2045],  providing  that,  till  dower  be  assigned  to  her,  the  widow- 
may  hold  the  mansion-house  of  her  husband,  and  the  plantation 
thereto  belonging,  without  liability  for  rent,  a  grantee  of  the  dower 
tights,  in  possession,  who  is  also  the  holder  of  a  mortgage  on  the 
premises,  is  not  required,  on  foreclosing  the  mortgage  before  the 
dower  is  assigned,  to  account  for  rent."  Moffett  v.  Trent,  66  E. 
143  (Chan.  1904),  and  cases  cited. 

423.  Effect  of  Eecording  Certificate  of  Tax  Sale,  as  a  Mortgage. 
Syllabus.  **A  purchaser  at  a  tax  sale  who  records  his  certificate 
as  a  mortgage,  pursuant  to  section  56  of  the  Tax  act  (Pamph.  L. 
1903,  p.  430),  [Com  St.  p.  5135],  is  entitled  to  the  rents  and  profits 
of  the  land  and  need  not  account  to  the  owner  therefor  upon- the 
redemption  of  the  property."  Anson  v.  Elwood,  76  L.  56  (Sup. 
Ct.  1908).  Baldauf  v.  Mann,  86  L.  460  (Sup.  Ct.  1914).  The 
converse  of  Anson  v.  Elwood,  supra.  In  case  of  payment  of  rents 
to  the  owner  by  the  tenant,  purchaser  may  recover  it  from  the 
owner  on  the  theory  of  money  had  and  received  to  his  use.  No 
formal  notice  to  the  owner  is  required  except  in  cases  where  it  is 
intended  to  cut  off  the  right  to  redeem. 
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424.  Mortgage  Repledged  With  Consent  of  Obligor.    Amount  Secured. 

425.  Money  Produced  by  New  Incumbrance  Devoted  to  Improvement  of 

Mortgaged  Premises  Cannot  Have  Precedence,  Over  Existing  In- 
cumbrance. 

424.    Mortgage  Sepledged  with  Consent  of  Obligor.    Amount 

Secured.     "The  bond  and  mortgage having  been  paid  with 

the  money  of the  tenant  of  the  equity  of  redemption,  were 

discharged  as  to  all  subsequent  incumbrances The  mort- 
gage as  against  him,  [said  tenant],  acquired  new  life  on  its  trans- 
fer [at  the  request  and  for  the  benefit  of  said  tenant],  to  Pierson, 
but  it  cannot  be  restored  to  its  lost  priority."  Bolles  v.  Wade 
et  al.,  4  E.  460  (Chan.  1844).  In  Stout  v.  Vankirk,  10  E.  80 
(Chan.  1854),  "Nor  can  the  debtor  himself,  after  he  has  paid  the 

judgment,  in  any  way  revive  it  against  a  bona  fide  mortgage 

creditor who  had  a  lien  at  the  time  of  payment,  or  acquired 

prior  to  the  act  of  the  debtor,  by  which  it  is  sought  to  affect  his 
lien.  Payment  by  the  debtor  operates  for  the  benefit,  and  as  a 
release  in  favor  of  cr-editors  having  liens  on  the  same  fund  bound 
by  the  judgment."  In  Large  v.  Van  Doren,  14  E.  211  (Chan. 
1862),  "There  was  a  payment  upon  the  mortgage  debt  by  which 
the  lien  upon  the  mortgaged  premises  was  diminished.  This  being 
the  case,  it  is  not  in  the  power  of  the  mortgagee  to  revive  the  lien 
for  the  original  amount  by  refunding  or  reloaning  the  money  paid, 
to  the  prejudice  of  a  bona  fide  incumbrancer,  whose  incumbrance 
is  subsequent  to  the  mortgage,  but  prior  to  the  repayments."  In 
Atwater  v.  Underbill,  22  E.  603  (Err.  &  App.  1872),  "A  mortgage 
which  has  been  satisfied  may  be  given  a  new  vitality  by  a  re-deliv- 
ery by  the  mortgagor  to  the  mortgagee  or  a  third  person,  upon  a 
new  consideration,  or  for  a  purpose  different  from  that  for  which 
it  was  made But  to  give  such  effect  to  the  mortgage  the  re- 
pledging  must  be  made  by  the  authority  of  the  person  whose  es- 
tate is  sought  to  be  held  for  the  performance  of  the  new  obliga- 
tion [husband  in  this  case  had  no  power  to  repledge  a  mortgage 
on  his  wife's  estate] ." 

In  Robinson  v.  Urquhart,  12  E.  515  (Err.  &  App.  1859).  Syl- 
labus. "If  the  mortgage  debt  is  paid,  and  if  there  be  no  inter- 
vening incumbrance,  the  mortgagor  may  use  the  mortgage  again, 
and  may  pledge  it  for  another  debt."  tloy  v.  Bramhall,  19  E. 
563  (Err.  &  App.  1868).  Syllabus.  "Where  a  mortgagor,  in- 
debted also  to  a  third  person,  procures  the  assignment  of  the 
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mortgage  to  such  third  person,  who  pays  the  mortgagee,  as  the 
consideration  of  the  assignment,  a  portion  of  the  mortgage  debt 
— the  mortgagor  giving  the  mortgagee  his  note  for  the  balance- 
under  an  arrangement  that  the  assignee  shall  hold  the  mortgage 
for  the  amount  paid  by  him  for  the  assignment,  and  for  the  residue 
of  the  principal  sum  named  therein,  as  security  for  the  other  in- 
debtedness of  the  mortgagor  to  him,  the  mortgage  will  be  good 
in  the  hands  of  the  assignee  as  against  the  mortgagee  for  the  full 
amount  of  the  principal  sum  named  therein,  the  delivery  by  the 
mortgagor  of  the  mortgage  so  assigned  giving  it  a  new  vitality 
as  to  him,  the  effect  of  which  he  is  estopped  in  equity  from  con- 
troverting; but  as  against  incumbrancers  or  grantees  of  parts 
of  the  mortgaged  premises,  intermediate  the  making  of  the  mort- 
gage and  its  assignment,  the  assignee  can  hold  it  only  for  the 
amount  he  paid  to  the  mortgagee  for  the  assignment."  In  State 
Mutual  B.  &  L.  Asso.  v.  Millville  Imp.  Co.,  74  E.  721  (Chan. 
1908),  affirmed  76  E.  336  (Err.  &  App.  1909).  Mortgage  re- 
pledged  to  secure  loan  from  building  company. 

425.  Honey  Produced  by  New  Incnmbrance,  De70ted  to  Im- 
provement of  Mortgaged  Premises,  Cannot  have  Precedence  over 
Existing  Incnmbrance.  "A  revival  or  renewal  of  a  mortgage 
once  paid,  is  tantamount  to  the  execution  of  a  new  mort- 
gage and  the  creation  of  a  new  incumbrance.  No  authority  has 
been  produced  to  sustain  the  position  that  the  owner  of  the  equity 
of  redemption  can  create  a  new  incumbrance  on  the  mortgaged 
premises,  which  shall  take  precedence  over  the  existing  incum- 
brance, by  a  devotion  of  the  money  produced  by  the  new  incum- 
brance to  the  improvement  of  the  premises  and  a  corresponding 
increase  in  their  value.'*  Peiffer  v.  Bates,  45  E.  314  (Err.  &  App. 
1889). 
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CHAPTER  LXIV. 

REPLEVIN. 


426.     "The  plaintiff  below,  Schalk,  was  first  mortgagee 

His  mortgagor,  Higgins,  executed  a  second  mortgage  to  Rogers, 
who  foreclosed,  and,  at  the  sale,  purchased  the  premises.  There- 
upon, Rogers  entered,  and  removed  a  steam  engine,  which,  as  a 
fixture  upon  the  realty,  was  subject  to  Schalk's  mortgage,  and 
sold  it  to  the  defendant  below,  Kircher.  At  the  time  of  Rogers' 
entry,  and  the  severance  of  the  engine,  Schalk's  mortgage  was  due, 
but  he  had  not  taken  possession.  Under  these  circumstances, 
Schalk  brought  replevin  against  Kircher  for  the  recovery  of  the 

engine In  this  state The  mortgage  is  regarded,  not 

as  a  common  law  conveyance,  on  condition,  but  as  a  security  for  a 
debt,  the  legal  estate  being  considered  as  subsisting  only  for  that 

purpose.' And  there  does  not  occur  to  me  any  use  which,  in 

a  court  of  law,  <:an  be  made  of  the  legal  estate  of  a  mortgagee  be- 
fore foreclosure  or  entry,  save  the  assertion  and  maintenance,  by 
himself,  his  heirs  or  assigns,  of  a  right  to  the  possession  of  the 
land,  continuing  until  payment  of  the  debt.  For  all  other  pur- 
poses, the  mortgagor  is  the  legal  owner.  The  mortgagee  cannot, 
therefore,  with  propriety,  insist  upon  being  legally  entitled  to  a 
remedy,  the  enforcement  of  which  pertains  to  the  general  legal 

ownership  of  the  land If  the  severance  has  impaired  the 

security,  he  may  maintain  an  action  at  law  [Jackson  ads.  Turrell, 
p.  329]  against  the  wrongdoer,  for  the  injury  inflicted."  Kircher 
v.  Schalk,  39  L.  336,  337  (Sup.  Ct.  1877),  cited  in  Devlin  v.  Col- 
lier, 53  L.  426  (Err.  &  App.  1891),  and  Blue  v.  Everett,  56  E.  457 
(Err.  &  App.  1897). 
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427.    Corporation  Cannot  Oust  Court  of  Right  to  Supervise  Conduct  of 
Trustee  in  Foreclosing  a  Mortgage. 

427.  Corporation  Cannot  Onst  Court  of  Eight  to  Supervise  Con- 
dnet  of  Tmstee  in  Foreclosing  a  Mortgage.  ''The  prohibition  is 
against  instituting  any  suit  or  proceeding  in  equity  or  at  law  for 
the  foreclosure  of  this  mortgage,  or  for  the  appointment  of  a  re- 
ceiver, or  for  any  other  remedy  'under  this  mortgage.' It 

[mortgage]  provides  that  the  trustee  shall  enforce  the  mortgage 
by  entering  and  taking  possession — apparently  by  the  strong  hand 
— and  proceed  to  sell  the  property  without  the  aid  of  any  court. 
Then  follows  a  clause  providing  'that  the  rights  and  remedies 
secured  to  the  holders  of  the  aforesaid  bonds  by  the  mortgage 
shall,  as  against  the  mortgage  premises,  and  every  part  thereof, 
be  exclusive  of  all  others,  any  law  or  usuage,  present  or  future, 
to  the  contrary  notwithstanding.*  And  it  provides  that  the  mode 
of  sale  fixed  by  the  mortgage  shall  be  exclusive  of  all  others. 

I  am  of  the  opinion  that  the  clauses  in  the  mortgage  now 

under  consideration  are  impotent  to  deprive  this  court  of  its 
ancient  and  inherent  right  to  supervise  the  conduct  of  trustees  in 
the  execution  of  their  trusts."  Reinhardt  v.  Inter-State  Tele- 
phone Co.,  71  E.  76  (Chan.  1906). 
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CHAPTER  LXVI. 

SPECIFIC  PERFORMANCE. 

428.  Fixed  Basis  of  Decree  for  Every  Specific  Performance. 

429.  Doubtful  Titles — When  Agreement  is  Silent — Implication  of  Good 

Title  is  Rebuttable. 

430.  Right  Lost  by  Delay  and  Laches. 

431.  Title  Sufficient  if  Unincumbered  When  Decree  of  Court  is  Given. 

432.  Decree  of  Specific  Performance  How  Enforceable,  etc. 
433'     Parol  Contract  to  Execute  a  Mortgage. 

434.  Specific  Performance  of  Agreement  to  Purchase  a  Mortgage.    Ju- 

dicial Discretion. 

435.  Specific  Performance  Decreed  to  Improvident  Agreements. 

436.  Specific  Performance  of  a  Contract  for  Sale  Which  Trustee  Had  no 

Power  to  Make,  Refused. 

437'    Specific  Performance  to  Convey  With  Mortgage. 

438.  Specific  Performance  for  Purchase  Granted  to  Trustee  Who  Pur- 
chased at  His  Own  Sale. 

438a.  A  Mere  Flat  Recital  That  There  is  a  Mortgage,  Does  Not  Create  a 
Lien.    Vendee  Also  Protected  by  Foreclosure. 

438b.  Specific  Performance  of  Covenant  for  Further  Assurances,  Not 
Enforced. 

428.    Fixed  Basis  of  Decree  for  Every  Specific  Ferf ormance.    By 

carelessness  party  bid  far  in  excess  of  value  of  premises  and 
would  not  be  relieved  of  his  bid.  Action  to  force  him  to  pay 
amount  of  bid.  "The  specific  performance  of  an  agreement  rests 
in  the  sound  discretion  of  the  court.  It  is  a  matter  of  favor,  not 
of  right.  To  secure  the  court's  favor  the  agreement  should  be 
just,  equal  and  agreeable  to  good  conscience,  and  not  a  catching 
bargain.  The  contract  here  is  not  such  an  agreement,  it  is  not 
conscionable,  and  should  not  be  enforced  in  a  court  of  equity. 

Crane  v.  De  Camp,  6  C.  B.  Gr.  414  [Err.  &  App.  1869] 

The  parties  should  be  left  to  their  remedy  and  defence  at  law." 
Sullivan  v.  Jennings,  44  E.  13  (Chan.  1888). 

In  Twining  v.  Neil,  38  E.  471  (Chan.  1884),  and  cases  cited. 
Defendant  made  no  inquiries  as  to  title.  "Parties  are  left  to  their 
remedy  at  law.     If  a  bargain  appears  unconscionable  this  court 

never  enforces  it,  unless  third  parties  become  interested... 

It  is  not  simply  that  a  bargain  is  a  hard  one,  but  that  it  is  so 
unequal  and  unjust  as  to  shock  the  mind."  In  Ely  v.  Perrine,  2 
E.  401  (Chan.  1841),  "It  seems  from  an  inspection  of  the  record 
of  the  decree  under  which  this  sale  was  made,  that  the  mortgage, 
though   signed  by  Mrs.   Woodhull,  the  mortgagor's  wife,  was 
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never  acknowledged  by  her;  and  yet  the  decree  is  drawn  up  in 
the  usual  form,  against  her  as  well  as  her  husband.  [This  diffi- 
culty is  distinctly  alleged  in  the  answer.] Can  this  decree 

bar  the  dower  right  of  Mrs.  Woodhull?    I  cannot  see  how  it 

can He  [defendant]  complains  that  the  title  is  defective. 

It  is  true  that  by  the  articles  of  sale  the  property  was  set  up  sub- 
ject *to  all  legal  prior  incumbrances.'  Yet  who  could  have  im- 
agined that  the  claim  of  one  of  the  very  defendants  was  not  ex- 
tinguished by  the  suit? The  principle  is  well  settled,  that 

a  decree  for  specific  performance  will  never  be  made,  unless  sub- 
stantial justice  will  be  advanced  thereby.     The  parties  will  be 

left  to  their  remedies  at  law Here  it  is  manifest  that  a 

wrong  would  be  done." 

429.  Doubtful  Titles.  When  Agreement  is  Silent,  Implication 
of  a  Good  Title  is  Eebnttable.  Mortgage  under  which  title  was 
derived  was  without  words  of  inheritance,  given  to  an  alleged 
corporation  sole,  and,  therefore,  alleged  by  complainant  to  pass 
a  title  in  fee.  "It  is  quite  clear  that  if  this  court  were  to  compel 
the,  defendant  to  take  the  title  in  question,  it  would  have  no  ju- 
dicial certainty  that  he  would  not  be  subject  hereafter  to  litiga- 
tion to  test  before  other  tribunals,  in  direct  proceedings,  the  very 
question  which  it  would  have  decided  in  this  suit.  Much  less 
could  it  be  certain  that  he  would  not  be  embarrassed  in  disposing 
of  the  property  to  purchasers  by  the  apparent  defect  of  estate 
which  he  now  urges  in  his  defence.  Under  such  circumstances, 
a  decree  of  specific  performance  should  be  denied."  Cornell  v. 
Andrews,  35  E.  18  (Chan.  1882),  and  note  p.  7,  on  doubtful 
titles;  S.  C.  affirmed  36  E.  324  (Err.  &  App.  1882),  "Without, 
therefore,  intimating  any  opinion  whether  this  title  is  doubtful  or 
sufficiency  certain  to  compel  a  specific  performance  of  this  agree- 
ment, it  will  be  ordered,  for  want  of  sufficient  proof  of  complain- 
ants' title,  that  the  decree  denying  the  complainants'  relief  on  the 
bill  and  proofs  be  affirmed,  without  costs,  and  without  prejudice 
to  filing  a  new  bill,  or  to  an  application  to  amend."  Cases,  where 
there  appeared  debatable  grounds  for  a  doubt  that  could  not  be 
settled  without  litigation,  or  which  would  expose  a  purchaser  to 
the  hazard  of  litigation,  collected  in  Meyer  v.  Madreperla,  68  L. 
267  (Err.  &  App.  1902),,  or.  Van  Riper  v.  Wickersham,  yy  E. 
237  (Err.  &  App.  1910). 

In  Deseumeur  v.  Rondel,  76  E.  402  (Chan.  1909),  "The  state 
of  this  title  does  not  turn  upon  the  settlement  of  a  doubtful  ques- 
tion of  law,  [which  courts  should  settle  so  far  as  possible],  but 
upon  the  settlement  of  a  state  of  facts,  and  such  facts  are  not 
susceptible  of  proof  at  any  and  all  times  by  the  persons  for  whose 
protection  such  proof  is  necessary,  and,  in  the  case  at  bar,  there 
are  no  proofs  concerning  the  circumstances  upon  which  the  va- 
lidity or  invalidity  of  the  title  depends It  is  not  shown  to 

be  merchantable  in  the  case  at  bar."  Such  title  should  not  be 
forced  upon  a  vendee.  Real  parties  in  interest  were  not  in  court, 
p.  404.     In  Newark  Sav.  Inst.  v.  Jones,  37  E.  451,  456  (Chan. 
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1883),  affirmed  38  E.  299  (Err.  &  App.  1884),  "The  agreement 
is  silent  as  to  the  character  of  the  title  to  be  given,  and  while  in 
such  case,  in  the  absence  of  proof  to  the  contrary,  the  implication 
arises  that  the  title  to  be  conveyed  is  to  be  a  good  one  and  there- 
fore free  from  incumbrance,  that  implication  may  be  rebutted. 
Notice  is  sufficient  to  rebut  the  mere  implication,  and  parol  proof 

is,  on  this  ground,  admissible The  evidence  is  therefore 

competent  to  show  notice  and  rebut  the  implication The 

complainant  was  not  required,  under  the  contract,  to  warrant  the 
title It  was  required  to  convey  the  land.  And,  by  implica- 
tion, in  the  absence  of  evidence  of  facts  rebutting  the  implication, 
was  bound  to  give  a  good  title.  But  the  evidence  shows  that  the 
bargain  was  not  for  a  good  title  but  for  the  interest  the  bank  had 
in  the  property.  No  laches.  In  Rodman  v.  Zilley  et  al.,  i  E. 
328  (Chan.  1831),  Although  defendant  h^d  notice  of  a  prior 
mortgage,  court  may  be  informed  of  the  amount  of  the  incum- 
brance and  state  of  title,  to  decide  what  order  may  be  expedient. 
Intoxication  ineffectual  defence.  In  Young  v.  Collier,  31  E. 
447  (Chan.  1879),  "The  fact  that  the  mortgage stood  un- 
cancelled on  the  record,  constituted  no  reasonable  objection  to  the 

title The  bond  was cancelled It  appears 

to  have  been  paid  in  full over  sixty  years  ago." 

430.  Eight  Lost  by  Delay  and  Laches.  "This  bill  seeks  the 
specific  performance  of  an  agreement  alleged  to  have  been  made 
by  the  defendant  to  purchase,  for  the  benefit  of  the  complainant, 
certain  lands  which  were  sold  under  an  execution  against  him 

in  a  foreclosure  suit The  defence If  no  time 

was  originally  limited,  still  the  complainant's  right  to  enforce  the 

trust  has  been  lost  by  his  own  delay  and  laches The  usual 

maxim  is,  that  a  party  seeking  specific  performance  must  show 
himself  ready,  desirous,  prompt,  and  eager,  to  perform  the  con- 
tract.    Unreasonable  delay  will,  of  itself,  be  often  a  bar  to  a  suit 

of    this    character 'And   even,'   says   Judge    Story 

*when  time  is  not  thus  either  expressly  or  impliedly  of  the  es- 
sence of  the  contract,  if  the  party  seeking  a  specific  performance 
has  been  guilty' of  gross  laches,  or  has  been  inexcusably  negligent 
in  performing  the  contract  on  his  part,  or  if  there  has  in  the  in- 
termediate period,  been  a  material  change  of  circumstances  affect- 
ing the  rights,  interests,  or  obligations  of  the  parties :  in  all  such 
cases  courts  of  equity  will  refuse  to  decree  any  specific  perform- 
ance, upon  the  plain  ground  that  it  would  be  inequitable  and  un- 
just.' I  think  in  the  light  of  these  rules,  it  may  be  fairly  said 
that  the  complainant  has  lost  his  equitable  claim  to  the  lands  in 

controversy He  could  not  reasonably  require  the  defendant 

to  retain  the  property  indefinitely  [for  over  two  years,  agreement 
for  sixty  days]  for  his  benefit This  delay  is  but  imper- 
fectly explained ;  it  is  far  from  being  justified.  In  this  interval 
the  complainant  permitted  the  defendant  to  perform  many  acts 
which  appeared  to  show  that  he  considered  himself  the  owner 
of  the  land.     He  improved  the  property  by  fencing  and  ditching. 
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and  in  other  ways.  He  sold  part  of  it."  Merritt  v.  Brown,  2t 
E.  402,  405,  406  (Err,  &  App.  1869)  ;  S.  C.  19  E.  293  (Chan. 
1868),  "In  all  cases,  where  the  value  of  the  property  concerned 
has  materially  changed,  or  where  great  financial  changes  have  ma- 
terially altered  the  relative  value  of  money  and  land,  time  will  be 
considered  material,  and  a  party  will  not  be  allowed  to  lie  by  until 
the  change  sets  in  his  favor,  and  then  ask  for  specific  perfonn- 
ance." 

431.  Title  Sufficient  if  XJnincnmbered  when  Decree  of  Conit 
is  Given.  Syllabus.  *'On  May  7,  1883,  C.  and  O.  executed  an 
agreement  for  the  exchange  of  properties,  'each  party  agreeing 
to  furnish  good  titles,  satisfactory  to  both  parties,'  O.  was  to  give 
C.  $5,000,  and  to  gather  the  wheat  crop  growing  on  C.'s  farm, 
and  to  divide  the  proceeds  with  C.  Each  party  took  possession 
of  the  other's  property  at  once,  improved  it  and  used  it  as  his 
own.  There  were  mortgages  amounting  to  $17,000.  on  C.'s  place 
and  $8,000  on  O.'s.  C.  agreed  to  remove  $9,000  of  his,  and  they 
had  several  amicable  interviews  in  reference  to  those  mortgages 
between  May  7th  and  September  19th.  On  the  latter  date,  0. 
notified  C,  in  writing,  that  he  rescinded  the  contract.  C.  declared 
himself  ready  to  perform  and  tendered  O.  his  deed  on  October 
17th,  which  was  refused  by  O.,  and  on  October  19th,  C.  filed  his 
bill  for  specific  performance.  Held — (i)  That  the  existence  of 
the  mortgages  on  C.'s  place  was  not  a  violation  of  the  stipulation 
as  to  a  good  title,  so  as  to  deprive  him  of  the  right  to  file  his  bill, 
but  that  it  only  required  him  to  remove  the  incumbrance  when  the 
deed  should  be  delivered."  By  the  court.  **Not  that  the  court 
will  attempt  to  compel  Oakey  to  accept  a  title  at  ^11  incumbered, 
but  that  it  will,  under  the  circumstances  of  this  case,  require  him 
to  accept  an  unincumbered  title,  if  the  complainant  tenders  such 
title  at  the  time  of,  and  in  accordance  with,  the  decree  of  the 
court.''  Oakey  v.  Cook,  41  E.  350,  367  (Err.  &  App.  1886).  In 
Day  V.  Devitt,  79  E.  356  (Chan.  1911),  "At  the  time  of  the  con- 
clusion of  this  case  and  the  confirmation  by  this  court  of  the 
sale,  this  contract  was  mutually  enforceable  the  one  against  the 
other,  and  this  is  all  that  I  understand  is  required."  Parties 
when  trust  matter  is  the  subject  of  litigation? 

432.  Decree  of  Specific  Performance,  How  Enforceable,  Etc, 
Smith  V.  Smith,  84  E.  299  (Chan.  1915),  Discusses  at  length 
how  a  decree  for  specific  performance  is  enforceable,  together 
with  the  Theory  of  a  vendor's  suit  therefor:  Failure  to  Tender 
Conveyance ;  Decree  for  Deficiency ;  Notice ;  Waiver  by  Acqui- 
esence  in  Decree. 

433.  Parol  Contract  to  Execute  a  Mortgage.  'The  court  will 
decree  specific  performance  of  a  contract  to  give  a  mortgage  upon 
lands,  where  the  contract,  although  by  parol,  has  been  executed 
on  the  complainant's  part."  Clark  v.  Van  Cleef,  75  E.  154 
(Chan.  1908). 

434.  Specific  Performance  of  Agreement  to  Purchase  a  Mort- 
gage.   Judicial  Discretion.     "The  jurisdiction  of  the  court  to  en- 
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force  a  contract  for  the  purchase  or  sale  of  personal  property 
[here,  purchase  of  a  mortgage]  is  too  well  settled  to  be  doubted. 
It  is  undoubtedly  true  that  the  granting  of  specific  per- 
formance is  a  matter  of  discretion,  but  it  must  be  observed  that 

it  is  a  judicial  discretion 'The  judge  must  be  discreet,  and 

must  act  with  discretion  and  discriminate  and  take  into  con- 
sideration and  give  weight  to  each  circumstance  in  the  case  in  ac- 
cordance with  its  actual  value  in  a  court  of  equity.'  The  judicial 
discretion  is  clearly  distinguished  from  the  personal  discretion  of 
the  individual."  Law  v.  Smith,  68  E.  83,  90  (Chan.  1904).  A 
New  York  contract. 

435.  Specific  Ferfonnance  Decreed  to  Iinpro7ident  Agreements. 
Parties  were  entirely  competent  and  able  to  take  care  of  them- 
selves. Agreement  was  fair  and  reasonable.  Defendant  had 
agreed  to  convey  property  subject  to  two  mortgages,  (one  then 
unrecorded),  stating  only  the  other  mortgage.  He  expected  to 
lift  the  other  but  mortgagee  refused  to  change  his  security.  "He 
[defendant]  has  put  himself  in  a  scrape,  where  he  is  bound  to 
convey  his  property  free  and  clear  of  incumbrance,  except  $2,500, 
It  is  mortgaged  for  $4,500,  and  he  is  in  the  lurch  $2,000.  It  is 
his  duty,  his  contractional  duty,  to  remove  that  mortgage.  If  he 
does  not  do  it,  this  court  has  the  power  to  give  a  decree  against 

him  for  $2,000 '. .  .Complainant  is  entitled  to  a  decree."     Suit 

by  vendee  against  vendor.  Roche  v.  Osborne,  69  Atl.  180  (Chan. 
1905).  In  Perrell  v.  Bork,  79  Atl.  897  (Err.  &  App.  1910). 
Syllabus.  "Where  a  vendor,  having  title  to  only  a  three-fourths 
interest  in  certain  real  estate,  contracted  to  convey  the  entire  title 
for  a  specified*  sum  in  cash  and  a  mortgage  for  the  balance,  and 
the  vendee  on  ascertaining  the  vendor's  inability  to  convey  the 
entire  estate  elected  to  accept  title  to  the  part  the  vendor  could 
convey,  he  was  entitled  to  a  decree  for  specific  performance  with 
a  deduction  of  one-fourth  of  the  cash  payment  and  one-fourth 
of  the  amount  of  the  mortgage." 

436.  Spcific  Ferf ormance  of  a  Contract  for  Sale  which  Trustee 
had  no  Power  to  Hake;  Refnsed.  Syllabus,  "i.  A  court  of 
equity  cannot  decree  specific  performance  of  a  contract  to  sell 
trust  land  by  an  executrix,  where  by  the  terms  of  the  will  such 
executrix  has  no  power  to  |>erform  her  contract.  2.  A  naked 
power  to  sell  under  a  trust  instrument  does  not  include  authority 
to  arrange  terms  for  postponing  payment  of  the  price,  or  to  ac- 
cept a  mortgage  or  anything  other  than  money  in  payment.  3. 
Where  an  executrix  contracts  to  sell  land,  under  a  power  in  the 
will  to  sell  and  invest  the  proceeds,  an  acceptance  by  her  of  a  sec- 
ond mortgage  on  the  property  to  secure  part  of  the  price  cannot 
be  regarded  as  an  investment  of  the  proceeds  of  sale  within  the 
power  given  so  as  to  enable  the  court  to  decree  specific  perform- 
ance of  the  contract,  since  under  the  Orphans'  Court  Act  (3 
Comp.  Stat.  1910,  p.  3864,  section  137),  such  an  investment  by  a 
trustee  is  not  authorized."  Durkin  v.  Connelly,  84  E.  66  (Chan. 
1914). 
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437.  Specific  Performance  to  Convey  with  Mortgage  for  Pur- 
chase-money  Befnsed.  Syllabus  by  the  Court.  "Where  the  mort- 
gagee [after  foreclosure] continues  to  hold  the  title  as  se- 
curity only  for  the  payment  of  the  amount  due  upon  his  decree. 

If  the  mortgagee  agrees  to  convey  to  the  mortgagor,  and 

to  take  a  new  mortgage  for  the  whole  amount  due  upon  his  decree, 
without  specifying  any  time  of  payment,  the  amount  to  be  paid 
will  be  due  immediately  upon  the  execution  of  the  mortgage,  and 
for  that  reason  the  court  will  not  enforce  the  specific  perform- 
ance of  such  a  promise.  3.  In  such  case,  after  such  sale  and  pur- 
chase by  the  mortgagee,  the  mortgagor  has  a  right  to  treat  him  as 
a  lienholder,  and  to  redeem  the  premises."  Bill  amended.  Sny- 
der V.  Greaves,  21  Atl.  291  (Chan.  1891). 

438.  Specific  Performance  for  Purchase  Oranted  to  Trustee  who 
Purchased  at  His  Own  Sale.  Syllabus.  "A  testatrix  obtained  a 
decree  in  a  foreclosure  suit,  and  the  execution  thereon  was,  by 
direction  of  her  solicitor,  returned  unexecuted.  After  her  death 
an  alias  execution  was  issued  in  her  name,  and,  at  the  sherifiF's 
sale,  one  of  her  executors  bought  the  premises,  taking  the  title 

in  his  own  name  for  convenience,  and  in  trust  for  the  estate 

Held,  that  a  deed  executed  by  himself  and  his  wife,  and  his  co- 
executor,  would  transfer  a  good  title  to  the  premises."  Banta  v. 
Trustees,  39  E.  123  (Chan.  1884).  Executor  took  conveyance 
in  his  individual  capacity. 

438a.  A  Here  Flat  Eecital  that  there  is  a  Mortgage,  Does 
not  Create  a  Lien.  Vendee  also  Protected  by  Foreclosure.  Bill 
for  specific  performance,  by  vendor,  who  derived  his  title  under  a 
foreclosure,  which  title  vendee  refused  because  of  an  alleged  de- 
fect, arising  from  a  recital  made  by  the  mortgagor,  before  fore- 
closure, in  conveying  his  equity  of  redemption  to  a  third  party. 
Syllabus.  "The  owner  of  land,  which  was  subject  to  a  duly  re- 
corded mortgage  for  $1,000,  conveyed  it  by  deed  containing  this 
clause:  ^Subject,  nevertheless,  to  two  mortgages  for  $1,000  and 
$2,000  respectively.'  No  mortgage  upon  the  lands  for  $2,000 
has  ever  been  on  record.  Subsequently,  the  holder  of  the  re- 
corded mortgage  instituted  foreclosure  proceedings  thereon, 
under  which  complainant  purchased.  No  person  alleged  to  be  a 
representative  of  the  supposed  $2,000  mortgage  was  made  a  party. 
— Held,  (i)  That  the  clause  above  recited  did  not  of  itself  create 
any  lien.  (2)  That  it  did  not  put  the  holder  of  the  first  mort- 
gage and  the  complainant  upon  inquiry  outside  of  the  line  of  the 
title.  (3)  That  section  78  of  the  Chancery  act  [Com.  St.  p.  432» 
section  58]  affords  complainant  and  a  purchaser  under  him  a 
complete  protection ;  and,  hence,  the  clause  in  question  forms  no 
objection  to  his  title."  McCrea  v.  Newman,  46  E.  473  (Chan. 
1890),  at  p.  476.  Purchaser  protected  though  complainant  in  fore- 
closure knew  of  the  unrecorded  incumbrance. 
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438b.  Specific  Performance  of  Covenant  for  Further  Assurances 
not  Enforced.  Specific  performance  of  the  covenant  for  further 
assurances  will  not  be  enforced,  when  it  is  questionable  whether 
such  liability  has  not  been  modified  by  a  lost  written  agreement. 
Zabriskie  v.  Baudandiste  et  al.,  20  Atl.  163  (Chan.  1890). 
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CHAPTER  LXVIi; 

SUBJECT  TO   MORTGAGE. 

439.  Obligation  of  Party  Taking  Subject  to  a  Mortgage. 

440.  Estoppel. 

441.  Pleading. 

439.    Obligation  of  Party  Taking  Subject  to  a  Mortgage.    Pur- 
chaser, at  sheriff's  sale,  of  the  equity  of  redemption  subject  to  the  < 
payment  of  a  mortgage,  who  was  also  the  assignee  of  the  mort- 
gage.    **The  purchaser  of  an  equity  of  redemption  is  not  per- 
sonally liable  for  the  amount  of  the  mortgage  debt As  be^ 

tween  the  mortgagor  and  the  purchaser  of  a  simple  equity  of 
redemption,  where  the  mortgage  money  constitutes,  in  face,  a 
part  of  the  actual  consideration  of  the  purchase,  the  mortgagor 
has  a  just  right  to  be  indemnified  by  the  purchaser  against  all 

personal  liability  on  the  bond Where  the  purchaser  is  in 

possession,  and  receives  the  rents  and  profits there  is  raised 

upon  his  conscience,  independently  of  any  contract,  an  obligation 
to  indemnify  the  vendor  against  the  personal  obligation  to  pay 
the  mortgage  money ;  for  having  become  owner  of  the  estate,  he 
must  be  supposed  to  intend  to  indemnify  the  vendor  against  the 
mortgage The  claim  is  upon  the  estate,  not  upon  the  pur- 
chaser." Stevenson  and  Woodruff  v.  Black,  i  E.  341  (Chan. 
1831). 

In  Tichenor  v.  Dodd,  4  E.  456  (Chan.  1844).  "The  purchaser 
of  a  mere  equity  of  redemption,  purchases  a  right  and  does  not 
assume  an  obligation  to  redeem.  He  may  at  his  pleasure,  give 
up  the  mortgaged  premises  in  satisfaction  of  the  incumbrance. 
If  he  would  retain  and  enjoythe  premises,  he  must  pay  off  the 
incumbrance,  and  unite  the  l^al  title  with  his  equitable  interest. 
He  may  therefore  safely  be  said  to  be  liable  to  the  extent  of  the 
value  of  the  premises,  and  not  beyond  it.  He  takes  them,  it  is 
true,  cum  onere,  but  may  relinquish  them  cum  onere."  Not  per- 
sonally liable.  W^oodbury  Heights  Land  Co.  v.  Loudenslager,  60 
E.  407,  409  (Err.  &  App.  1899).  "The  above  premises  are  con- 
veyed under  and  subject  to  the  payment  of In  Crowell  v. 

Hospital  of  Saint  Barnabas  [27  E.  650  (Err.  &  App.  1876)]. 

'i.   In  equity  a  stipulation  of  this  kind    [the   mortgage 

money  was  to  be  taken  as  a  part  of  the  consideration]  is  regarded 
as  a  contract  to  indemnify  the  grantor  against  the  mortgage  debt' 
*2.  The  mortgage  debt  does  not  thereby  become  a  personal  debt  of 
the  grantee.'  *3.  The  equity  is  operative  between  the  parties  to 
the  deed  only.'     '4.  If  the  purchaser  buys  the  mere  equity  of  re- 
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demption,  he  may  discharge  his  equity  to  the  mortgagor  by  re- 
leasing the  lands/  '5.  If  by  the  terms  of  the  purchase  the  mort- 
gage debt  is  by  agreement  taken  as  part  of  the  consideration 
money,  equity  raises  upon  the  conscience  of  the  purchaser  an 
obligation  to  indemnify  the  mortgagor  against  the  mortgage  debt/ 
In  other  words,  the  mortgage  debt  may  by  agreement,  if  so  stated 
in  the  deed,  be  charged  upon  the  unpaid  purchase-money,  which 
is  a  different  thing  from  the  legal  assumption  of  the  mortgage 
debt  by  the  grantee."  Summary  of  Crowell  v.  Hospital,  &c., 
seems  somewhat  arbitrary. 

440.  Estoppel.  Syllabus  by  the  Court,  70  Atl.  301.  "Where 
premises  are  purchased  subject  to  incumbrances,  among  which 
is  a  sum  due  for  taxes,  the  purchaser  cannot  set  up  an  outstand- 
ing tax  title  acquired  before  the  purchase  of  the  mortgagor's  title, 
whether  the  tax  title  be  a  lien  only  or  a  fee  simple ;  and  especially 
so  when  the  purchaser  had  previously  acquired  the  tax  title  with 
a  view  to  becoming  the  purchaser  of  the  mortgagor's  title."  State 
Mutual  B.  &  L.  Asso.  v.  Millville  Imp.  Co.,  74  E.  722  (Chan: 
1908),  affirmed  76  E.  336  (Err.  &  App.  1909). 

441.  '  Pleading.  Syllabus.  *'A  declaration '  counting  upon  an 
express  assumption  of  a  mortgage  by  the  grantee  in  a  deed  (the 
deed  being  made  part  of  the  declaration)  will  not  be  supported 
by  a  clause  in  the  deed,  'that  the  land  is  conveyed  subject  to  such 
mortgage,'  the  words  of  assumption  being  absent."  Loudenslager 
V.  Woodbury  Heights  Land  Co.,  64  L.  405  (Sup.  Ct.  1900),  and 
cases  cited. 


CHAPTER  LXVIII. 

SUBROGATION. 

442.  Legal  Subrogation:     Basis — Bound  to  Pay  Debt  and  Discharges  it 

to  Protect  Himself. 

443.  A  Surety  Paying  a  Deficiency  an  Foreclosure  is  Subrogated  to  the 

Rights  of  the  Mortgagee  Against  the  Principal  Debtors. 

444.  Foreclosure   Sale   Set   Aside   for   Illegality,    Purchaser  Can  Have 

Equitable  Subrogation. 

445.  Married  Woman. 

446.  Intention  at  Time  of  Making  Payment. 

447.  Ignorance  of  Law. 

448.  Life  Tenant,  Tenant  for  Years,  Widow  or  Junior  Mortgagee,  Pay- 

ing a  Mortgage  for  the  Protection  of  Their  Estate. 

449.  Junior  Incumbrancer  Cannot  Pay  and  be  Subrogated  to  a  Part  of 

the  Liens  of  a  Prior  Incimibrancer. 

450.  Subrogation    Refused    in    Case   of   Two    Mortgages    Cancelled  of 

Record.    Latent  Equity. 

451.  Taxes. 

452.  On  Foreclosure  of  a  First  Mortgage;    Payment  by  Owner  of  the 

Equity  of  a  Redemption  and  Its  Assignment  by  Decree  to  Him, 
Subrogates  Him  to  the  Rights  of  the  Mortgagee. 
453-    Payment  by  Grantor- Mortgagor,  Where  the  Mortgage  Money  is  to 
be  Taken  as  Part  of  the  Consideration. 

454.  A  Party  Who  Loans  Money  to  Another  to  Invest  in  a  Mortgage, 

Has  no  Claim  Upon  the  Mortgage. 

455.  Creation  of  Lien  by  First  Mortgagee  in  Favor  of  a  Third  Party 

Which  Shall  be  Prior  to  Second  Mortgagee. 
4S5a..  Subrogation  of  Equitable  Right  so  as  to  be  Superior  to  Equitable 
Ownership. 

456.  Creditor  Subrogated  to  Right  of  Vendor's  Lien. 

457.  Insurer  Paying  Mortgagee,  After  Forfeiture  of  Loss  by  Owner,  is 

Entitled  to  Subrogation  to  Mortgagee's  Rights. 

458.  Mortgagee  in  Possession  Can  Pay  Off  Prior  Incumbrances  and  be 

Subrogated  Thereto. 

459.  Surety. 

459a.  Infant  Heir  Paying  Interest  on  a  Mortgage  Burdening  Both  His 

Estate  and  His  Father's  Curtesy. 
459b.  Purchase-Money  Mortgage  Discharged  by  Proceeds  of  a  Subsequent 

Mortgage. 
4S9C.  Negligence  of  Mortgagee's  Attorney. 

460.  Conventional  Subrogation. 

442.    Legal  Subrogation.     "The  ground  upon  which  relief  [sub- 
rogation to  rights  of  mortgagee]  is  asked  is,  that  the  purchaser  at 

292 


SUBROGATION.  293 

the  administrator's  sale  took  his  title  subject  to  the  mortgage; 
that  the  sum  due  upon  the  mortgage  was  deducted  from  the 
amount  of  the  purchase-money,  and  that  the  mortgage  debt  was 
paid  by  the  complainant,  not  as  administrator,  out  of  funds  be- 
longing to  the  estate  of  Cotton,  but  out  of  his  own  funds 

Surogation  as  a  matter  of  right. . .  .is  never  applied  in  aid  of  a 
mere  volunteer.  Legal  substitution  into  the  rights  of  a  creditor, 
for  the  benefit  of  a  third  person,  takes  place  only  for  his  benefit, 
who  being  himself  a  creditor,  satisfies  the  lien  of  a  prior  creditor, 
or  for  the  benefit  of  a  purchaser  who  extinguishes  the  incum- 
brances upon  his  estate,  or  of  a  co-obligor  or  surety  who  dis- 
charges the  debt,  or  of  an  heir  who  pays  the  debts  of  the  succes- 
sion ....  'The  legal  claim  alone  belongs  not  to  all  who  pay  a  debt, 
but  only  to  him  who,  being  bound  for  it,  discharges  it*. . . .  [Com- 
plainant cannot  claim  it:]  He  had  no  interest  in  the  land  subject 
to  the  mortgage  for  the  protection  of  which  it  was  necessary  that 
he  should  pay  the  mortgage  debt.  He  was  under  no  obligation 
to  pay  it,  as  surety  or  otherwise,  out  of  his  own  funds ;  on  the 
contrary  it  was  his  duty,  as  administrator  of  Cotton,  to  pay  the 
debt  out  of  that  estate.  He  so  understood  his  duty. ...  If  he 
chose  to  advance  the  mortgage  debt  out  of  his  own  funds  for  the 
convenience  of  the  purchaser,  he  was  in  a  situation  to  require  a 
new  mortgage,  or  such  other  security  as  he  saw  fit  for  his  own 
protection.  Having  neglected  to  do  so,  he  has  no  claim  to  pro- 
tection in  equity  by  being  subrogated  to  the  rights  of  the  mort- 
gagee.    The  fact  that  the  mortgage  has  not  been  satisfied  of 

record  will  not  alter  the  case Nor  is  the  case  aided  by  the 

fact,  that  the  defendant  was  appraised  at  the  time  of  his  purchase 

of  the  claim  of  the  defendant No  notice  will  serve  to  render 

operative  as  an  incumbrance  a  claim  in  itself  inequitable."  Shinn 
V.  Budd,  14  E.  236  (Err.  &  App.  1862). 

In  Morris  v.  White,  36  E.  330  (Err.  &  App.  1882),  "There  is 
no  right  of  subrogation  to  the  liens  of  the  three  prior  mortgages 
which  the  complainant  paid  and  discharged  from  the  record  at  the 
time  he  took  his  mortgage;  He  expressly  refused  to  take  an  as- 
signment of  these  mortgages,  and  voluntarily  paid  and  discharged 
them  from  the  record  because  he  preferred  to  have  the  one  mort- 
gage to  himself  securing  the  total  amount  loaned  by  him  to  Morin. 
The  doctrine  of  subrogation  is  not  applied  to  the  mere  stranger  or 
volunteer  who  has  paid  the  debt  of  another,  without  any  assign- 
ment or  agreement  for  subrogation,  without  any  legal  obligation 
to  make  the  payment,  and  without  being  compelled  to  do  so  for 
the  preservation  of  any  rights  or  property  of  his  own." 

In  Kocher  v.  Kocher,  56  E.  548  (Chan.  1898),  A  son  advanced 
money  to  his  father  which  the  father  used  for  the  payment  of 
liens  on  mortgaged  property.  No  subrogation.  In  Chilver  v. 
Weston,  2^  E.  435  (Chan.  1876).  On  foreclosure  by  a  second 
mortgagee,  who  had  not  been  made  a  party  in  the  foreclosure-sale 
of  a  first  mortgage,  the  purchaser  at  said  sale  will  be  subrogated 
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to  the  rights  of  all  the  parties  foreclosed  in  the  former  suit.  In 
Parker  v.  Child,  25  E.  41  (Chan.  1874),  Second  mortgagee  such 
as  last  named,  in  order  to  redeem  must  not  only  pay  the  full  amount 
of  the  first  mortgage  but  also  the  full  amount  of  the  purchase- 
money  ;  the  excess  having  been  appropriated  in  payment  of  claims 
prior  to  the  second  mortgage.  In  Barnet  v.  Griffith,  27  E.  201 
(Chan.  1876),  A  mortgagee  who  advanced  the  money  which,  ac- 
cording to  agreement  at  its  execution,  was  applied  to  the  payment 
of  two  mortgages  which  were  prior  liens,  will  be  subrogated  to 
the  rights  of  the  mortgagees  under  those  mortgages,  to  the  extent 
of  the  money  paid  and  interest,  (a  case  touching  mechanic  lien 
and  dower). 

In  Garwood  v.  Adm'rs.  of  Eldridge,  2  E.  151  (Chan.  1839), 
Where  the  obligor  himself  pays  off  the  bond  and  mortgage,  he  can- 
not be  subrogated.  In  Semon  v.  Terhune,  40  E.  368  (Chan.  1885), 
After  foreclosure  of  a  first  mortgage  to  which  a  second  mortgagee 
was  not  made  a  party,  and,  after  the  holder  of  said  second  mort- 
gage had  threatened  its  maker  with  a  suit,  said  maker  had  paid 
its  bond  taking  an  assignment  of  the  bond  and  mortgage  to  com- 
plainant, but  for  his  own  use  and  benefit,  on  suit  to  foreclose  said 
mortgage,  it  was  held,  "But  if  the  land  had,  as  between  him  and 
the  purchaser  [with  notice]  at  the  foreclosure  sale,  become  the 
primary,  fund  for  the  payment  of  that  mortgage,  he  is  entitled  to 
subrogation  on  paying  it  off  (as  he  was  compelled  to  do),  because 
of  his  personal  liability  thereon.  The  value  of  the  premises 
beyond  what  was  necessary  to  pay  the  first  mortgage  was  the 

primary  fund  to  pay  the  second  mortgage And,  under  the 

circumstances,  he  is  entitled  to  subrogation"  (cases  cited).  In 
Stillman's  Executors  v.  Stillman,  21  E.  129  (Chan.  1870),  "One 
may  purchase  his  own  mortgage  on  land  that  he  has  sold,  and 
although  such  purchase  may  render  the  bond  unavailing,  yet 
where  lands  are  conveyed  as  these  were,  subject  to  the  mortgage 
as  part  of  the  consideration,  the  mortgage  is  the  principal  security, 
and  even  if  the  obligor  pays  the  bond,  he  is  entitled  to  be  sub- 
rogated as  to  the  mortgage,  and  to  be  repaid  out  of  the  land 
what  he  has  paid  on  his  bond."  In  Kamena  v.  Huelbig,  23  E.  78 
(Chan.  1872),  Where  a  mortgage  had  been  pledged  as  security 
for  the  payment  of  a  note,  and  the  mortgagor,  to  stop  its  fore- 
closure, paid  the  note  and  took  a  receipt  that  it  was  in  full  for 
the  claim  on  the  bond  and  mortgage,  and  the  note  and  bond  and 
mortgage  was  delivered  to  him,  he  is  subrogated  in  the  place  of 
the  payee  in  the  note,  and  will  be  allowed  the  full  amount  as  a 
credit  on  the  mortgage.  In  Egbert  v.  De  Camp.  3  N.  J.  L.  J..  244 
(Essex  Circuit  Ct.  1880).  Mortgagee  subrogated  to  right  of 
holder  of  a  mechanics  lien  judgment  which  he  had  paid. 

443.  A  Surety  Paying  a  Deficiency  in  Forecloanre  is  Subrogated 
to  the  Rights  of  the  Mortgagee  Against  the  Principal  Debton. 

"When  De  Lazier  assumed  the  payment  of  the  mortgage,  as 
between  the  parties,  De  Lazier  became  the  principal  debtor,  and 
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the  liability  of  the  complainant  was  that  of  surety  only ;  and  by 
a  well-settled  doctrine  of  equity,  the  mortgagee,  as  a  creditor, 
•may,  by  way  of  subrogation,  have  the  benefit  of  all  collateral 
obligations  which  the  person  standing  in  the  situation  of  surety 
for  another  holds  for  his  indemnity.  And  the  remedy  of  the 
mortgagee  is  not  affected  by  the  acts  of   1880  or   1881.     The 

remedy  in  equity  is  independent  of  the  foreclosure  suit 

Therefore,  when  the  complainant,  as  surety,  paid  the  deficiency, 
it  became  subrogated  to  the  rights  of  the  mortgagee  against  De 
Lazier  and  the  Grease  Cup  Company ;  and  when  the  mortgagee 
assigned  to  the  complainant,  it  became  invested  with  all  the  rights 
which  the  mortgagee  had  to  proceed  against  the  defendants  as 
principal  debtors  in  the  assumption  of  the  debt.  One  of  these 
rights  was  to  proceed  against  them  in  equity."  Holland  Ref. 
School  Society  v.  De  Lazier,  84  E.  444  (Chan.  1915).  See  S.  C. 
on  appeal,  Deficiency,  section  616  g. 

444.  Foreclosure  Sale  Set  Aside  for  Dlegality,  Purchaser  can 
liaTe  Equitable  Subrogation.  A  bona  fide  purchaser  at  a  sale  or- 
dered by  the  Orphans'  Court  to  provide  money  for  the  payment 
of  debts  charged  by  a  testator  on  his  lands,  who  was  subsequently 
ejected  because  of  illegality  in  granting  letters  of  administration 
in  said  matter,  and  who  had  paid  the  administrators  the  diflference 
between  the  amount  due  on  a  bond  and  mortgage  which  was  a 
lien  on  the  land  sold  to  him  and  the  amount  of  his  bid,  and 
then  paid  to  mortgagee  the  amount  due  on  his  mortgage  and 
canceled  the  mortgage  of  record;  "Should  have  relief  to  the 
extent  to  which  the  money  paid  by  him  was  applied  in  payment 
of  the  debts  with  which  the  lands  of  the  estate  of  the  testator 
were  charged,  including  the  mortgage."  Merselis  v.  Vreeland, 
8  E.  581  (Chan.  1851.) 

445.  Married  Woman.  Syllabus.  "A  married  woman  gave 
her  debtor  his  note  for  $866,  which  she  owned,  on  condition  that 
he  pay  her  note  of  $126  at  a  bank,  and  a  note  of  her  husband  for 
$1,000,  which  he  had  indorsed.  The  debtor  had  a  mortgage  given 
by  the  husband  as  security  for  the  indorsement,  which  had  been 
conveyed  to  trustees  for  the  benefit  of  creditors.  Held,  that,  in 
absence  of  an  agreement,  she  was  not  subrogated  to  the  interest 
of  her  debtor  in  the  mortgage."  Troxall  v.  Silverthorne,  11  Atl. 
684  (Chan.  1887).  in  Homeopathic  Mutual  Life  Ins.  Co.  v. 
Marshall,  32  E.  112  (Chan.  1880),  A  mortgage  for  money  lent  to 
a  married  woman  to  enable  her  to  remove  certain  mortgages 
and  assessments  on  her  property,  and  so  applied,  though  such 
mortgage  is  invalid,  for  want  of  proper  acknowledgement,  entitles 
such  mortgagee  to  subrogation  to  the  rights  of  such  mortgages  and 
the  rights  of  the  city,  whose  debts  were  paid  with  the  money 
which  it  loaned  on  the  faith  of  the  mortgage  in  question. 

446.  Intention  at  Time  of  Making  Payment.  Widow  was  ten- 
ant in  common  with  her  late  husband's  children  iq  certain  land ; 
and  paid  a  mortgage  thereon  and  devised  her  share  to  complain- 
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highly  unjust  to  the  purchasers  who  bought  in  ignorance  of  any 
right  or  claim  to  such  priority.  In  the  absence  of  any  other  notice 
they,  of  course,  had  a  right  to  rely  on  the  condition  of  the  records, 
and  having  done  so  they  cannot  be  defeated  or  prejudiced  by  a 
latent  equity."  Gaskill  v.  Wales,  36  E.  533  (Err.  &  App.  1883). 
In  Rankin  v.  Coar,  46  E.  566  (Err.  &  App.  1890),  Principle  of 
latent  equity  applied,  as  to  a  bona  fide  purchaser  for  value  with- 
out notice,  to  one  who  acquire^  a  life  estate  in  certain  rooms  in  a 
house,  free  from  any  rent  or  charge  whatever,  who  paid  taxes 
and  water  rents  on  the  premises. 

461.  Taxes.    "Defendant  [second  mortgagee] has  shown 

that  he  has  paid,  by  way  of  redemption,  taxes  assessed  upon  the 
property  and  which,  under  the  charter,  were  a  prior  lien  to  the 
complainant's  [a  first]  mortgage,  and  for  non-payment  whereof 
the  property  might  have  been  sold,  and  under  the  sale  a  title 

superior  to  the  complainant's  mortgage  given .In  equity  he 

is  entitled  to  the  benefit  of  the  lien . .  s . . .  He  may  recover  what  he 
has  paid  for  lawful  taxes  and  assessments  (and  lawful  interest  and 
costs  thereon),  which  were  liens  upon  the  property  and  which  it 
was  necessary  to  pay  to  save  the  property  from  sales  under  para- 
mount* liens,  and  he  may  recover  under  his  answer."  Fiacre  v. 
Chapman,  32  E.  464  (Chan.  1880),  aftd  cases  cited.  Criticised 
in  Rankin  v.  Coar,  supra,  p.  575.  In  Manning  v.  Tuthill,  30  E.  30 
(Chan.  1878),  The  holder  of  a  first  mortgage  who,  (for  his  own 
protection,  during  his  forecloseure),  discharged  certain  tax  liens 
paramount  to  his  mortgage,  under  a  conditional  agreement  with 
the  solicitor  of  the  second  mortgagee  to  purchase  the  premises 
and  to  repay  same,  cannot  be  subrogated  to  the  rights  which  the 
township  authorities  had  for  the  collection  of  the  taxes.  "The 
promise  to  repay  will  not  give  the  right."  He  might  have  had 
the  amount  included  in  the  decree  in  the  foreclosure  suit.  In 
Littell  V.  Sanford,  June,  1885,  Bird,  V.  C,  "A  purchaser  of  lands 
at  a  tax  sale,  who  has  paid  the  taxes  thereon,  cannot,  as  against 
a  prior  mortgagee  of  such  lands,  who  has  had  no  notice  thereof, 
be  subrogated  to  the  rights  of  the  municipality  under  its  lien  for 
the  taxes." 

462.  On  Foreclosure  of  a  First  Mortgage:  Payment  by  Owner 
of  the  Equity  of  Redemption  and  its  Assignment  by  Decree  to  Him, 
Subrogates  Him  to  the  Rights  of  the  Mortgagee.  On  foreclosure 
of  the  first  mortgage.  "Mr.  Newcomb,  as  owner  of  the  equity  of 
redemption,  [of  property  covered  by  three  mortgages],  filed  an 
answer  asking  to  redeem,  and  paid  into  court  the  amount  due 
upon  the  mortgage,  with  costs,  which  moneys  were  taken  out  by 
the  complainant.  Subsequently  the  complainant  assented  to  a 
decree  that  the  bond  and  mortgage  should  be  assigned  to  Mr. 
Newcomb.  The  payment  by  Newcomb  of  the  amount  due  upon 
the  mortgage  under  these  conditions  was  not  a  satisfaction  of  the 
mortgage,  but  a  redemption.  It  put  Mr.  Newcomb  in  the  position 
of  an  equitable  assignee  of  that  mortgage.     Without  the  assign- 


SUBROGATION.  299 

ment  he  had  the  right  to  have  the  mortgage  delivered  to  him  un- 
cancelled, and  this,  in  equity,  is  a  complete  assignment.  Such  re- 
demption put  him  in  the  place  of  the  mortgagee  and  gave  him  all 
the  mortgagee's  rights  against  the  mortgagor.  He  thereupon 
became  entitled  to  hold  it  as  an  existing  mortgage  until  the  owner 
of  the  equity  of  redemption  redeemed  it  or  he  himself  foreclosed 
it."  Contest  was  between  the  complainant  and  the  second  mort- 
gagee. Newcomb  v.  Lubrasky,  65  E.  126  (Chan.  1903).  No 
estoppel.    Consult  Decree. 

453.  Payment  by  Grantor-mortgagor,  Where  the  Mortgage 
Koney  is  to  be  Taken  as  a  Part  of  the  Consideration.  ''The  mort- 
gage money  was  to  be  taken  [by  grantee  of  mortgagor  and  his 
grantee]  as  a  part  of  the  consideration Under  such  circum- 
stances equity  raises  upon  the  consicience  of  the  purchaser  an 
obligation  to  indemnify  the  [original]  mortgagor  [if  he  pays  the 

mortgage] The  complainant  [original  mortgagor]  is  clearly 

entitled  to  be  indemnified  against  the  amount  due  on  the  mort- 
gage, and  to  have  refunded  to  him  the  sum  of  money  he  was  com- 
pelled to  pay."    Tichenor  v.  Dodd,  4  E.  457  (Chan.  1844). 

454.  A  Party  Who  Loans  Money  to  jAjiother  to  Invest  in  a 
Mortgage  has  no  Claim  npon  the  Mortgage.  Syllabus.  ''One  who 
advances  money  to  another,  to  enable  him,  therewith,  to  make  a 
loan  to  a  third  party  on  the  security  of  an  equitable  mortgage, 
is  not  entitled  to  subrogation  merely  on  the  ground  that  he  so 
advanced  the  money."  Van  Winkle  v.  Williams,  38  E.  105  (Chan. 
1884),  affirmed  p.  654  (Err.  &  App.  1884). 

455.  Creation  of  Lien  by  First  Mortgagee  in  Favor  of  Third 
Party  which  shall  be  Prior  to  Second  Mortgagee.  Syllabus  by  the 
Court.  "The  owner  of  a  first  mortgage,  or  his  assignee,  will  be 
protected  to  the  extent  of  such  mortgage,  in  case  either  becomes 
the  owner  the  equity  of  redemption,  as  against  any  subsequent 
incumbrance  existing  at  the  time  he  becomes  such  owner.  He 
may  forclose  such  subsequent  incumbrance,  or  require  the  holder 
thereof  to  redeem ;  but  this  right  will  not  be  extended  so  far  as 
to  permit  such  first  mortgagee,  after  he  has  purchased  the  equity 
of  redemption,  nor  his  grantee,  to  create  liens  or  incumbrances 
which  shall  take  precedence,  by  way  of  subrogation,  of  the  in- 
cumbrance existing  at  the  time  he  became  the  owner  of  the  equity 
of  redemption."    Dugan  v.  Lyman,  23  Atl.  657  (Chan.  1892). 

455a.  Subrogation  of  Equitable  Right  so  as  to  be  Superior  to 
Equitable  Ownership.  Syllabus.  "The  will  of  one  who  owned 
certain  notes  secured  by  a  mortgage  on  land  bequeathed  a  certain 
sum  to  each  of  the  children  of  the  mortgagor.  The  will  provided 
that,  if  the  indebtedness  from  the  mortgagor  should  not  be  paid, 
the  same  might  be  set  off  against  the  legacies  to  the  children,  and 
this  was  done.  The  mortgagor  had  a  claim  which  was  allowed 
by  the  testator's  executor  and  set  off  against  the  amount  due  on 
the  notes. — Held,  that  the  children  were  entitled  to  be  subrogated, 
to  the  extent  of  their  legacies,  to  the  rights  of  the  testator  as 
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mortgagee  of  the  premises,  so  as  to  clothe  them  with  an  equity 
prior  to  that  of  one  who  was  the  equitable  owner."  Lindsley  v. 
McGrath,  62  E.  478  (Chaia.  1901). 

466.  Creditor  Subrogated  to  Bight  of  Vendor's  Lien.  Syllabua 
"Where  an  administration  sold  certain  mortgaged  premises  to  pay 
the  mortgage  debt,  and  the  purchasers  paid  nothing  to  the  ad- 
ministratrix, but  bought  for  the  benefit  of  a  corporation  formed 
by  them  to  operate  the  property,  the  administratrix  had  a  vendor's 
lien  on  the  premises  to  the  extent  of  the  purchase-price,  to  which 
the  creditor  for  whose  benefit  the  land  was  sold  was  entitled  to 
be  Subrogated.  Campbell  v.  Perth  Amboy  Shipbuilding,  etc.,  Co., 
70  E.  41  (Chan.  1905),  affirmed  71  E.  302  (Err.  &  App.  1906). 

467.  Insurer  Paying  Mortgagee,  after  Forfeiture  of  Loss  by 
Owner,  is  Entitled  to  Subrogation  to  Mortgagee's  Bights.    ''The 

complainant's  right  to  subrogation must  clearly  rest 

upon first,  that  as  between  the  fire  insurance  companies  and 

the  owner  insured  the  policies  were  in  fact  void,  by  reason  of  acts 
or  neglects  of  the  mortgagor  or  owner  which  avoided  the  policy; 
[so  found]  :  and  second,  that  an  agreement  between  the  fire  in- 
surance companies  and  the  mortgagee,  providing  for  the  payment 
of  loss  to  the  mortgagee  in  case  of  such  invalidation  of  the  policy 
by  the  act  of  the  owner,  is  valid,  although  not  incorporated  within 
the  policy  itself  but  is  an  independent  existing  agreement,  be- 
coming applicable  to  all  policies  as  they  are  assigned  to  the  mort- 
gagee  The  next  question  is  whether  a  payment  of  the  loss 

to  the  mortgagee,  who  has  been  appointed  by  the  owner  to  recover 
the  loss,  if  made  after  the  policy  is  void  as  against  the  owner, 
operates  to  the  benefit  of  the  owner  and  his  subsequent  mort- 
gagees  The  question,  therefore is whether  the 

contracts  in  this  case,  independent  of  the  policies  and  unknown  to 
the  owner,  are,  as  against  him,  valid  contracts,  payments  under 
which  are  to  be  considered  as  payments  made  to  the  mortgagee, 
not  under  his  appointment  by  the  owner,  but  as  made  to  it  in  an 

independent  right  with  which  the  owner  was  not  concerned 

I  conclude,  therefore,  that  the  contract  is  valid,  so  far  as  relates 
to  the  independent  insurance  of  the  mortgagee  after  the  policy 
had  become  forfeited  as  against  the  owner  by  reason  of  their 
failure  to  give  notice  of  loss,  or  to  make  proof  of  loss,  as  required 
by  the  policy,  and  that  the  payments  of  loss  having  been  made 
by  the  fire  insurance  company  in  satisfaction  of  the  mortgagee's 
separate  insurance  of  his  interest  under  the  independent  con- 
tracts, the  insurance  companies  are  entitled,  by  reason  of  such 
payments,  to  be  subrogated  to  the  mortgagee's  interests  in  the 
security,  and  that  the  subsequent  mortgagee  claiming  under  the 
owner  is  not  entitled  to  have  the  payments  credited  on  the  de- 
cree."   Hare  v.  Headley,  54  E.  552,  555»  558  (Chan.  1896). 

458.  Mortgagee  in  Possession  Can  JPay  Off  Prior  Incumbrances 
and  be  Subrogated  Thereto.  **The  suit  by  Daniel  Vliet  [com- 
plainant's testator,  owner  of  mortgage  and  purchaser  at  fore- 
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closure  sale]  to  foreclose  his  mortgage  was  abortive  [because 
neither  his  bill  nor  the  sheriff's  deed  to  him  described  the  land 
'sought  to  be  foreclosed].  It  was  a  proceeding  in  rem,  minus  the 
res.  It  was  entirely  nugatory,  and  left  his  mortgage  unimpared 
and  a  subsisting  incumbrance  subject  to  enforcement  is  a  second 
suit Therefore,  while  not  the  owner  of  the  equity  of  re- 
demption, the  position  of  Daniel  Vliet  was,  and  that  of  the  com- 
plainant is,  one  of  mortgagee  in  possession,  and  as  such  mort- 
gagee it  was  the  complainant's  privilege  to  pay  off  prior  in- 
cumbrances and  to  be  subrogated  thereto."  Vliet  v.  Cowenhoven, 
83  E.  238  (Chan.  1914). 

459.  Surety.  Syllabus.  ''After  the  assignment  of  a  mort- 
gage, the  surety  on  the  appeal  bond  of  the  mortgagor,  in  a  suit 
by  the  mortgagee  for  the  debt,  does  not,  by  paying  the  debt,  be- 
come entitled  to  be  subrogated  to  the  rights  of  the  mortgagee." 
Babbitt,  et  al.  v.  McDermott,  et  al.,  26  Atl.  839  (Chan.  1893). 

469a.  Infant  Heir  Paying  Interest  on  a  Mortgage  Burdening 
Both  His  Estate  and  His  Father's  Curtesy.  When  property  de- 
scends at  wife's  death  to  her  infant  son,  subject  to  his  father's 
curtesy,  and  both  estates  are  burdened  by  a  mortgage,  if  the  inter- 
est is  paid  by  the  infant  or  by  a  sale  of  his  estate,  the  court  will 
subrogate  the  infant  to  the  rights  of  the  mortgagee.  Hanford 
V.  Bockee,  20  E.  loi  (Chan  18^). 

459b.  Purchase-money  Hort^ge  Discharged  by  Proceeds  of  a 
Subsequent  Hortgage.  Syllabus.  "The  fact  that  part  of  the 
proceeds  of  a  subsequent  mortgage  was  applied  by  the  mortgagor 
in  discharge  of  a  purchase-money  mortgage  does  not  entitle  the 
subsequent  mortgagee  to  subrogation  to  the  rights  of  the  purchase- 
money  mortgage.     Avers  v.  Staley,  18  Atl.  1046  (Chan.  1889). 

459c.  Kegligence  of  Hortgagee's  Attorney.  Syllabus.  "5.  A 
mortgagor  procured  the  mortgagee  to  make  payments  for  which 
the  mortgagee's  attorney  was  liable  because  of  his  negligence. 
The  mortgagor  knew  that  the  mortgagee  relied  on  the  mortgage 
as  security  for  such  payments.  Held,  that  the  mortgagor,  ©n  re- 
paying the  mortgagee,  was  entitled  to  be  subrogated  to  any  claim 
the  mortgagee  might  have  against  his  attorney  for  the  negli- 
gence." Mausert  v.  Christian  Feigenspan,  64  Atl.  801    (Chan. 

1905). 

460.  Conventional    Subrogation.     "Conventional    subrogation 

can  only  result  from  an  express  agreement  either  with  the  debtor 

or  the  creditor Neither  Phcebe  Mulford  nor stands  in 

the  attitude  of  a  mere  volunteer  stepping  in  and  paying  the  mort- 
gage debt  without  any  request  by,  or  any  understanding  with,  the 

original  mortgagors  and  mortgagees The  advance  of  the 

money  by  Phcebe  Mulford,  is  to  be  regarded  as  an  advance  made 
both  by  the  request  of  Tomlin,  the  mortgagor,  and  Seeley,  the 
mortgagee."  Also,  all  the  parties  understood  that  the  new  mort- 
gage should  stand  on  the  same  footing-  as  the  old  securities.  Seeley 
v.  Bacon,  34  Atl.  140  (Chan.  1896)  :    In  Shreve  v.  Hankinson, 


302  SUBROGATION. 

34  E.  76  (Chan.  1881).  Syllabus.  "After  a  second  mortgage 
had  been  taken  on  certain  lands,  a  payment  of  part  of  the  princi- 
pal of  the  first  mortgage  was  made  by  a  brother  of  the  mortgagor/ 
under  an  agreement  between  the  holder  of  the  mortgage  and  the 
mortgagor  and  his  brother,  that  the  latter  should  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortgage  for  those  pay- 
ments.— Held,  that  as  against  the  holder  of  the  second  mortgage, 
such  conventional  subrogation  could  be  enforced.  The  payments 
were,  in  fact,  maxle  after  the  second  mortgage  was  given."  An 
agreement  by  first  mortgagee  to  assign  mortgage  pro  tanto  had 
not  been  kept.  In  Receivers  of  New  Jersey  Midland  Railway  Co. 
V.  Wortendyke,  27  E.  660  (Err.  &  App.  1876),  "They  do  not, 
in  their  petition,  claim  to  stand  as  guarantors  on  the  contract,  or 
that  they  were  in  any  way  held  or  bound  for  its  performance. 
They  only  allege  that  they  made  the  advances  with  the  under- 
standing that  they  should  be  subrogated  to  the  right  of  the  owners 

of  the  rolling  stock,  to  the  extent  of  such  advancements 

It  is  not  sufficient  that  a  person  paying  the  debt  of  another  should 
do  so  merely  with  the  understanding  on  his  part  that  he  should  be 
subrogated  to  the  rights  of  the  creditor.  Conventional  subro- 
gation'can  only  result  from  an  express  agreement  either  with  the 
debtor  or  creditor The  right  of  subrogation  cannot  be  en- 
forced until  the  whole  debt  is  paid;  and  until  the  creditor  be 
wholly  satisfied,  there  ought  and  can  be  no  interference  with  his 
rights  or  his  securities,  which  might,  even  by  bare  possibilit)', 
prejudice  or  embarrass  him  in  any  way  in  the  collection  of  the 
residue  of  his  claim.  In  Tradesman's  Building  &c.  Ass'n  v. 
Thompson,  32  E.  134  (Chan.  1880),  "The  complainants  took  their 

mortgage with  the  understanding  that  it  was  to  be,  and  in 

fact  was,  the  first  incumbrance On  the  understanding  with 

the  mortgagor  that,  in  order  that  their  mortgage  should  be  the 
first  incumbrance,  the  Wallace  mortgage  should  be  paid  off  out  of 
the  money  lent,  and  it  was  paid  accordingly,  and  was  canceled 

t.The  complainants  are  entitled  to   subrogation The 

complainants  agreed  with  the  debtor  that,  upon  paying  the  debt 
for  him,  they  should  be  substituted  in  the  creditor's  place.  In 
Gore  V.  Brian,  35  Atl.  877,  879  (Chan.  1896). 

In  Gore  v.  Brian,  35  Atl.  897,  899  (Chan.  1896),  and  cases 
cited  Syllabus.  "C,  an  owner  of  land  subject  to  two  mortgages 
of  $2,500  each,  transferred  the  land  to  a  third  party  to  hold  sub- 
ject to  his  control,  and  caused  a  third  mortgage  to  be  executed  to 
complainant  for  $1,100,  which  sum  the  latter  had  placed  in  C.'s 
hands  for  investment  in  first  mortgage.  Thereafter  C.  procured 
from  defendant,  through  T.,  defendant's  agent,  a  loan  to  make  up 
the  two  $2,500  mortgages,  which  C.  represented  as  the  only  in- 
cumbrances on  the  property,  it  being  understood  that  C.  would 
give  defendant  new  mortgages  which  would  be  first  liens  on  the 
land.  The  new  mortgages  were  executed,  and  before  a  search  was 
made  defendant  drew  a  check  to  cover  the  $5,000  loan  to  C,  and 
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C.  then  canceled  the  two  $2,500  mortgages.  When  the  search 
was  made  it  disclosed  the  $1,100  mortgage,  but  when  T.  called 
C.*s  attention  thereto  the  latter  said  it  was  satisfied,  and  in  T/s 
presence  tore  up  what  purported  to  be  the  original  mortgage  to 
complainant.  Defendant  subsequently  became  the  owner  of  the 
equity  of  redemption  in  said  land.  Held,  that  defendant's  mort- 
gages were  entitled  to  be  subrogated  to  the  two  $2,500  mortgages, 
and  take  precedence  over  complainant's  incumbrance.  2.  The  fact 
that  one  entitled  to  be  subrogated  to  the  rights  of  a  first  mortgage 
subsequently  acquires  the  equity  of  redemption  will  not  extinguish 
his  right,  by  merger,  in  the  absence  of  any  intention  to  that  eflfect." 
By  the  Court.  "It  is  unnecessary  to  invoke  the  authority  of  those 
cases  which  hold  that,  when  money  has  been  advanced  under  the 
influence  of  fraudulent  representations  in  respect  to  the  security, 
that  then  the  lender  will  be  entitled  to  subrogation;  for,  if  the 
lender  advanced  money  on  the  request  of  a  debtor,  and  upon  an 
agreement  that  it  is  to  be  secured  by  a  first  lien,  in  place  of  a  lien 
already  existing,  which  has  to  be  extinguished  by  the  use  of  the 
money  loaned,  it  does  not  matter  whether  the  agreement  is  the 
result  of  fraud  or  a  mere  mistake  of  the  debtor."  Defines  con- 
ventional subrogation. 


CHAPTER  LXIX. 

Taxe^. 

(Always  consult  charters.) 

461.  Taxes  First  Lien  on  Property.    Exemptions. 

462.  State  May  Displace  Prior  Incumbrances. 

463.  Filing  List  of  Unpaid  Taxes.    Notice. 

464.  Martin  Tax  Act. 

465.  Charter  Cases. 
466.'  Foreign  Mortgages. 

467.  Mortgage  Held  as  Collateral  Security. 

468.  Widow. 

469.  Owner  in  Fee  Can  Buy  the  Position  and  Right  of  Mortgagee  to 

Redeem  from  a  Tax  Sale,  After  His  Own  Right  Has  Expired. 
476.    Title  Acquired  by  Condemnation  of  Land. 

471.  Taxes  Paid  by  Purchaser  Under  an  Invalid  Tax  Sale. 

472.  Buying  Subject  to  Incumbrances. 

473.  Failure  by  Purchaser  at  Tax  Sale  to  Give  Notice  of  Sale  to  Prior 

Mortgagee. 

474.  Section  59  of  the  Tax  Act  of  1903,  Construed. 

475.  Mortgagee  Purchaser  at  Tax  Sale  Cannot,  by  Notice,  Cut  Off  the 

Equity  of  Redemption.    Martin  Tax  Act. 

476.  Purchaser  Can  Record  Certificate  of  Sale  as  a  Mortgage. 

477.  Mortgagee  in  Possession  Must  Account  for  Taxes  Due  and  Un- 

paid. 
477a.  Building  and  Loan  Association. 

461.  Taxes  First  Lien.  Exemptions.  'Troperty  shall  be  as- 
sessed for  taxes  under  general  laws,  and  by  uniform  rules,  ac- 
cording to  its  true  value." 

Com.  St.,  p.  Ixxxvi,  section  vii,  art  xii.  In  Com.  St.  p. 
5129,  section  59,  "All  unpaid  taxes  on  real  property,  with  inter- 
est, penalties  and  costs  of  collection,  shall  be a  first  lien  on 

the  land  on  which  they  are  assessed,  and  paramont  to  all  prior  or 
subsequent  alienations or  incumbrances  thereon,  except  sub- 
sequent taxes."    In  Com.  St.,  p.  5078,  section  3,  art.  2.    "Propert}' 

when  used  for  public  purposes This  exemption  shall 

not  include  real  property  bought  in  for  debts  or  on  foreclosures 
of  mortgages  given  to  secure  loans  out  of  public  funds  or  out  of 
money  in  court,  which  property  shall  be  taxed  unless  devoted  to 
public  uses."  Swope  v.  Frazer,  58  Atl.  531  (Chan.  1904),  Applies 
only  to  lands,  not  to  principal  and  interest  on  chancellor's  mort- 
gage paid  into  court.     See  Chancellor  v.  Seiberlich    75  E.  5^^ 
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(Chan.  1909).  In  Trustees  of  Public  Schools  v.  Shotwell,  45  E. 
106  (Chan  1889),  Syllabus.  "A  mortgage  on  lands  in  the  city 
of  Rahway,  assigned  to  the  trustees  for  the  support  of  public 
schools,  is  prior  in  lien  to  assessments  for  improvements  on  the 
premises  afterwards  imposed  by  the  city,  although  the  assignment 
was  never  recorded."    See  note  p.  106. 

462.  State  May  Displace  Prior  Inciunbrances.  Obiter,  but 
many  citations.  "It  is  well  settled  that,  in  the  exercise  of  its 
sovereign  power  of  taxation,  the  state  may  displace  prior  incum- 
brances, although  the  displacement  may  be  prejudicial  to  individ- 
ual right The  only  inquiry  would  have  been  whether  the 

legislative  intent  was  clearly  manifested,  and,  as  has  been  seen, 
that  inquiry  has  been  authoritatively  answered  by  the  x:ourt  of 
errors  and  appeals  in  Paterson  v.  O'Neill,  [32  E.  386,  1880]." 
Doremus  v.  Cameron,  49  E.  7  (Chan.  1891).  In  Com.  St.  p.  5301, 
section  536,  Corporations  are  entitled  to  exemption  from  the  same 
taxation  of  mortgages  that  individuals  are. 

463.  Filing  of  List  of  Unpaid  Taxes  by  Qollector.  Kotice. 
"The  said  list  [of  unpaid  taxes]  when  filed  and  the  record  thereof 
shall  be  constructive  notice  of  the  existence  of  the  tax  lien  for 
two  years  from  said  first  Tuesday  of  February  but  not  there- 
after against  any  parcel  unless  within  said  term  of  two  years  the 
sale  of  said  parcel  shall  be  noted  in  the  record  as  hereinafter  pro- 
vided ;  a mortgagee  in  good  faith  after  the  said  first  Tues- 
day of  February,  whose mortgage  is  recorded  before  the 

collector  has  filed  his  list,  showing  an  assessment  and  tax  on  the 

land mortgaged  shall  hold  his  title  free  from  the  tax  lien." 

Com.  St.,  p.  5131,  section  50,  and  all  further  provision  as  to 
Record  of  certificates  of  sale,  p.  5135,  section  56,  as  affecting 
bona  fide  mortgagee  whose  deed  is  recorded  before  record  of 
certificate.    In  Robinson  v.  Hulick,  Collector,  67  L.  497  (Sup.  Ct. 

1902),  "To  be mortgagee  in  good  faith,  one  must  be  a 

mortgagee  without  notice"  [and  defines  with  what  statutory  notice 
chargeable].    Consult  Case. 

464.  Martin  Tax  Act.  Syllabus.  "The  title  to  lands  acquired 
under  foreclosure  of  a  mortgage  to  the  commissioners  of  the 
sinking  fund  of  this  state  is  superior  to  the  title  of  a  purchaser 
under  a  sale  made  under  the  Martin  act  for  taxes,  some  of  which 
became  a  lien  prior  to  the  date  of  the  mortgage  and  others  subse- 
quent thereto,  the  tax  sale  being  made  to  satisfy  the  combined 
taxes."  Pugh  v.  Commissioners  of  Sinking  Fund,  53  L.  629  (Err. 
&  App.  i^i).  Farmer  v.  Ward,  75  E.  33  (Chan.  1908),  Dis- 
cusses provisions  of  Martin  tax  act  (Com.  St.,  p.  5205). 

465.  Charter  Cases,  (i)  Trenton.  Trustees  of  Public 
Schools  V.  City  of  Trenton,  30  E.  667  (Err.  &  App.  1879),  a  lead- 
ing case,  (2)  Jersey  City.  Vreeland  v.  Jersey  City,  37  E.  574 
(Err.  &  App.  1883).  (3)  Newark.  Pugh  v.  Commissioners,  &c., 
supra.  State.  North  Ward  N.  B'k,  pres.,  v.  Newark,  40  L.  558 
(Err.  &  App.  1878).     (4)  Paterson.   Paterson  v.  O'Neill,  32  E. 
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386  (Err.  &  App.  1880)  ;  Pennington  v.  Mendes,  38  E.  336  (Chan. 
1884)  ;  Doremus  v.  Cameron,  49  E.  i  (Chan.  1891).  (5)  Rah- 
way.  Rahway  v.  Commissioners  of  Sinking  Fund,  44  E.  296 
(Err.  &  App.  1888)  ;  Thompson  v.  Thorp,  33  E.  401  (Chan. 
1881). 

466.  Foreign  Mortgages.  Syllabus.  "A  mortgage  owned  by 
a  resident  of  this  state,  although  made  upon  land  situated  in  an- 
other state  where  a  tax  upon  such  land  has  been  assessed  and  paid 
within  the  preceding  twelve  months,  is  taxable  here."  Darcy  v, 
Darcy,  51  L.  140  (Sup.  Ct.  1888),  affirmed  52  L.  222  (Err.  & 
App.  1889). 

467.  Mortgage  Held  as  Collateral  Security.  Syllabus.  "When 
a  mortgage  was  assigned  by  the  owner  thereof  to  another,  who 
held  certain  notes  of  the  assignor,  as  collateral  security  for  the 
payment  of  the  notes,  the  mortgage  was  taxable  as  the  personal 
property  of  the  assignor  so  long  as  the  notes  remained  unpaid  and 
the  mortgage  continued  to  be  held  as  security  for  the  payment." 
Lippincott's  AdmV  v.  Howell,  66  L.  508  (Sup.  Ct.  1901).  Con- 
sult now,  Com.  St.  p.  5089,  section  10. 

468.  Widow.  Syllabus.  "Where  part  of  the  proceeds  of  sale 
of  land  in  partition  is  invested  in  bond  and  mortgage  for  the  ben- 
efit of  the  widow  in  lieu  of  her  right  of  dower,  she  is  taxable  on 
such  mortgage  only  to  the  extent  of  the  interest  which  had  ac- 
crued up  to  the  day  of  assessment,  and  which  then  remained  un- 
paid."   State,  Gano,  pros.,  v.  Apgar,  41  L.  230  (Sup.  Ct.  1879.) 

469.  Owner  in  Fee  Can  Buy  the  Position  and  Right  of  Mort- 
gc^ee  to  Redeem  from  a  Tax  Sale,  after  His  Own  Right  has  Ex- 
pired. "The  decision  of  the  present  motion  turns  upon  the  point 
whether  the  plaintiff,  being  the  owner  in  fee  of  the  premises  in 
dispute,  by  paying  to  the  mortgagee  the  amount  due  on  the 
mortgages  held  by  him,  acquired  such  an  interest  that  he  had  the 
right  to  redeem  such  premises  from  the  purchaser  at  the  tax  'sale. 
His  privilege  to  reclaim  the  property,  as  the  absolute  owner,  had 

expired  from  lapse  of  time,  and  [ejectment  by  him] can 

only  be  sustained  for  the  reason  that  he  represented  the  mort- 
gagee, within  the  fair  meaning  of  the  municipal  charter 

His  object  was  to  buy  the  position  and  rights  of  the  mortgagee. 
The  rule  may  be  considered  to  be  now  completely  settled,  that 
the  estates  meeting  in  the  person  will  not  merge  unless  it  appears 
that  such  was  the  intention  of  such  person,  expressly  declared  or 
manifestly  implied  from  such  merger  being  to  his  advantage 
The  application  of  the  above  rule obviously  estab- 
lishes the  right  of  the  plaintiff,  as  representative  of  the  mort- 
gagee, to  redeem  the  premises  in  dispute  from  the  effect  of  the 
tax  sale.  It  was  his  intention,  clearly  proved  on  the  trial ;  to  use 
the  interest  he  derived  from  the  mortgagee  for  this  purpose. 
The  estate  thus  acquired,  therefore,  did  not  merge  with  the  fee 
vested  in  him,  as  the  law,  by  force  of  the  principle  above  stated, 
to  prevent  his  intention  from  being  defeated,  will  keep  the  estate 
distinct."    Duncan  v.  Smith,  31  L.  326,  329  (Sup.  Ct.  1865). 
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470.  Title  Acquired  by  Condemnation  of  Land.  Syllabus.  '*A 
railroad  company  acquiring  land  by  condemnation,  and  paying  the 
award  of  the  commissioners  into  court,  is  entitled  to  have  all  liens 
on  the  land,  including  liens  for  taxes,  paid  out  of  such  fund, 
though  the  lienors  are  not  parties  to  the  proceedings/*  In  re 
Sleeper,  62  E.  67  (Chan.  1901). 

471.  Taxes  Paid  by  Purchaser  under  an  Invalid  Tax  Sale.  ''The 
question  is  whether  or  not  a  purchaser  of  real  estate  sold  for  the 
non-payment  of  taxes,  whose  title  is  afterwards  declared  to  be  in- 
valid, and  who  is  made  a  party  defendant  in  a  suit  to  foreclose 
a  mortgage  given  after  such  sale,  can  claim,  as  a  lien,  the  amount 
which  he  paid  for  such  title,  and  also  the  taxes  which  were  as- 
sessed on  the  land,  and  which  he  paid  after  he  accepted  such  title, 
and  before  it  was  declared  invalid,  the  assessment  itself  being 
declared  good,  although  the  period  of  the  two  years  limitation 
fixed  by  statute  during  which  the  land  shall  remain  liable  has  ex- 
pired  He  is  entitled  to  be  reimbursed  to  the  extent  of 'the 

taxes  so  paid."  Columbia  Bank  v.  Jones  et  al.,  17  Atl.  808  (Chan. 
1889),  and  cases  cited.  The  obligation  to  pay  the  state  was  not 
his;  nor  was  the  mistake  or  omission  which  rendered  his  title 
imperfect  his. 

472.  Buying^  Subject  to  Encumbrances.  Syllabus.  ''Where 
premises  are  purchased  subject  to  encumbrances,  among  which  is 
a  sum  due  for  taxes,  the  purchaser  cannot  set  up  an  outstanding 
tax  title  acquired  before  the  purchase  of  the  mortgagor's  title, 
whether  the  tax  title  be  a  lien  only  or  a  fee-simple ;  and  especially 
so  when  the  purchaser  had  previously  acquired  the  tax  title  with 
a  view  to  becoming  the  purchaser  of  the  mortgagor's  title."  State 
Mutual  B.  &  L.  Asso.  v.  Millvale  Imp.  Co.,  74  E.  722  (Chan. 
1908),  affirmed  73  E.  336  (Err.  &  App.  1909). 

473.  Failure  by  Purchaser  at  Tax  Sale  to  give  Notice  of  Sale 
to  Prior  Mortgagee.  **The  single  question  here  presented  is 
whether  the  lien  of  complainant's  mortgage  is  superior  to  the 

possessiory  rights  which  defendant claims  in  the  mortgaged 

premises  under  a  certain  tax  title [Complainant  avers  that 

such  interest  is  subordinate  to  his  mortgage,  because:]  No  notice 
was  given  to  complainant  to  enable  complainant  to  make  redemp- 
tion in  behalf  of  his  mortgage  lien. .  i ..  .The  tax  sale  to  the 

township,  under  which  sale  defendant holds was  made 

under  the  Act  of  March  14th,  1879,  as  amended.  Gen.  Stat.  p. 
3353,  et  seq.  That  act  made  a  tax  against  real  estate  a  first  lien 
as  against  a  prior  mortgage  for  two  years  from  the  20th  day  of 
December  of  the  year  the  tax  should  be  assessed.  Section  12  of 
that  act  provided  that  no  sale  of  land  for  taxes  under  the  act 
should  destroy  or  aflfect  the  lien  of  a  prior  mortgage,  duly  re- 
corded, unless  the  purchaser  should  give  to  the  mortgagee,  within 
a  period  there  named,  a  certain  written  notice  of  the  sale.  The 
question  here  presented  is,  therefore,  whether  such  notice  was  in 
fact  given.  A  failure  to  give  the  notice  in  no  way  affects  the 
validity  of  the  tax  title;   if  the  notice  was  not  in  fact  given  the 
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lien  of  the  mortgage  is  paramount.  The  question  therefore  is 
merely  one  of  evidence.  If  there  is  evidence,  either  direct  or 
presumptive,  that  the  statutory  notice  was  in  fact  given  the  lien 
of  th€  mortgage  is  subordinated;  otherwise  it  is,  by  the  very 
terms  of  the  statute,  unaffected."  Notice  not  sufficient.  Comp- 
ton  V.  Feldmark,  82  E.  113  (Chan.  1913).  Study  discussion  of 
Notice.  See,  also,  Mitsch  et  al.  v.  Riverside  Tp.  et  al.,  92  Atl. 
436  (Err.  &  App.  1914).    Not  a  mortgage  case. 

474.  Section  59  of  Tax  Act  of  1903,  Construed.  Syllabus  by 
Court,  "Section  59  of  the  Tax  act  of  1903  (P.  L.  P.  432)  [Com. 
Stat.  p.  5136,  5137,  sections  57,  59]  examined  and  construed,  and 
held  to  provide  for  strict  foreclosure  of  the  right  to  redeem,  and 
not  foreclosure  and  sale  of  land  already  sold  for  taxes."  Mitsch 
v.  Owens  et  al.,  89  Atl.  292  (Chan.  1913).  The  word  "Redeem*' 
defined  as  "repurchase.'* 

475.  Mortgagee-purchaser  at  Tax  Sale  Cannot,  by  Notice,  Cut 
Off  the  Equity  of  Bedemption.  Martin  Tax  Act.  "I  think  that 
the  Martin  act  impliedly  excludes  the  mortgagee  from  becoming 
a  purchaser  so  as  to  be  able  to  cut  off  the  equity  of  redemption 

by  notice The  mortgagee  prior  to  sale  may  pay  the  taxes 

which  the  owner  of  the  equity  of  redemption  was  primarily  liable 
to  pay,  and  thereby  acquire  by  a  species  of  subrogation  a  lien  for 
the  amount  so  paid,  which,  in  respect  of  priority,  occupies  the 

same  position  as  the  tax  lien.    [Citing  3  New  Jersey  cases] 

If  the  mortgagee  does  not  see  fit  to  pay  the  taxes  before  the  sale 
is  held,  the  statute  protects  him  by  giving  him  a  most  ample  right 

of  redemption If,  in  order  to  redeem,  the  mortgagee  is 

obliged  to  pay  liens  which  the  purchaser  has  paid  in  addition  to 
the  tax  lien,  for  which  the  sale  was  held,  the  statute  gives  the 
mortgagee  a  lien  for  the  total  amount,  which  he  has  thus  paid  in 
effecting  redemption.  The  statute  further  expressly  gives  the 
mortgagee  a  remedy  for  the  enforcement  of  his  lien — the  lien 
which  he  has  acquired  by  subrogation — either  in  a  suit  to  fore- 
close his  mortgage  or  in  a  separate  suit I  perceive  very 

strong  indications  that  the  procedure  under  the  Martin  act  for 
the  acquisition  of  tax  titles  was  not  provided  for  the  use  of 

either   owner  or  mortgagee Both   owner   and  mortgagee 

may,  I  think,  very  properly  be  considered  as  confined  to  these 

ample  remedies    of    redemption    and    subrogation If   the 

Martin  tax  act  does  not  contemplate  that  a  mortgagee  who  is 
specially  cared  for  by  the  act  shall  be  a  purchaser  at  the  tax 
sale,  it  follows  that  when  a  mortgagee  assumes  to  do  this  thing 
what  in  fact  he  does  is  to  pay  off  the  tax  lien  and  acquire  the 
same  by  subrogation."  Farmer  v.  Ward,  75  E.  34  (Chan.  1908), 
"They  are  seeking  equity  and  must  do  equity''  applied,  even  if 
defendant  has  lost  her  lien. 

476.  Purchaser  Can  Record  Certificate  of  Sale  as  a  Horl^^a^e. 
"He  [purchaser  at  a  tax  sale]  may  have  the  certificate  of  sale 
noted  on  the  record  for  unpaid  taxes,  or  he  may  have  it  recorded 
as  a  mortgage.    It  is  only  in  the  latter  case  that  he  is  entitled  to 
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the  immediate  possession  and  to  the  rents  and  profits The 

language  is  that  the  purchaser,  upon  receiving  payment,  shall  re- 
store to  the  owner  the  land.  If  the  legislature  had  intended  that 
he  should  restore  the  mesne  profits  also  they  should  have  so 
stated  in  explicit  terms."  Anson  v.  Elwood,  76  L.  57  (Sup.  Ct. 
1908). 

477.  Mortgagee  in  Possession  Should  Aceonnt  for  Taxes  Due 
and  Unpaid.    Shields  v.  Lozear,  22  E.  453  (Chan.  1871). 

477a.  Building  and  Loan  Association.  Syllabus,  ''i.  Under 
section  10  of  the  Tax  act  of  1903  (Pamph.  L.,  p.  400)  a  mortgage 
held  by  a  building  and  loan  association  cannot  be  deducted  from 
the  assessed  value  of  real  estate.  2.  The  act  of  March  20th,  1874 
(Pamph.  L.,  p.  388),  as  to  the  taxation  of  the  capital  stock  of 
building  and  loan  associations  in  Monmouth  couqty  was  super- 
seded by  the  constitutional  provision  of  1875  that  required  prop- 
erty to  be  assessed  under  general  laws  and  by  uniform  rules."  In 
Court  of  Errors:  "We  agree  with  Mr.  Justice  Swayze,  who  de- 
livered the  opinion  of  the  Supreme  Court,  that  the  Act  found  in 
Pamp.  L.  1874,  p.  388,  was  repealed  by  the  constitutional  amend- 
ment of  187s  requiring  prpperty  to  be  assessed  under  general 
laws  and  by  uniform  rules,  and  that  l)ecause  of  the  same  consti- 
tutional provision  the  act  found  in  Pamph  L.  1904,  p.  201,  can- 
not revive  the  Act  of  1874.''  Hartshorne  v.  Avon-by-the-Sea,  75 
L.  407  (Sup.  Ct.  1907),  affirmed  78  L.  556  (Err.  &  App.  1909). 
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478.  Tender  After  Forfeiture.    Notice  of  Intention  to  Pay. 

479.  Conditional  Tender  and  Tender  of  Less  Than  Face  of  Mortgage 

480.  Tender  Kept  Good.    Refusal  to  Receive  Payment. 

481.  Failure  to  Tender  During  Time  Limited  Cannot  Defeat  a  Mortgage. 

Extension  of  Time  by  Parol. 
.482.    Request  to  Assign  is  Not  Tender  of  Payment.     Practice  and  Proof 
of  Tender.     Money  Constituting  Legal  Tender. 

483.  Error  in  I>ecree  no  Excuse  for  Sheriff's  Refusal  to  Accept  Tender. 

484,  Tender  of  Correct  Sum  is  Essential.     Exception. 

478.  Tender  after  Forfeiture.  Notice  of  Intention  to  t^' 
Question.  "Whether  a  tender  by  the  mortgagor  of  the  money 
secured  by  a  mortgage,  which  is  not  accepted  by  the  mortgagee, 
made  after  the  day  of  payment  named  in  the  condition,  terminates 
the  estate  of  the  mortgagee  in  the  mortgaged  premises,  and  ex- 
tinguishes the  lien  of  the  mortgage  on  the  land ....  Tender  on  the 
day  named  determines  the  estate  of  the  mortgagee,  because  it  is 
the  performance  of  the  condition.  Regarding  the  mortgage  as 
remaining  after  default,  only  as  a  security  for  the  debt,  payment 
thereafter,  by  a  necessary  sequence,  operates  as  an  extinguish- 
ment ;  the  debt  being  the  principal  and  the  security  the  accessorv. 
Whatever  discharges  the  debt  extinguishes  the  security,  ^o 
reason,  founded  in  principle,  can  be  assigned  for  giving  that  effect 
to  a  tender  after  forfeiture.  The  appropriate  office  of  a  tender 
is  to  relieve  the  debtor  from  subsequently  accruing  interest,  and 
the  costs  of  enforcing,  by  suit,  the  obligation  which  by  the  tender 
of  payment  he  was  willing  to  perform.  The  debt  still  remains 
Until  the  mortgagee  is  actually  paid  off  by  his  own  con- 
sent, or  by  the  decree  of  the  court,  he  retains  the  character  of 
the  mortgagee,  with  all  the  rights  incident  to  it.''  Shields  v. 
Lozear,  34  L.  499,  505,  507  (Err.  &  App.  1869).  In  Kloeppinp^ 
and  wife  ads.  Stillmacher  36  L.  176  (Sup.  Ct.  1873),  An  unac- 
cepted tender,  made  after  the  time  specified  by  a  decree  in  chan- 
cery and  after  ejectment  brought,  cannot  be  used  as  a  defense 
in  ejectment.  In  Sharp  v.  W^yckoff,  39  E.  379  (Chan.  1885).  Xo 
notice  of  intention  to  pay  is  requisite  in  a  case  of  tender  post  dion 
on  a  past-due  mortgage.  Statutory  Tender,  Com.  St.  p.  3408. 
section  i. 

479.  Conditional  Tender  and  Tender  of  Less  than  Face  of  Mort- 
gage. **^The  tender  was  made  each  time  upon  condition  that  the 
complainant  should  procure  the  preceding  mortgage  to  be  can- 
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celed.  If  that  condition  might  rightfully  have  been  attached,  it 
would  have  been  a  good  tender  notwithstanding  the  condition 

In  order  to  make  a  conditional  tender  effective,  it  must 

have  been  the  duty  of  the  party  to  whom  the  tender  was  made 
to  have  performed  the  condition  that  was  required  of  him  as 
precedent  to  the  accordance  of  the  tender.  In  this  case  there  was 
no  duty  upon  the  complainant  to  cancel  the  preceding  mortgage, 
subject  to  which  the  defendant  mortgagors  had  taken  title ;  and 
therefore  when  the  tender  was  made  to  him,  that  the  mortgagor 
would  pay.  off  his  mortgage,  upon  condition  that  the  mortgagee 
should  obtain  the  Provident  Trust  mortgage  to  be  released  or 
concealed,  it  was  an  unlawful  condition,  one  which  the  complain- 
ant was  not  called  upon  to  perform,  and  he  might  rightly  and 
justly  refuse  to  accept  the  money  on  those  terms."  Mott  v. 
Rutter,  54  Atl.  160  (Chan.  1903),  affirmed  66  E.  435  (Err.  & 
App.  1903).  In  Woodruff  v.  Depue  and  Morris,  14  E.  168  (Chan. 
1861).  Less  than  the  face  of  the  mortgage  offered  in  pay- 
ment of  a  mortgage  held  as  collateral  security — no  legal  tender. 
In  Moore  v.  Vail,  13  E.  299  (Chan.  1881).  Tender  ineffectual 
because  the  defendant  demanded  a  surrender  of  the  bond  and 
mortgage,  which  the  mortgagee  had  the  right  to  retain  to  enforce 
claim  for  interest  against  the  mortgagor. 

480^  Tender  Kept  Good.  Befusal  to  Receive  Payment.  The 
mortgagor  on  refusal  to  receive  payment  deposited  the  money  in 
bank,  where  it  remained  until  one  day  before  he  filed  his  answer 
to  the  bill  to  foreclose  the  mortgage,  when  he  paid  it  into  court. 
"To  have  this  effect  [to  discharge  the  debtor  from  subsequent  in- 
terest] the  amount  tendered  must  be  kept  in  readiness,  and  on  bill 
to  redeem  or  on  plea  or  answer  setting  up  the  tender,  the  money 

must  be  paid  into  court Where  an  offer  is  made  to  pay,  the 

person  offering  having  at  hand  at  the  time  the  money  to  make  a 
lawful  tender,  and  the  creditor  refuses  to  receive  the  money,  it 
is  a  good  tender."  Sharp  v.  Todd,  38  E.  329  (Chan.  1884),  see 
note  p.  325.  In  Shields  v.  Lozear,  22  E.  451  (Chan.  1871).  "No 
less  strictness  [as  to  tender]  is  required  in  such  cases  in  equity, 
than  at  law."  "Readiness  to  pay"  discussed.  In  Thorne  v.  Mosher, 
20  E.  262  (Chan.  1869),  Offer  to  pay,  money  being  in  hand,  and 
refusal  to  receive  payment,'  excuses  actual  tender.  In  Stockton 
V.  Dundee  Manufacturing  Co.,  22  E.  S7  (Chan.  1871),  "A  tender 
of  the  mortgage  debt  does  not,  in  this  state,  discharge  the  lien  of 

the  mortgage And   as  the  defendants  have   not  paid  the 

money  into  court,  and  it  does  not  appear  that  they  have  kept  it 
on  hand  uninvested  since  the  tender,  they  are  not  discharged  from 
the  interest." 

481.  Failure  to  Tender  within  the  Time  Limited  Cannot  De- 
feat Redemption.  Extension  of  Time  by  Parol.  Syllabus.  "A  deed 
of  lands,  accompanied  by  a  lease  thereof  to  the  grantor,  contain- 
ing a  clause  for  redeeming  the  lands,  by  paying  a  certain  amount 
within  a  specified  time,  is  a  mortgage,  and  not  defeated  by  the 
grantor's  failure  to  make  a  tender  within  the  time  limited,  al- 
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though  the  grantee  took  possession  of  the  premises  at  the  expira- 
tion of  the  lease.  The  time  for  making  such  tender  may  be  ex- 
tended by  parol/'    Vliet  v.  Young,  34  £.  15  (Chan.  1881). 

482.  Request  to  Assign  is  not  Tender  of  Payment.  Practice  and 
Proof  of  Tender.  Honey  Constituting  Legal  Tender.  Syllabus  by 
Court.  38  Atl.  290  "i.  When  a  mortgage  securing  payment  of 
several  bonds  is  in  process  of  foreclosure,  an  offer  to  pay  that  one 
of  the  bonds  which  is  held  by  the  complainant,  and  the  costs  of 
the  pending  foreclosure  to  date,  accompanied  by  a  demand  for  the 
assignment  of  the  bond,  is  not  such  a  tender  as  will  stop  the 
running  of  interest  or  the  accruing  of  costs.  2.  Such  a  demand 
can  only  be  made  in  behalf  of  some  person  having  an  equitable 
right  to  stand  in  the  place  of  the  holder  of  the  bond,  and  that 
right  must  be  disclosed  when  the  demand  for  assignment  is  made. 
3.  The  demand  must  be  made  upon  the  holder  or  some  person 
authorized  to  make  the  assignment.  A  solicitor  employed  to  col- 
lect the  bond  by  foreclosure  of  the  mortgage  has  no  power  to  as- 
sign them  and  is  not  a  proper  party  upon  whom  to  make  a  de- 
mand for  an  assignment.  4.  Where  a  tender  after  suit  begun  is 
set  up  in  the  answer,  the  money  must  be  paid  into  court  preced- 
ently  to  or  coinci dentally  with  the  filing  of  the  answer."  Whit- 
taker  V.  Belvidere  Roller  Mill  Co.,  55  E.  674  (Chan.  1897).  By 
the  Court,  p.  679,  *'The  offer  proven  in  this  case  was  clearly  not 
one  to  pay  and  satisfy  the  debt.  It  was  a  request  to  assign  it  upon 
payment  of  the  amount  due.*'  In  Neldon  v.  Roof,  55  E.  611 
(Chan.  1897),  Discussion  of  practice  of  paying  money  into  court, 
and  of  allegation  in  pleading,  "The  defendant  now  brings  the 
money  into  court."  In  Stockton  v.  Dundee  Manufacturing  Co., 
22  E.  56  (Chan.  1871),  A  decision  of  the  Supreme  Court  of  the 
United  States  as  to  what  money  constitutes  a  legal  tender  binds 
the  courts  and  is  retrospective. 

483.  Error  in  Decree  no  Exense  for  Sheriff's  Befnsal  to  Accept 
Tender.  Syllabus.  "After  a  decree  in  foreclosure  had  been 
obtained  and  execution  placed  in  the  sheriff's  hands,  the  owner 
of  the  equity  of  redemption  in  all  of  the  premises,  except  a  small 
parcel,  tendered  to  the  holder  of  the  mortgages,  and  also  to  the 
sheriff,  the  amount  due  thereon,  which  was  refused.  Held,  that 
the  fact  that  there  was  error  in  the  decree  constituted  no  ground 
for  refusing  the  tender,  and  the  sheriff  was  directed  to  accept, 
in  satisfaction  of  the  mortgages  under  the  execution,  the  amount 
due  at  the  time  of  the  tender."  Foster  v.  Union  National  Bank 
of  Rahway,  34  E.  371  (Chan.  1881).    See  p.  48. 

484.  Tender  of  Correct  Snm  Essential.  Exception.  ''A  tender 
is  good  only  if  the  correct  amount  is  offered  to  be  paid,  includ- 
ing all  costs  due,  for  the  complainant  is  entitled  to  exact  the  full 
amount  due  him,  and  the  offer  of  a  less  sum,  no  matter  how  in- 
conspicuous, will  not  support  the  plea  of  tender And  ten- 
der in  discharge  of  a  mortgage  debt,  whether  made  before  or 
after  foreclosure  brought,  must  be  paid  into  court  after  the  com- 
mencement of  the  suit ;   the  practice  being  the  same  in  cases  of 
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equity  as  in  those  at  law."  Taxation  of  Search  fees  discussed  at 
length.  Keiler  v.  Bunn,  84  E.  522  (Chan.  1915).  In  Percival  v. 
Gale,  40  E.  442  (Chan.  1885),  'The  tender  of  the  $600  was 
made,  at  which  time  there  was  less  than  $19  interest  due,  making 
the  whole  amount  due  less  than  $568.50.  Therefore,  as  the  ten- 
der was  made  without  demanding  any  change,  or  without  any 
other  condition  whatever,  and  as  the  only  ground  for  refusing  to 
accept  it  was  that  it  was  not  enough,  the  law  pronounces  the 
tender  good." 
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TRUSTS. 

485.  A  Conveyance  by  Mortgagee,  Without  Adequate  Consideration,  io 

Trust  to  Beneficiaries  With  Notice,  is  Voluntary  as  to  Creditors. 
Valuable  Consideration. 
485a.  A  Trustee  Cannot  Secure  Himself  in  Breach  of  His  Trust. 

486.  A   Confidential   Adviser   Constituted   Himself   the  Trustee  of  His 

Confidant  by  Purchasing  Property  Which  He  Knows  is,  by  Agree- 
ment, Held  for  Her  Benefit. 

487.  Mortgagee  Who  Has  Given  a  Warrant  for  the  Discharge  of  Her 

Mortgage  to  a  Husband  Whose  Wife  Refuses  to  Accept  the  Gift 
of  the  Same,  May  Assign  it  to  Husband  in  Trust  for  Infants. 

488.  Cestui  Que   Trust  Cannot  Have  Trust  Executed  Without  Paying 

Trustee  What  He  Owes  Him. 

489.  The  Assignment  of  a  Mortgage  by  a  Trustee  is  Subject  to  All  the 

Equities  Against  it  in  Her  Hands. 

490.  A  Trustee  Cannot  Purchase  for  Himself  at  His  Own  Sale. 
490a.  Reformation. 

491.  What  Knowledge  Defeats  Assignment  of  Mortgage  by  Trustee. 

492.  No  Duty  on  Purchaser  to  See  to  the  Application  of  the  Purchase- 

Money. 

493.  A  Valid  Trust  of  a  Mortgage  Debt  May  be  Created  Verbally. 

494.  A  Mortgage.  Given  by  a  Guardian  to  His  Sureties,  Creates  no  Trust 

for  the  Benefit  of  the  Minor. 

495.  Where  Testator  Blends  the  Real  and  Personal  Estate  Together,  Giv- 

ing Widow  Use  of  it  for  Life,  the  Trustees  Must  Pay  the  Taxes 
Out  of  the  Income  of  the  Whole  Property. 

496.  Mortgage  by  Trustee  for  Antecedent  Debt. 

497.  Rule  as  to  What  is  Necessary  to  Charge  With  Notice  of  a  Trust. 

498.  Mortgage  by  One  Who  Held  in  Resultant  Trust  to  One  Without 

Notice  Thereof,  is  Valid. 

499.  The  Trust  Remains  Incumbered  Only  by  the  Valid  Mortgage  Exe- 

cuted Upon  Property  Conveyed  to  a  Charitable  Use. 

500.  Executors  Responsible  for  Failure  to  Record  a  Sufficient  Mortgage. 

501.  Investments  by  Trustees. 

502.  One  Co-Executor  and  Co-Trustee,  Mortgagee  as  Trustee  and  Also 

as  Mortgagee  in  His  Own  Right,  Can  Agree  at  a  Partition  Sale 
That  Property  Shall  be  Sold  Free  from  Incumbrances. 

503.  Lands  Purchased  by  Trustee  at  His  Own  Foreclosure  Sale  as  Trus- 

tee. 

504.  When  a  Trustee  of  a   Corporate   Mortgage  Does  and  When  He 

Does  Not  Make  Himself  Liable  as  Warranter  of  Its  Bonds. 

505.  Trustee  Failing  in  Duty  Must  Make  the  Purchaser  of  Bonds  from 

Him,  Whole. 
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506.  Mortgagees  by  not  Taking  Possession  of  Premises  on  Default  do 

Not  Become  Liable  for  Wages  of  Employees. 

507.  Dower  Right  How  Far  Affected  by  Deed  on  Face  Absolute  Made 

to  Trustee  to  Secure  Husband's  Debt. 

508.  A    Debtor   Can   Make   a    Fraudulent    Conveyance   Taking    Back   a 

Mortgage  to  Secure  Trust  Moneys  in  His  Hands. 

509.  A  Party  Agreeing  to  Buy  and  Foreclose  a  Mortgage  for  the  Benefit 

of  the  Owners  of  the  Premises  Mortgaged — So  Doing,  Becomes 
Their  Trustee. 

510.  Title  Bound  by  the  Trust  in  the  Hands  of  Purchasers  With  Notice. 

Indemnity. 

511.  Mortgages  by  Legatees  in  Remainder. 

511a.  A  Trustee  Cannot  Plead  the  Statute  of  Limitations. 
511b.  Defences  Against  Trustees. 

485.  A  Conveyance  by  Mortgagee,  without  Adequate  Consider- 
ation, in  Trust  to  Beneficiaries  with  Notice,  is  Voluntary  as  to 
Creditors.  Valuable  Consideration.  "I  have  no  difficulty  in  re- 
gard to  the  effect  of  the  conveyance  in  trust  by  James  [mort- 
gSLgee]  to  his  brother-in-law,  Sherwood  [for  James'  children  and 

wife].    The  latter  stands  in  James'  place For  the  reasons, 

first,  that  the  trust  conveyance,  for  the  wife  and  children  of 
James,  was  without  adequate  consideration,  and  stands  in  re- 
spect to  creditors  as  a  voluntary  settlement,  and  second,  that  both 
Sherwood  and  his  sister,  for  whom  he  acted,  had  notice  that  Ed- 
mund's deed  to  James  was  not  absolute,  but  simply  a  mort- 
gage." Kline  v.  McGuckin,  24  E.  413  (Chan.  1874).  In  Wit- 
tingham  v.  Lighthipe,  46  E.  429  (Chan.  1890),  Promise  to  create 
or  make  a  declaration  of  trust  must  be  supported  by  a  valuable 
consideration. 

458a.  Trustee  Cannot  Secure  Himself  in  Breach  of  His  Trust. 
''Here  was  the  case  of  a  trustee  holding  property  in  trust  for  a 
married  woman,  the  very  object  of  which  trust  was  to  perserve 
the  property  for  her  free  from  the  control  and  debts  of  her  hus- 
band, himself  taking  a  security  upon  the  trust  property  for  a 
debt  which  the  husband  owed  him.  The  mortgage  was  wholly 
worthless.  It  was  a  breach  of  the  trust."  Perrine  v.  Perrine,  11 
E.  144  (Chan.  1856),  The  trustee  must  clearly  prove  the  con- 
sideration of  a  yew  bond,  and  mortgage  given  to  him  soon  after 
complainant  became  a  widow,  and  while  he  still  held  the  legal 
title  to  the  trust  property. 

486.  A  Confidential  Adviser  Constitutes  Himself  the  Trustee 
^f  His  Confidant,  by  Purchasing  Property  which  He  Knows  Is,  by 
Agreement,  Held  for  Her  Benefit.  No  fraud  alleged,  only  ground 
of  recovery:  "That  John  Shaw  stood  in  a  fiduciary  relation  to 
Mary  Ann  McKee,  and  in  such  relation  acquired  the  title  to  the 
premises  under  such  circumstances  that  it  would  be  inequitable 

for  him  to  retain  it In  the  case  of  Wakeman  v.  Dodd,  [27 

E.  564  (Err.  &  App.  1876)] *It  is  manifest that  the 

defendant  was,  at  the  time  of  the  purchase,  [at  foreclosure  sale]. 
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the  complainant's  confidential  adviser.  Standing  in  this  fiduciary- 
relation,  the  beneficial  results  of  the  purchase  must  be  hers  in- 
stead of  his.  The  elementary  principle  of  equity,  by  which  a 
trustee  is  disabled  to  purchase  for  his  own  benefit  the  property  of 
his  cestui  que  trust,  is  too  plainly  applicable  to  the  facts  of  this 
case  to  leave  room  for  controversy  or  doubt.  Without  reference 
to  fraudulent  intent,  and  irrespective  of  the  parol  contract  alleged 
in  the  bill,  the  facts,  as  they  are  pleaded  and  proved,  conclusively 
evince  that,  as  to  the  property  in  question,  the  defendant  was  the 
complainant's  adviser,  and  consequently,  trustee.  As  such  he 
must  be  held  to  account/ He  [Adams,  purchaser  at  fore- 
closure sale]  had  promised,  and  given  evidence  that  he  intended, 
to  hold  the  balance  of  the  property,  first,  as  his  security,  next, 

for  her  benefit.. Mr.  Adams  held  his  bid  at  her  disposal 

There  can  be  no  doubt  that  when  he  [Shaw]  took  the  title 

[from  Adams]  he  knew  fully  the  terms,  in  respect  to  the  rights  of 
Mrs.  McKee,  upon  which  Mr.  Adams  held  it.  It  was  not  pos- 
sible, therefore,  for  him  to  acquire,  as  against  Mrs.  McKee,  a 

better  title  than  Mr.  Adams  had His   [Shaw's]   conduct 

was  entirely  consistent  with  the  theory  that  he  had  taken  the 
title  and  was  holding  it,  just  as  he  had  said  he  intended  to  do, 

for  her,  after  he  had  received  what  he  had  expended  on  it 

Shaw  occupied  towards  Mrs.  McKee  a  relation  of  trust  and  con- 
fidence, and  the  deed  must  be  declared  a  mortgage  as  security  for 
Mr.  Shaw's  advances."  McKee  v.  Griggs,  51  E.  184,  185,  190- 
193  (Chan.  1893). 

487.  Mortgc^ee  Who  Has  Given  a  Warrant  for  the  Discharge 
of  a  Mortgage  to  a  Husband,  whose  Wife  Befuses  to  Accept  Gift 
of  Same,  May  Assign  it  to  Husband  in  Trust  for  Infants.  Syllabus. 
"A  husband  purchased  land,  on  which  there  was  a  mortgage,  by 
paying  the  mortgagee  the  amount  of  the  mortgage,  and  the  bal- 
ance of  the  price  to  the  grantor,  and  by  taking  a  deed  in  his 
wife's  name,  intending  it  as  a  gift  to  her.  The  mortgagee  ex- 
ecuted a  satisfaction  of  the  mortgage  and  delivered  it  to  the  hus- 
band. On  the  same  day  the  husband  and  wife  decided  to  make  a 
gift  of  the  mortgage  to  their  children,  and  thereafter  the  mort- 
gagee made  an  assignment  of  the  mortgage  to  the  husband,  as 
trustee  thereof,  in  favor  of  the  children,  accepting  the  money  al- 
ready paid  on  the  mortgage  as  payment  for  the  assignment.  Sev- 
eral months  thereafter  the  assignment  was  recorded.  Held, 
that  a  valid  voluntary  trust  of  the  mortgage  in  favor  of  the  chil- 
dren was  created,  the  wife,  in  effect  refusing  to  accept  the  entire 
gift  and  constituting  the  husband,  in  equity,  the  owner  of  the 
mortgage,  so  that  his  acceptance  of  the  assignment  of  the  mort- 
gage, as  trustee,  constitute  a  declaration  of  the  trust."  Carter 
V.  Carter,  63  E.  726  (Chan.  1902). 

488.  Cestui  Que  Trust  Cannot  Have  Trust  Executed  without 
Paying  Trustee  What  He  Owes  Him.  Syllabus.  "A  having  a 
pecuniary  demand  against  B  procured  him  to  make  a  conveyance 
of  land  to  C  to  secure  it,  C  giving  back  to  B  a  defeasance.    A 
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afterwards  became  largely  indebted  to  C,  and  C  procured  from 
B  a  conveyance  of  his  equity  of  redemption.  Held,  that  neither 
A  nor  his  assignee  could  enforce  the  trust  against  C  without  al- 
lowing him  for  the  indebtedness  which  A  owed  him."     By  the 

Court.    "It  [present  case] is  a  question  between  a  trustee 

and  a  cestui  que  trust,  and  it  is  this.  Will  the  cestui  que  trust, 
who  is  indebted  to  his  trustee,  be  permitted  to  call  that  trustee  to 
account,  as  such,  in  this  court  and  compel  him  to  execute  a  trust, 
the  result  of  which  must  be  that  the  trustee  must  either  pay  his 
cestui  que  trust  2l  sum  of  money  or  have  a  lien  for  the  amount 
fastened  upon  his  property  and  that  property  sold  to  pay  it,  with- 
out allowing  his  trustee  for  what  he  owes  him?  That  is  the 
question.  It  seems  to  me  that  he  cannot.  The  complainant's 
claim  is  one  resting  entirely  in  equity.  He  has  no  legal  right," 
Loder  v.  Allen,  50  E.  631,  637  (Chan.  1892).  Treats,  also,  when 
cestui  que  trust  has  discharged  his  trustee  and  then  assigned  his 
rights. 

489.  The  Aflsignmeiit  of  a  Mortgage  by  a  Trustee  is  Subject  to 
All  the  Equities  against  it  in  His  Hands.  A  mortgage,  void  as 
to  creditors,  was  made  to  a  trustee  by  a  husband  and  wife  to  se- 
cure a  husband's  debt  to  his  wife,  and  was  conveyed  by  the  trus- 
tee, with  the  consent  of  the  husband  and  wife,  to  secure  a  debt 
due  from  the  husband.  **The  rule  that  a  mortgage  is  taken  by  an 
assignee,  subject  to  all  equities  against  the  assignor,  is  applicable 

in  this  case The  assignment  gives no  higher  equity. 

as  against  Walker,  [second  mortgagee]  than  the  equity  of  Mrs. 
Dixon  [trustee]  and  her  cestui  que  trust.''  McFarland  v.  Gil- 
christ, 25  E.  488  (Chan.  1875). 

490.  A  Trustee  Cannot  Purchase  for  Himself  at  His  Own  Sale. 
Penalty.  "A  trustee  cannot  himself  be  the  purchaser  of  property 
which  has  been  committed  to  him  to  sell,  whether  he  sells  that 
property  himself,  under  the  trust,  or  whether  it  is  sold  by  some- 
body else,  under  the  forms  of  law In  the  case  before  me, 

this  company  undertook  to  make  sale  of  these  lands,  and  they 
expressly  agreed  to  do  so,  and  to  discharge,  out  of  the  proceeds 
of  said  sales,  this  mortgage.  They  did  not  sell  lands  enough  for 
that  purpose.  They  allowed  the  condition  by  which  the  mort- 
gage  became  due  to  arise,  when  a  sale  was  made  under  the  forms 
of  law  by  the  master,  the  trustees,  themselves  becoming  the  pur- 
chaser/' Raleigh  v.  Fitzpatrick,  43  E.  519,  521  (Chan.  1887), 
Kuled  by  Carson  v.  Marshall,  37  E.  213  (Chan.  1883),  affirmed 
38  E.  250  (Err.  &  App.  1884).  In  Staats  v.  Bergen,  17  E.  554, 
559  (Err.  &  App.  1867).  Syllabus.  "A  purchase  of  land  at  a 
sheriff's  sale,  by  a  trustee,  on  a  bill  on  a  mortgage  held  by  him 
in  trust,  his  bid  not  being  sufficient  to  pay  off  such  mortgage,  and 
the  land  sold  being  subject  to  two  other  mortgages,  in  which  the 
cestui  que  trust  had  an  interest,  will  be  declared,  in  equity,  to 
enure  to  the  benefit  of  the  cestui  que  trust."  By  the  Court.  "A 
trustee,  in  no  case,  nor  in  any  crisis,  can  become  the  purchaser  of 
property,  when  the  fact  of  his  making  such  purchase,  has  a  tend- 
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ency  to  promote  his  own  interest,  at  the  expense  of  his  cestui 
que  trust The  master  who  heard  the  case  for  the  Chan- 
cellor, thought  that  the  complainant  had  a  right  to  take  the  bar- 
gain off  the  defendant's  hands,  and  to  be  substituted  in  his  place: 
and  the  court  below  accordingly  decreed  a  conveyance."  Af- 
firmed. Consult  Leading  authorities  collected  in  Voorhees  v. 
Bailey,  59  E.  300  (Chan.  1900).    Not  a  mortgage  case. 

490a.    Reformation.     "This  mortgage  is  given  to trus- 
tee, and  *his  successors,*  instead  of  'his  heirs' There  is  no 

evidence  in  the  cause  to  show  that  there  was  any  agreement  that 
the  fee  should  be  conveyed,  and  the  mortgage  as  it  stands,  with- 
out the  word  'heirs'  carries  only  the  life  estate."  No  reforma- 
tion. Wheeler  and  Green  v.  Kirtland,  24  E.  554  (Err.  &  App. 
1873).  In  Randolph  v.  N.  J.  West  Line  R.  R.  Co.,  28  E.  52 
(Chan.  1877)  "To  execute  this  provision  of  the  mortgage  [to 
sell  and  deliver  a  deed  in  fee  simple]  a  fee  in  the  trustees  is 
necessary,  for  they  could  not  convey  a  fee  if  they  themselves 
had  only  a  less  estate.  This  provision  is  of  itself  notice  of  the 
estate  intended  to  be  conveyed  by  the  mortgage,  that  it  was  an 

estate  in  fee Mortgage reformed in  the  words 

of  conveyance  and  in  the  habendum  clause ;"  Com.  St.  p.  1570, 
section  100. 

491.  What  Knowledge  Defeats  Assignment  of  Mortgage  by 
Trustee.  "That  James  R.  Dey  had  authority  to  sell  this  mort- 
gage is  clear,  indeed,  it  is  admitted  in  complainant's  bill.  It  is 
clear  that  he  misapplied  the  moneys  received  from  the  sale.  He 
placed  the  money  into  two  houses,  erected  on  his  own  land.  This 
was  a  disposition  of  the  money  entirely  foreign  to  the  object  of 
the  trust.  It  was  a  palpable  misappropriation  of  the  funds.  But 
that  fact  does  not  in  itself  invalidate  Foster's  title.  The  law 
did  not  in  this  case  impose  upon  him  the  obligation  to  see  to  the 
application  of  the  purchase  money. . ; . .  .Foster's  title  can  only 
be  defeated  by  evidence  showing  that,  at  the  time  of  the  assign- 
ment, he  knew  that  the  trustee  contemplated  a  breach  of  trust, 
and  intended  to  misapply  the  money,  or  was,  by  the  very  trans- 
action, applying  it  to  his  own  private  purposes."  Foster  v.  Dey, 
27  E.  600  (Err.  &  App.  1876),  Purchaser  had  no  knowledge  of 
the  object  for  which  the  money  was  to  be  used,  while  in  Ross  v. 
Fitzgerald,  32  E.  842  (Err.  &  App.  1880),  "The  purchaser  knew 
for  what  purpose  the  borrowed  money  was  intended."  Consult 
Nichols  V.  Peak,  12  E.  71  (Chan.  1858),  not  a  morterage  case. 

492.  No  Dnty  on  Purchaser  to  See  to  the  Application  of  the 
Mortgage  Honey.  "The  mortgage  in  suit  was  not  made  by  the 
trustee  as  such,  but  was  executed  by  him  and  his  wife  to  secure 
the  payment  of  their  bond.  The  trust  prohibited  the  sale  or 
mortgaging  of  the  trust  estate  by  the  trustee,  except  for  the 
benefit  of  his  wife  and  her  heirs,  and  made  it  inctimbent  on  the 
purchaser  or  mortgage  [e],  in  such  case,  to  look  to  the  applica- 
tion of  the  purchase  or  mortgage  money.  But  the  trustee  hdd 
the  property  in  trust  for  the  use  and  benefit  of  his  wife  and  her 
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heirs;  the  fee  of  the  land  was,  therefore,  hers  in  equity,  and 
a  conveyance  by  him  and  her,  whether  absolute  or  by  way  of 
mortgage,  would  not  be  in  contravention  of,  but  in  accordance 
with,  the  trust,  and  would  devolve  on  the  purchaser  or  mortgagee 
no  obligation  to  see  to  the  application  of  the  purchase  or  mort- 
f^SLge  money."  Wagner  v.  Blanchet,  27  E.  359  (Chan.  1876). 
Com.  St.  p.  2267,  section  25. 

493.  A  Valid  Trust  of  a  Mortgage  Debt  May  be  Created  Verb- 
ally. "She  [complainant]  alleges  that  her  husband,  some  months 
before  his  death,  assigned  the  bond  and  mortgage  in  contro- 
versy to  the  defendant,  upon  a  parol  trust  or  understanding  that 
he  would  forthwith,  or  by  a  short  day  transfer  them  to  her 
The  bond  and  mortgage  were  in  Danser*s  [husband's]  pos- 
session at  the  time  of  his  death A  valid  trust  of  a  mortgage 

debt  may  be  created  by  parol;  for,  though  a  trust  thus  created 
cannot  embrace  the  land  held  in  pledge,  yet  it  is  good  as  to  the 
debt,  and  will  entitle  the  cestui  que  trust  to  sufficient  of  the  pro- 
ceeds of  the  sale,  when  the  land  is  converted  into  money,  to  i>ay 
the  debt."  Dansen  v.  Warwick,  33  E.  134,  136  (Chan.  1880), 
and  cases  cited.  Most  cogent  proof  required  to  engraft  trust 
upon  a  written  instrument  [assignment]  absolute  on  its  face. 
Trust  established. 

494.  A  Mortgage  Given  by  a  Guardian  to  His  Sureties,  Creates 
Ho  Trust  for  the  Benefit  of  the  Minor.  "The  mortgage  is  evidently 
taken  by  the  securities  of  the  guardian,  for  their  indemnity.  They 
were  liable  to  the  ward  by  means  of  the  guardianship  bond,  and 
their  object  was  to  protect  themselves  from  any  danger  or  loss 
arising  from  that  liability.  There  is,  then,  no  trust  connected  with 
the  mortgage.  The  mortgagees  were  the  absolute  owners,  having 
the  legal  and  beneficial  interest  in  it."  Miller  and  Stiger  v.  Wack 
et  al.,  I  E.  208  (Chan.  1831). 

496.  Where  Testator  Blends  the  Beal  and  Personal  Estate  To- 
gether, Giving  Widow  TTse  of  It  for  life — ^the  Trustees  Must  Pay 
Taxes  Out  of  tiie  Income  of  the  Whole  Property.  "The  testator,  by 
the  will,  blends  the  real  and  personal  estate  together,  and  gives 
the  widow  the  use  of  all  of  it  for  life.  As  life-tenant  she  is  bound 
to  pay  the  taxes,  and  she  is  bound  to  pay  the  taxes  on  the  real  es- 
tate whether  there  is  any  revenue  derived  from  it  or  not.  It  is 
the  duty  of  the  trustees  to  pay  the  taxes  out  of  the  income  of  the 
whole  property.  The  widow  is  entitled  to  the  net,  not  gross,  in- 
come."   Combes  v.  Cadmus,  36  E.  383  (Chan.  1883). 

496.  Mortgage  by  Trustee  for  Antecedent  Debt.  'It  [mortgage 
by  trustee  of  trust  property]  seems  also  to  have  been  given  to  se- 
cure an  antecedent  debt,  and  therefore  Colloday  was  not  a  pur- 
chaser for  valuable  consideration,  and  his  mortgage  was  not  good 
against  the  cestuis  que  trustent  of  Reed,  the  mortgagor."  Zur- 
brugg  V.  Reed  et  al.,  35  Atl.  299  (Chan.  1896). 

497.  Rule  As  to  What  Is  Necessary  to  Charge  with  Notice  of  a 
Trust.  Syllabus.  '*The  rule  in  reference  to  what  is  necessary  to 
charge  a  party  with  notice  of  a  trust  so  as  to  put  him  upon  in- 
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quiry  and  charge  him  therewith  is  restated  as  set  forth  in  Hoy  v. 
Bramhall,  4  C.  E.  Gr.  572  [Err.  &*  App.  1868] "  Moore  v.  Kramer, 
50  E.  776,  779  (Err.  &  App.  1893).  Did  not  have  notice  of  trust. 
In  Fine  v.  King,  33  E.  109  (Chan.  1880),  "The  ccMnplainant  knew 
when  the  arrangement  by  which  he  obtained  priority  of  his  mort- 
gage was  made,  that  the  mortgage  held  by  the  administrators  was 
held  in  trust  to  secure  the  widow's  dower,  and  he  knew  that  the 
cestuis  que  trust  had  not  consented  to  the  arrangement." 

498.  Mortgage  by  One  Who  Held  in  Besnltant  Tnut  to  One 
without  Notice  Thereof,  is  Valid.  "It  is  entirely  clear  that  the  con- 
sideration paid  to  McCuUough  [grantor]  came  from  Mrs.  Evans, 
and  that,  by  a  common  understanding  bet  wen  Souders  [trustee- 
mortgagor],  McCullough,  and  Mrs.  Evans  [who  paid  the  pur- 
chase-money], the  title  was  put  in  Souders,  so  that  Mrs.  Evans 
could  have  the  right  to  dispose  of  the  same  without  control  of 
her  husband.  From  these  facts,  a  trust  resulted  to  Mrs.  Evans. 
The  trust  follows  the  legal  estate  wheresoever  it  goes,  except  it 
comes  into  the  hands  of  a  purchaser  for  valuable  consideration, 

without  notice The  complainants,  therefore,   holding  the 

mortgage  executed  by  the  owners  of  the  legal  estate,  must  rest 
their  right  to  enforce  it  upon  the  grounds  that  they  took  it  with- 
out notice  of  the  trust  estate,  and  for  a  valuable  consideration." 
Were  without  notice  and  mortgage  was  held  valid  to  the  amount 
of  actual  advances  of  money.  Reeves  et  al.  v.  Evans  et  al.,  34 
Atl.  477  (Chan.  1896).  Case  treats  of  mortgage  for  precedent 
debt,  (which  is  not  a  valuable  consideration),  and  to  secure  future 
advances. 

449.  The  Tmst  Bemains  Incnmbered  Only  by  the  Valid  Mort- 
gage Executed  upon  Property  Conveyed  to  a  Charitable  TTse.  Con- 
veyance to  a  charitable  use  with  provision  against  mortgagii^. 
•'Annexed  to  the  habendum  is  a  consent  by  the  grantors  to  the 
mortgage  by  the  grantees  to  raise  the  money  which  was  required  to 
complete  the  church  edifice.  This  is  the  mortgage  now  under  fore- 
closure.   The  consent  is  set  out  at  large  in  the  chancellor's  opinion. 

The  mortgage  debt  is  much  less  than  the  value  of  the  property. 
Power  to  mortgage  is  frequently  inserted  in  deeds  of  trust.  Such 
a  power,  if  executed,  does  not  destroy  the  entire  trust.  The  trust 
remains  incumbered  only  by  the  mortgage.  The  consent  in  this 
case  will  have  the  effect  to  validate  the  mortgage  as  a  lien  upon 
the  premises  conveyed.  The  purchaser  at  a  foreclosure  sale  will 
take  the  premises  by  a  title  free  from  the  trust ;  but  the  surplus 
money  arising  from  such  sale  will  belong  to  the  society,  to  be  held 
upon  the  original  trust."  Mills  v.  Davison,  54  E.  666  (Err.  &  App. 
1896).    Donor  cannot  claim  surplus. 

500.  Execntors  Responsible  for  Failure  to  Eecord  a  Sufficient 
Mortgage.  "The  executors  failed  and  neglected  to  cause  the  new- 
mortgage  [which  was  ample  security]  to  be  registered  or  recorded, 

Van  Orden   [mortgagor]   died  insolvent,  and  the  debt  is 

wholly  lost Their   [executors]   liability  arises  out  of  their 

having  once  had  the  estate  in  their  possession  in  the  shape  of  a 
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good  bond  and  mortgage,  and  they  cannot  discharge  themselves 
from  this  liability  by  saying  that  they  lost  their  estate  by  their  own 
breach  of  trust  or  negligence  in  the  care  of  it."  Lindsley  v.  Dodd, 
53  E.  ^2  (Chan.  1894),  and  cases  cited,  affirmed  57  E.  334  (Err. 
&  App.  1898).    No  Laches.    On  error,  executor's  liability  limited. 

501.  Investments  by  Tmstees.  Statute  provisions  which  afford 
complete  indemnity  to  investments  by  Trustees;  Com.  St.  p.  2271, 
sections  34-37;  p.  3863,  3864,  sections  136,  137.  As  to  invest- 
ments in  second  mortgages  without  proof  that  loss  ensued.  See 
Porter  v.  Woodruff,  36  E.  186  (Chan.  1882).  Courts  will  only 
change  directed  investments,  in  case  of  necessity,  Fidelity  Co.  v. 
United  Cos.,  36  E.  408  (Chan.  1883),  and  note,  p.  406.  In  mort- 
gages outside  of  New  Jersey,  Macy  v.  Mercantile  Trust  Co.,  59 
Atl.  591  (Chan.  1904).  As  to  purchase-money  mortgages  taken 
by  Trustee,  Woodruff  v.  Lounsbury,  40  E.  548  (Prerog.  Ct.  1885), 
(which  also  decides  as  to  some  illegal  investments  by  trustees), 
and  Cumberland  Trust  Co.,  AdmV  &c.,  v.  Padgett,  70  E.  354 
(Chan.  1905).    Brown  v.  Brown,  65  Atl.  744  (Chan.  1907). 

502.  One  Co-Executor  and  Co-Trustee,  Mortgagee  As  Trustee 
and  Also  As  Mortgagee  in  His  Own  Bight,  Can  Agree  at  a  Partition 
Sale  That  Property  Shall  be  Sold  Free  of  Encumbrances.    Syllabus. 
"i.  A  and  B  held  a  mortgage  given  to  them  as  trustees,  on  the 
undivided  half  of  a  mill  seat.    B,  in  his  own  right,  held  a  subse- 
quent mortgage  on  the  same  half.    On  proceeding  for  partition  be- 
tween the  owners  of  the  mill  seat,  it  was  ordered  to  be  sold  at 
auction,  and  was  so  sold  by  the  commissioners.    The  order  for 
sale  and  the  conditions  of  sale  were  silent  as  to  whether  the  prop- 
erty was  to  be  sold  subject  to  or  free  from  incumbrance.     Held, 
that  parol  proof  was  admissible  to  show  that  B  was  present  at  the 
sale,  and  agreed  that  the  property  should  be  sold  free  from  in- 
cumbrance, and  received  from  the  commissioners  the  mortgagor's 
half  of  the  proceeds  of  the  sale,  knowing  that  the  purchaser  paid 
the  money  understanding  that  the  property  was  sold  free  from 
incumbrance,  and  that  the  mortgages  were  to  be  canceled.     2. 
B  applied  a  part  of  the  money  he  received  to  the  payment  of  his, 
the  junior  mortgage,  in  full,  and  the  residue  of  it  towards  paying 
the  mortgage  to  the  trustees,  thus  leaving  a  balance  due  on  that 
mortgage.     The  half  of  the  proceeds  of  sale  received  by  B  was 
sufficient  to  pay  the  mortgage  to  the  trustees,  and  part  of  the  mort- 
gage held  by  B  in  his  own  right.    Held,  that  the  mortgage  to  the 
trustees  was  satisfied."     By  the  Court.     "It  [agreement  at  sale 
that  property  should  be  sold  free  from  incumbrance]  was,  in  sub- 
stance and  effect,  an  agreement  by  him  that  if  the  proceeds  of  the 
sale  fell  short  of  paying  his  mortgage,  after  satisfying  the  prior 
one,  he  would  immediately  give  up  his  mortgage  on  receiving  the 
residue  after  satisfying  the  prior  [trustee]  mortgage."    Rogers  v. 
Rogers,  5  E.  32,  40  (Chan.  1845). 

503.    Lands  Purchased  by  Trustee  at  His  Foreclosure  Sale  As 
Trustee.    Lands,  etc.,  purchased  by  trustee  at  his  foreclosure  sale 
as  trustee,  shall  be  assets  of  the  trust  estate  in  his  hands,  and  may 
21 
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be  sold  and  conveyed  by  him  without  order  of  the  court.  Com.  St 
p.  5671,  section  13. 

504.  When  a  Trustee  of  a  Corporate  Mortg^age  Does  and  When 
He  Does  Not  Make  Himself  Liable  As  Warrantor  of  its  Bonds. 

Syllabus.  **4.  A  trustee  of  a  corporate  mortgage,  by  signing  a  cer- 
tificate on  each  of  the  bonds  of  the  corporation  that  *this  bond  is 
one  of  a  series  of  bonds  mentioned  in  the  deed  of  trust  within  re- 
ferred to,  executed  by  the  Bayamon  Plantation  Company  to  the 
trustee,*  does  not  thereby  render  himself  liable  to  a  purchaser  of 
the  bonds  from  the  corporation  in  case  the  mortgage  proves  not 
to  have  been  a  first  lien  upon  the  property  covered  by  it  as  recited 

in  the  bond 6.  A  trustee  of  a  corporate  mortgage  which 

provides  that  the  trustee  shall  not  be  liable  for  any  failure  to  re- 
cord the  mortgage,  may  nevertheless,  make  a  special  contract,  in- 
dependent of  or  in  substitution  for  the  provision  in  the  mortgage, 
whereby  he  agrees  with  the  purchaser  of  a  bond,  secured  by  such 
mortgage,  to  record  the  mortgage,  and  for  failure  to  perform  such 
contract  he  is  liable.*'  McCaulee  v.  Ridgewood  Trust  Co.,  81  L. 
86  (Sup.  Ct.  191 1). 

505.  Trustee  Failing  in  Duty^  Must  Make  the  Purchaser  of 
Bonds  from  Him,  Whole.  Syllabus.  \*If  a  mortgage  trustee,  with- 
out proper  certificate,  authenticate  and  issue  bonds  that  by  the 
terms  of  the  trust  are  issuable  only  on  a  certificate  to  the  trustee 
by  the  mortgagor  that  their  amount  has  been  expended  on  the 
mortgaged  premises,  when,  in  fact,  such  amount  has  not  been  so 
expended,  a  court  of  equity  should  decree  that  the  trustee  put  the 
holder  of  such  bonds  in  as  good  a  position  as  if  a  certificate  proper 
in  form  and  true  in  fact  had  been  given."  Polhemus  v.  Holland 
Trust  Co.,  61  E.  654  (Err.  &  App.  1900). 

506.  Mortgagees  by  Not  Taking  Possession  of  Premises  on  De- 
fault Do  Not  Become  Liable  for  Wages  of  Employees.  ''The  claim 
made  on  the  ground  of  knowledge  on  the  part  of  the  mortgagees 
and  their  cestnis  que  trust  of  the  default  in  payment  of  interest, 
and  the  power  of  the  former  to  take  possession  under  the  mort- 
gage, and  the  ignorance  of  the  employes  of  the  existence  of  the 
default,  is  not  sustainable.  The  mortgagees  owed  to  the  employes 
of  the  mortgagor  no  duty  under  the  circumstances.  They  were  at 
liberty  to  refrain  from  taking  possession  if  and  as  they  saw  fit, 
and  by  so  doing  they  incurred  no  liability  to  the  employes  of  the 
mortgagor  to  indemnify  them  on  the  contracts,  express  or  implied, 
of  the  latter  with  them  for  the  payment  of  their  wages.  The  mort- 
gages were  on  record,  and  the  record  was  notice  to  all."  Coe  v. 
N.  J.  Midland  Railway  Co.,  31  E.  132  (Chan.  1879). 

507.  Dower  Right  How  Far  Affected  by  Deed  on  Face  Absolute 
Made  to  Trustee  to  Secure  Her  Husband's  Debt.  Syllabus.  ''A 
deed,  absolute  on  its  face,  was  given  by  a  husband  and  wife  to  a 
trustee,  to  secure  him  and  others  who  were  liable  on  a  note  of  the 
husband.  On  a  bill  to  foreclose  the  deed  as  a  mortgage — Held, 
that  the  wife's  inchoate  right  of  dower  was  subject  to  lien  only  to 
the  extent  that  the  amount  to  be  secured  was  made  known  to  her 
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at  the  time  the  deed  was  executed."  Butler  v.  Farry,  68  E.  760 
(Err.  &  App.  1905). 

508.  A  Debtor  Can  Hake  a  Fraudulent  Conveyance  Taking  Back 
a  Mortgage  to  Secure  Trust  Moneys  in  His  Hands.  Syllabus. 
"When  a  debtor  made  a  conveyance,  fraudulent  as  to  creditors,  to 
his  son,  taking  from  him  at  the  same  time  a  mortgage  to  secure 
certain  trust  moneys  in  his  hands,  a  court  of  equity,  in  setting  aside 
such  conveyance  on  a  creditor's  bill,  will  validate  the  mortgage  in 
behalf  of  the  cestuis  que  trust."  By  the  Court.  "The  giving  of 
this  mortgage  was  not  an  act  done  to  defraud  creditors  [rather  to 
prefer  one] ;  on  the  contrary,  it  was  to  secure  the  payment  of  an 

honest  and  highly  conscionable  claim So  far  as  concerns 

this  mortgage,  the  design  of  the  vendor  and  vendee  was  not  frau- 
dulent, and  to  that  extent  the  transaction  was  not  within  the  mis- 
chief the  statute  was  made  to  suppress.  That  part  of  the  affair 
that  comprises  the  making  of  this  encumbrance  had  no  tendency 
to  cover  the  property  to  the  injury  of  creditors;  all  that  it  did 
was  to  place  a  lien  upon  it  in  behalf  of  these  cestuis  que  trust.  In 
a  court  of  equity,  the  matter  can  be  dealt  with  partitively,  the 
honest  branch  of  it  can  be  sustained,  and  the  covinous  portion 
can  be  abolished,  and  this  has  been  effected  by  the  decree  in  this 
case."  First  National  Bank  of  Clinton  v.  Cummins,  39  E.  577,  579 
(Err.  &  App.  1885). 

509.  A  Party  Agreeing  to  Buy  and  Foreclose  a  Hortg^age  for  the 
Benefit  of  the  Owners  of  the  Premises  Mortgaged,  so  Doing,  Be- 
comes Their  Trustee.  Syllabus.  "Where  mortgaged  property  of 
an  intestate  vested  in  her  children,  subject  to  the  curtesy  of  her 
surviving  husband,  a  third  person  who,  at  the  husband's  instance, 
bought  the  mortgage,  filed  a  bill  to  foreclose,  in  which  the  husband 
and  children  were  parties,  and  purchased  the  land  at  a  sheriff's 
sale,  intending  to  get  his  own  purchase-money  back  and  to  hold 
the  balance  so  as  to  protect  the  interests  of  the  husband  and  chil- 
dren, was  charged  with  a  trust  for  their  benefit."  Day  v.  Devitt, 
79  E.  342  (Chan.  1911). 

510.  Title  Bound  by  the  Trust  in  Hands  of  Purchasers  with 
Notice.  Indemnity.  Syllabus.  "3.  Defendants  purchased  under 
foreclosure,  knowing  that  complainants  were  equitably  entitled  to  a 
certain  undivided  interest  in  the  land.  When  the  mortgage  was 
executed  the  mortgagee  had  no  notice  of  complainants'  interest. — 
H^ld,  that  complainants  were  entitled,  to  an  order  of  sale  permit- 
ting^, them  to  redeem  their  interest  in  the  land  by  paying  whatever 
deficiency  there  might  be  due  on  the  mortgage  after  sale  of  the 
interest  which  the  mortgagor  owned.  4.  The  owner  of  an  interest 
in  land  executed  a  mortgage  that  was  valid  against  complainants 
because  the  mortgagee  had  no  notice  that  they  were  equitably 
entitled  to  an  undivided  interest. — Held,  that  defendants'  pur- 
chasing the  mortgagor's  interest  in  the  land  under  execution, 
knowing  of  complainant's  rights,  took  the  land  subject  to  com- 
plainants' equitable  right  to  have  the  mortgagor's  interest  first  sold 
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to  satisfy  the  mortgage."  Geishaker  v.  Pancoast,  57  E.  60  (Chan. 
1898),  affirmed,  58  E.  537  (Err.  &  App.  1899),  which  consult. 

511.  Mortgages  by  Legatees  in  Remainder,  Syllabus.  "Where 
a  mortgage  is  given  to  secure  a  trust  fund  belonging  to  the  mort- 
gagor, as  between  himself  and  the  holder  of  a  second  mortgage 
given  by  him,  he  can  have  no  claim  in  equity  to  the  fund,  until  the 
second  mortgage  is  satisfied."  Tappan's  Ex'r  v.  Ricamio  et  al., 
16  E.  89,  91  (Chan.  1863),  "Power  and  duty  of  a  court  of  equity 
to  protect  the  interest  of  legatees  in  remainder  during  the  life  of 
the  tenant  for  life." 

511a.  A  Trustee  Cannot  Plead  tlie  Statute  of  Limitation.  ''A 
defendant  admitted  by  his  answer  that  he  had  undertaken  to  hold 
the  moneys  used  for,  for  complainant's  benefit ;  held,  that  it  was 
so  far  a  trust  that  he  could  not  plead  the  statute,  and  even  if  six 
years  had  elapsed  the  admission  in  his  answer  would  justify  a 
court  of  equity  in  giving  complainant  a  decree."  Lawrence  v. 
Warwick,  June,  1886,  Bird,  V.  C.  N.  J.  Dig.,  p.  8993. 

511b.  Defenses  against  Trustee.  "Suits  brought  in  the  name  oi 
the  trustees  for  the  foreclosure  of  mortgages  are  subject  to  the 
same  defenses  by  answer  or  cross-bill  as  like  suits  by  other  mort- 
gagees.** Am.  Dock  and  Imp.  Co.  v.  Trustees  of  Public  Schools. 
35  E.  254  (Err.  &  App.  1882). 
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512.  Flea  of  Ultra  Vires  by  or  against  a  Corporation  Mortgage. 
"The  mortgage  is  assailed  because,  as  alleged,  it  was  executed  and 
delivered  for  purposes  outside  of  the  objects  stated  in  the  charter, 
by  which  authority  to  mortgage  the  corporation  property  was  con- 
ferred  It  is  not  claimed  that  the  moneys  this  mortgage  was 

given  to  secure  were  not  honestly  advanced  for  the  benefit  of  the 
company,  and  it  abundantly  appears  that  the  company  received 
the  money  and  applied  it  in  liquidation  of  its  debts. ....  .The  great 

weight  of  authority  favors  the  rule  that  where  the  contract  has 
been  completed,  and  the  corporation  has  had  the  benefit  of  it, 
the  plea  of  ultra  inres  is  not  admissable  to  estop  the  party  who  has 
performed  from  the  enforcement  of  the  agreement,  unless  the 
transaction  is  contrary  to  public  policy,  forbidden  by  law,  or  im- 
moral   In  this  case,  even  if  we  consider  the  clause  in  the 

charter  as  restrictive the  mortgage  would  be,  as  to  innocent 

parties,  a  valid  security,  because  the  power  to  make  the  mortgage 
for  a  special  purpose  is  expressly  granted,  and  such  purchaser  of 
its  bonds  could  not  control  the  application  of  th,e  proceeds."  Cam- 
den Trtist  Co.  V.  Citizens'  Cold  Storage  Co.,  69  E.  719-722  (Chan. 
1905 )»  affirmed  71  E.  221  (Err.  &  App.  1907),  Syllabus  in  Court 
of  Errors.  "Where  a  receiver  sells  property  subject  to  the  lien 
and  encumbrance  of  a  specified  mortgage,  the  purchaser  at  such 
sale  is  thereafter  estopped  from  denying  its  validity."  In  Third 
Avenue  Savings  Bank  v.  Dimock,  24  E.  28  (Chan.  1873);  Appli- 
cation on  part  of  the  owners  of  the  equity  of  redemption  in  the 
mortgaged  premises,  and  the  holder  of  a  second  mortgage,  to  file 
supplemental  answers  by  way  of  amendment  setting  up  the  de- 
fence of  ultra  vires.  "The  defense  is  one  which  this  court  will 
not  extend  its  indulgence  to  admit.  It  is  unconscionable  [in  this 
case  as  to  loanee  and  as  to  second  mortgagee  who  took  his  mort- 
gage with  full  notice  of  the  existence  of  the  complainants*  encum- 
brance]. In  Perkins  v.  Trinity  Realty  Co.,  69  E.  731  (Chan. 
1905),  affirmed  71  E.  304  (Err.  &  App.  1906),  "Our  courts,  how- 
ever, hold  that  the  plea  of  ultra  vires  will  not  avail  a  corporation 
with  respect  to  an  act  for  which  it  has  received  consideration  in 
any  case  where  the  status  quo  ante  cannot  be  restored  [as  in  this 
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case] ,  and  in  such  cases  the  corporation  is  estopped  to  set  up  the 

plea  of  ultra  vires And  in  a  case  in  which  no  question  of 

public  policy  is  concerned,  and  therefore  the  rights  of  the  state  or 
of  the  public  are  not  involved,  and  where  no  creditors  exist,  and 
all  of  the  stockholders  have  assented  to  the  action,  I  do  not  see 
upon  what  basis  the  plea  of  ultra  mres  can  be  rested." 

513.  Bestriction  of  Big^lit  to  Mortgages  Not  Imposed  by  Cliarter 
Terms.  Charter  terms.  "  *And  the  doing  of  any  other  act  or  acts, 
thing  or  things,  incidentally  to  grow  out  of,  or  connected  with  said 
buisness  or  any  part  or  parts  thereof ;  to  issue  bonds  secured  by 
mortgage  or  mortgages  upon  the  property  and  franchises  of  said 
corporation,  and  to  sell  the  same  for  the  purpose  of  raising  money, 
with  which  to  erect  machinery  and  otherwise  to  improve  said 

lands Money was  not  applied  to  the  payments  of  debts 

due  for  'machinery  and  otherwise  to  improve  said  lands' 

[claimed]  The  mortgages  are  ultra  vires,  and  cannot  stand  as 
encumbrances  on  the  land The  general  power  given  a  cor- 
poration, under  our  act  to  mortgage  the  property,  is  not  restricted 
by  the  terms  of  the  charter  invoked.  That  clause  has  reference 
alone  to  the  issuing  of  bonds  in  the  usual  commercial  form,  of  a 
negotiable  character,  to  be  sold  and  passed  by  delivery,  and  was 
not  intended  to,  and  does  not,  prevent  the  corporation  from  secur- 
ing to  a  creditor  its  debt  by  way  of  mortgage  in  conmion  form; 
and  the  power  to  do  so  is  fully  conferred  by  the  clause  in  the  char- 
ter which  authorizes  the  company  'to  do  any  act  or  thing  inci- 
dentally to  grow  out  of  or  in  connection  with  said  business,*  im- 
plying the  right  to  borrow  money  and  pledge  its  property  as  securi- 
ty." Brown  v.  Citizens  Ice  and  Cold  Storage  Co.,  72  E.  438  (Err. 
&  App.  1906). 

514.  Corporation  Securing  to  Shareholder,  by  Its  Hortgi^  to 
Him,  His  Payments  for  Its  Stock.  "The  transaction  was  that  the 
complainants,  being  holders  of  one  hundred  shares  of  stock,  which 
they  had  purchased  from  the  company  for  $5,000,  surrendered 
it  to  th€  company,  and  received  security  for  the  repayment  to  them 
of  the  $5,000.  This  course  of  procedure  was  in  derogation  of  the 
rights  of  the  creditors  of  the  company,  and  also  of  the  rights  of  all 
stockholders  who  had  fully  paid  for  the  stock  issued  to  them. 
Boney  v.  Williams,  10  Dick.  Ch.  Rep.  699  [Chan.  1897].  For 
this  reason  the  $5,000  part  of  the  complainants'  mortgage  must  be 
rejected."  Reed  v.  Helois  Carbide  Specialty  Co.,  64  E.  245 
(Chan.  1902). 
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516.    Definitioii  of  TTsury.    "It  is  no  valid  objection  to  the  valid- 
ity of  the  defense  that  the  mortgage  was  given  for  a  part  of  the 
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purchase-money,  upon  a  contract  for  the  sale  of  land,  and  not  for 

a  technical  loan  or  lending  of  money The  taking  of  illegal 

interest,  either  upon  a  lending  of  money  or  the  forbearance  of  a 
debt,  constitutes  usury.  The  forbearance  or  giving  time  for  the 
payment  of  a  debt,  is  in  substance  a  loan."  Diercks  v.  Kennedy, 
16  E.  211  (Chan.  1863).  In  Muir  v.  Newark  Savings  Institution, 
16  E.  539  (Err.  &  App.  1863)  ;  "The  essence  of  the  offence  of 
usury  is  a  corrupt  agreement  to  contravene  the  law.  Any  con- 
trivance to  evade  the  statute,  and  to  ertable  the  lender  to  receive 
more  than  the  legal  interest  for  his  money,  undoubtedly  renders 
the  contract  a  corrupt  one."  McAdams  v.  Randolph,  41  L.  221 
(Sup.  Ct.  1879),  Defines  loan.  Campion  v.  Kille,  14  E.  232 
(Chan.  1862),  States  some  shifts  to  evade  statute.  Com.  St.  p. 
5704,  section  i. 

616.  Proof  of  TTsTiry.  "Usury  cannot  be  proven  by  suspicious 
circumstances,  but  must  be  established  by  clear  and  indubitable 
proof."  Short  v.  Post,  58  E.  135  (Chan.  1899),  and  cases  cited. 
In  Berdan  v.  Trustees  of  School  District,  47  E.  11  (Chan.  1890)." 
Usury  will  not  be  inferred  when  the  opposite  conclusion  can,  rea- 
sonably and  fairly,  be  arrived  at."    See  cases  cited. 

517.  Contract  Valid  at  Its  Inception,  Cannot  Be  Eendered 
TTsurious  by  Any  Subsequent  Transaction.  Premium  How  Credited. 
**It  was  in  reality  an  effort  by  the  mortgagor  to  raise  a  loan  upon 
his  own  mortgage,  given  to  a  third  party  [not  his  creditor],  for 
an  amount  beyond  the  sum  really  due The  mortgage,  how- 
ever, was  clearly  not  usurious.  It  was  made  for  a  legitimate 
purpose,  though  for  a  larger  amount  than  was  really  due.  There 
being  no  usury  in  its  inception,  no  subsequent  transaction  can 
render  it  usurious.  [Complainants  with  knowledge  of  the 
transaction,  were  only  entitled  to  amount  paid  to  the  mortgagee.] 
Walter  et  al.  v.  Lind  et  al.,  16  E.  451,  453  (Chan.  1863),  and 
cases  cited.  Cases  collected  in  Hann  v.  Dekater,  20  Atl.  658,  that, 
"Where  the  original  transaction  is  outside  of  the  statute,  no 
.subsequent  agreement  [in  this  case  alleged  to  be  with  an  assignee] 
can  bring  it  within" ;  Ruh  v.  Dwiggins,  77  E.  117,  and  cases  cited, 
extension  of  time.     ** Premium  for  the  extension  of  the  time  of 

payment should  be  credited  on  the  mortgage  as  of  the  time 

when  the  payment  was  made." 

518.  Deduction  of  Interest  Paid  in  Excess  of  the  Legal  Bate. 
"The  single  question  here  presented  is  whether  our  statute  against 
usury  entitles  defendant  to  a  deduction  from  the  amount  actually 
loaned  of  all  interest  which  has  been  paid  by  him,  or  only  entitles 
him  to  a  deduction  of  the  amount  of  illegal  interest  paid  by  him. 

^  I  am  unable  to  consider  this  an  open  question  in  this  state.  In  all 
cases  in  which  the  subject  appears  to  have  been  directly  considered 
the  view  has  been  unifomly  adopted  that  the  statutory  deduction 
from  the  amount  actually  loaned  of  interest  already  paid  is  of  the 
interest  which  has  been  paid  in  excess  of  the  legal  rate."  Kohn  v. 
Kelly,  76  E.  132  (Chan.  1909),  and  cases  cited,  affirmed  77  E. 
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273  (Err.  &  App.  1910).  Practically  applied  in  Bedle  v.  War- 
dell,  25  E.  350  (Chan.  1874).    Com.  St.  p.  5705,  section  2. 

619.  Mortg^ag^e  for  lademiiity.  "The  njortgage  was  not  made 
to  secure  the  repayment  of  a  sum  of  money,  but  to  indemnify  the 
parties  against  liability  upon  an  endorsement  for  the  accommo- 
dation of  the  mortgagors.  A  usurious  contract  in  such  a  case 
will  not  be  established  by  proof  that  the  mortgage  is  for  a  sum  of 
money  in  excess  of  the  principal  of  the  indorsed  note,  for  it  is 
made  and  accepted  as  mere  indemnity  against  loss."  Bouker  v. 
Galligan  et  al.,  57  Atl.  loii  (Chan.  1904). 

520.  Notice  of  TTsnry  from  Pnrchasing  a  Hortgage  at  a  Dis- 
counts   "The  mortgage was  executed  by  the  mortgagor  to  a 

straw  man  as  mortgagee  wholly  without  consideration It 

.was  delivered  by  the  mortgagor  to  her  agent  for  the  defined  pur- 
pose of  having  the  agent,  in  her  behalf,  sell  it  for  an  amount  less 

than  the  obligation  which  it  represented The  contract  of  the 

mortgagor  for  the  payment  of  money first  received  vitality 

as  a  contract  when  it  was  purchased  by  complainant  at  a  dis- 
count ;  prior  to  that  time  it  was  nudum  pactum The  mort- 
gage was  conceived  in  usury and  this  usurious  purpose  of 

the  mortgagor  was  consummated  through  the  medium  of  the  pur- 
chase of  the  mortgage  by  complaint  for  an  amount  less  than 
its  face.  The  fact  that  the  mortgage  was  executed  by  the  mort- 
gagor to  be  sold  by  her  agent  at  less  than  its  face  could  have  been 
ascertained  by  the  purchaser  by  the  inquiries  which  are  usual  in 
the  purchase  of  mortgages.  By  purchasing  the  mortgage  at  a 
discount  without  such  inquiries — either  through  design  or  negli- 
^nce — ^the  purchaser  made  himself  the  effective  instrument 
through  which  the  mortgagor  was  enabled  to  borrow  at  a  rate  for- 
bidden by  law The  purchaser  should  be  charged  with  a 

knowledge  of  all  the  facts  which  reasonable  inquiry  on  ^is  part 
would  have  disclosed,  and the  defense  of  usury  is,  in  conse- 
quence, available  to  the  mortgagor."  Riley  v.  Hopkinson,  82  E. 
470  (Chan.  1913). 

521.  Excess  of  Interest  Becoyerable  in  Common  Court.  Sylla- 
bus. "Defendant  sold  H  a  farm,  and  took  from  him  a  purchase- 
money  mortgage  for  $10,500.  H's  grantee  conveyed  to  the  plain- 
tiff subject  to  the  mortgage,  which  was  then  due,  and  which  the 
plaintiff  assumed  to  pay.  An  agreement  that  the  plaintiff  should 
pay  ten  per  cent,  on  the  mortgage  (the  legal  rate  being  seven  per 
cent.,)  and  that  as  long  as  he  continued  to  do  so  the  defendant 
would  let  the  mortgage  remain,  held  to  be  usurious,  and  that 
the  plaintiff  was  entitled  to  recover  in  this  action  [  for  money  bad 
and  received]  whatever  amount  had  been  paid  by  him  to  the  de- 
fendant in  excess  of  the  legal  interest.*'  McAdams  v.  Randolph, 
41  L.  218  (Sup.  Ct.  1879). 

522.  Gift  Not  Connected  with  the  Loan — ^Valid.  "In  a  mort- 
gage   an  agreement  to  allow  the  lender  to  retain  part  of  the 

land  mortgaged  after  being  repaid  the  loan  in  full  [will],  be 
treated  as  usurious But  a  borrower  and  lender  may  lawfully 
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make  other  bargains  even  relating  to  the  mortgaged  property,  and 
if  they  are  not  in  consideration  of  the  loan,  or  the  condition  of  its 
being  made,  and  are  otherwise  lawful,  they  may  be  enforced. 

The  evidence. ....  .shows  that  the  gift  was  made  for  other 

reasons,  and  was  not  connected  with  the  loan,  or  a  condition  of  it 
being  made."  Gleason's  Administratrix  v.  Burke,  20  E.  304 
(Chan.  1869). 

523.  Boniu  Paid  by  Mortgagor  to  Assuming  Mortgagee.  A 
mortgagor  may  pay  a  bonus  to  a  third  party  for  assuming  the  po- 
sition of  his  mortgagee  in  the  contract.  Donnington  v.  Meeker, 
II  E.  365  (Chan.  1857).    Conover  v.  Hobart,  24  E.  120  (Chan. 

1873). 

524.  Agent  Seonring  a  Loan.      ''If  he  did  pay  a  bonus  of  one 

hundred  dollars  to  Mott  to  obtain  this  loan,  as  he  alleges,  there  is 
not  only  no  evidence  that  he  had  any  authority  from  the  institu- 
tion [principal]  to  receive  it,  or  that  the  other  members  of  the 
funding  committee,  by  whose  concurrence  the  loan  was  made,  had 
any  knowledge  of  the  transaction ;  but  it  is  proved  that  they  were 
ignorant  of  it,  and  that  no  part  of  the  money  went  into  the  funds 
of  the  complainants.  This  ground  of  usury,  therefore,  entirely 
fails."  Muir  v.  Newark  Savings  Institution,  16  E.  539  (Err.  & 
App.  1863).  In  Borcherling's  Executor  v.  Trefz  et  al.,  40  E.  507, 
510  (Chan.  1885),  "The  important  question  in  cases  of  this  kind 
is,  was  the  bonus  or  illegal  interest  taken,  no  matter  by  whom, 
pursuant  to  the  terms  of  the  contract  of  loan  with  the  knowledge 

of  the  lender?     If  it  was,  the  contract  is  usurious Rule. 

If   the  $5,000  were  taken  without  the  knowledge  and 

against  the  will  of  the  lender,  he,  notwithstanding  the  fact  that  the 
contract  of  loan  was  in  fact  usurious,  is  not  affected  by  its  ille- 
gality, and  may  enforce  his  mortgage;  but  if,  on  the  contrary,  the 
$5,000  were  taken  with  his  knowledge,  then  he  was  a  participant 
in  the  illegal  exaction  and  should  be  required  to  bear  its  penal 
consequences."  Taken  by  his  son  with  his  knowledge.  In  Pfen- 
ning V.  Scholer,  43  E.  17  (Chan.  1887),  cases  cited,  and  amount 
of  recovery  given.  Knoup  v.  Carver,  70  Atl.  660  (Chan.  1908), 
affirmed  74  E.  419  (Err.  &  App.  1908).  In  Jackson  Realty  Co. 
V.  Lehman,  83  E.  639  (Err.  &  App.  1914).  "The  rule  is  that  the 
authority  of  the  agent  to  do  certain  acts  in  behalf  of  his  principal 
may  be  inferred  from  the  continuance  of  the  acts  themselves  over 
such  a  period  of  time,  and  the  doing  of  them  in  such  a  manner, 
that  the  principal  would  naturally  have  become  cognizant  of  them, 
and  would  have  forbidden  them  if  unauthorized.  In  Dayton  v. 
Moore,  30  E.  543  (Chan.  1879).  Syllabus.  "The  receipt  bv  a 
mortgagee's  attorney,  to  whom  the  mortgage  was  made  (in  fact 
for  the  mortgagee,  but  not  so  expressed  in  the  instrument),  of  a 
sum  of  money  from  the  mortgagor's  agent,  under  an  agreement 
between  them  subsequent  to  the  loan,  as  bona  fide  compensation 
for  examining  the  title  to  the  premises  mortgaged,  which  compen- 
sation was  paid  out  of  the  loan,  does  not  make  the  loan  usurious. 
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Coudert  v.  Flagg,  31   E.  394   (Chan.   1879).     White  v. 

Dwyer,  31  E.  40  (Chan.  1879). 

525.  Tmstee  Securing  a  Loan.  On  a  written  contract  for  se- 
curing a  loan :  **He  [complainant]  took  from  them  [mortgagors] 
an  agreement  to  pay  him  this  money  for  securing  them  a  loan  from 
the  estate  of  his  ward,  an  estate  of  which  he  was  the  trustee; 
in  other  words,  he  took  a  bonus  to  himself  personally  for  making 
a  loan  as  the  representative  of  an  estate  of  which  he  had  the  cus- 
tody  We  must  declare  the  contract  usurious."    McFadden 

V.  Pahner  et  al.,  83  E.  624  (Err.  &  App.  1914). 

526.  Fot'bearance  on  Overdue  Mortgage  After  Change  of  Law  of 
TTsury.    "The  agreements  for  the  payment  of  seven  per  cent,  are 

valid  at  law They  were  made  in  consideration  of  further 

forbearance,  after  the  mortgage  was  due.  Until  then,  no  charge 
could  be  made  to  aflFect  subsequent  incumbrances.  But  after  they 
became  due,  the  subsequent  incumbrances  are  subject  to  such  rate 

of  interest  as  the  law  may  authorize Subsequent  mortgagees 

take  their  securities  subject  to  these  changes  in  the  law  as  to 
those  before  them.  Conover  v.  Van  Mater,  18  E.  488  (Chan. 
1867). 

527.  A  Mortgage  May  Be  Partly  Valid,  Partly  Invalid.  Mort- 
g;agee  exercised  his  option  that  mortgage  should  become  due  on 
failure  to  pay  interest."  "The  mortgage  in  suit  was  given  to  se- 
cure the  payment  of  three  several  and  distinct  loans  [the  first  two 
secured  by  two  several  mortgages  cancelled  and  embodied  in  the 
present  mortgage]  by  the  mortgagee  to  the  mortgagor,  Hussey. 
On  the  first  of  these  a  premium  was  taken,  but  none  on  either  of 
the  others.  The  second  and  third  loans  were  neither  of  them 
usurious.  The  first  was.  To  that  the  forfeiture  should  be  con- 
fined  No  interest  is  recoverable  in  respect  to  the  amount  of 

that  mortgage,  and  the  interest  received  by  the  mortgagee  on  the 
$500  premium  must,  with  the  premium,  be  deducted.  Bedle 
V.  Wardell,  10  C.  E.  Gr.  349.  Interest  is  recoverable  on  the  rest 
of  the  amount  of  the  principal If,  in  fact,  no  interest  what- 
ever were  recoverable  on  the  mortgage,  that  fact  would  not  re- 
lieve the  defendants  from  the  consequences  of  the  default.  The 
default  would  still  exist,  notwithstanding  the  fact  that  the  inter- 
est is  not  recoverable  by  suit.  The  principal  of  the  mortgage, 
less  the  amount  of  the  premium,  is  due."  Mahn  v.  Hussey,  28  E. 
547  (Chan.  1877). 

528.  Purging  Usury.  How  Purged,  and  by  Whom,  and  When. 
Defense.  "It  is  well  settled  that  the  mere  substitution  of  one  se- 
curity for  another  security  which  is  usurious,  will  not  remove  the 
original  taint.  An  exception  to  this  rule  exists  in  favor  of  a  bona 
fide  holder  of  a  usurious  security,  who  receives  from  the  maker 
a  new  security,  without  any  knowledge  of  the  usury.    In  his  hands 

the  new  security  may  be  enforced If  the  immediate  parties 

to  the  transaction  repent,  and  by  mutual  consent  the  usurious 
security  be  surrendered,  a  new  promise  to  pay  the  sum  loaned 
with  legal  interest  may  then  be  enforced,  on  the  principle  that 
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the  parties  have  purged  the  transaction  of  its  original  vice 

But  as  between  the  parties  to  the  usurious  instrument,  or  as 
against  a  subsequent  holder  with  knowledge  of  the  defect,  the 
original  taint  attaches  to  all  substituted  obligations  or  securities, 
however  remote,  unless  the  original  vice  be  removed  by  expung- 
ing the  usurious  element No  recovery  can  be  had  upon 

any  succeeding  obligation  which  operates  to  secure  the  usurious 
exaction.  A  new  settlement  of  the  accounts  between  the  borrower 
and  lender,  and  the  cancellation  of  the  or iginar  security,  or  the 
introduction  of  a  new  consideration  in  the  shape  of  an  additional 
loan,  will  not  operate  to  give  such  an  instrument  validity."  Taylor 
V.  Morris,  22  E.  609  (Err.  &  App.  1872),  and  the  many  cases 
cited.  Pleadings  did  not  raise  issues  above  decided.  Usury  how 
pleaded.  Boyd  v.  Engelbrecht,  36  E.  616  (Err.  &  App.  1883). 
In  Warwick  v.  Dawes,  26  E.  548,  552  (Err.  &  App.  1875).  Com- 
plainant— assignee  of  first  mortgage,  which  was  usurious — credited 
mortgagor  with  a  sum  much  larger  than  the  bonus  constituting  the 
usury,  on  agreement  that  usury  should  be  waived.  Syllabus,  "i. 
A  usurious  mortgage  may,  by  the  act  of  the  parties  to  it,  be  so 
purged  of  the  illegal  taint  that  it  will  stand  as  a  legal  securit}'^ 
against  the  mortgagor  and  all  parties  subsequently  acquiring  an 
interest  under  him.  2.  Such  purgation  would  not  affect  an  ex- 
isting second  mortgage;  but  where  the  holder  of  such  second 
mortgage  foreclosed  it,  making  the  first  mortgagee  a  party,  and 
treating  the  first  mortgage  as  valid,  and,  at  the  sale,  the  property 
was  sold  subject  to  such  first  mortgage,  held,  that  the  purchaser 
at  such  sale  could  not  set  up  the  original  usurious  taint  against 
such  first  mortgage."  By  the  Court.  "The  rule  there  [Brolasky 
V.  Miller,  i  Stockt.  812  (Err.  &  App.  1875)],  propounded  is. 
that  although  the  statute  declares  a  mortgage  founded  on  a 
usurious  contract  utterly  void,  such  instrument,  nevertheless,  is 
voidable  only  by  the  mortgagor,  and  those  claiming  under  him, 
and  invested  with  his  rights.  Unless  the  mortgagor,  or  those  who, 
in  this  respect,  have  the  right  to  represent  him,  chooses  to  inter- 
pose the  statute  as  a  defense,  the  mortgage  will  remain  a  legal 
incumbrance  upon  the  land  embraced  in  it.  If  the  title  is  con- 
veyed on  the  condition  that  the  grantee  will  pay  the  money  secured 
in  the  mortgage,  upon  a  failure  to  comply  with  such  condition  the 
mortgage  will  be  enforced  in  equity.  I  can  see,  therefore,  no 
reason  why,  if  the  parties,  by  their  agreement,  purge  the  mortgage 
of  its  illegal  element,  it  will  not  stand  good  against  the  parties  to 
such  agreement,  and  all  persons  who,  subsequently,  derive  any  inter- 
est from  them.  In  Brolasky  v.  Miller  et  al.,  supra,  p.  814.  "Nor 
can  the  acts  of  Clark  [mortgagor],  in  assenting  to  a  decree  pro 
confesso  upon  the  mortgage,  in  declining  to  set  up  the  defense,  or 
even  in  an  express  recognition  of  the  usurious  mortgage  as  valid, 
after  his  title  in  the  mortgaged  premises  had  been  divested  and 
vested  in  others,  affect  the  right  of  his  alieness." 

In  Pinnell  v.  Boyd,  33  E.  602  (Err.  &  App.  1881),  and  casa 
cited,  "The  principles  governing  the  case  have  been  already  set- 
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tied  in  this  court.  The  defense  of  usury  in  a  mortgage  may  be  set 
up  by  the  mortgagor,  or  by  any  one  claiming  under  and  in 
privity  with  him,  as,  for  example,  by  subsequent  mortgagees,  or  by 

purchasers  at  sheriflF's  sale But  the  mortgagor  may  waive 

the  usury,  and  then  those  holding  under  him,  by  subsequent  con- 
veyance, cannot  avail  themselves  of  the  defense;  likewise,  one 
who  has  acquired  from  the  mortgagor  the  right  to  plead  the  usury, 
may  also  remove  the  taint  as  to  himself,  and  those  thereafter  de- 
riving title  from  him But  no  case  is  cited  to  the  effect  that 

a  sheriff,  selling  lands  under  a  fi.  fa.  against  the  mortgagor,  to 
satisfy  a  subsequent  mortgage  which  itself  preserved  the  defense 
has  any  power  so  to  purge  the  taint.    And,  plainly,  he  can  have 

none And  though  he  declare,  at  his  auction  and  in  his  deed, 

that  he  sells  subject  to  the  prior  incumbrance;  such  assertion  can- 
not create  a  waiver  of  the  right  to  plead  the  usury."  In  Hutch- 
inson V.  Abbott,  33  E.  379  (Chan.  i88i),  Usury  may  be  a  set  up 
under  petition  for  surplus  money. 

529.  Original  Taint  of  TTsury  Ceases  on  Intervention  of  new 
Consideration.  Syllabus.  "K,  having  a  first  mortgage  on  defend- 
ants' land  for  $6,950,  which  defendants  claim  was  tainted  with 
usury,  surrendered  his  mortgage  for  $6,000  cash  and  a  second 
mortgage  for  $1,500,  permitting  defendants  to  place  a  first  mort- 
gage on  the  property  for  $18,000. — Held,  that  such  second  mort- 
gage was  based  on  a  new  consideration  and  was  not  affected  by 
any  usury  involved  in  the  first  transaction."  By  the  Court.  '^Our 
decisions,  no  doubt,  sustain  the  proposition  that  no  new  transfer  of 
the  usurious  transaction,  even  accompanied  by  a  new  loan,  makes 
the  transaction  free  from  usurious  taint,  but  in  the  case  in  hand, 
we  have  the  element  of  new  consideration.  As  soon  as  this  new 
consideration  intervened,  the  original  taint  of  usury  ceased  to  at- 
tach to  the  transaction."  Blohm  v.  Hannan,  82  E.  192,  194 
(Chan.  1913),  affirmed  83  E.  347  (Err.  &  App.  1914).  On  fore- 
closure of  second  mortgage. 

530.  Consideration    for   Further   Forbearance   Tainted   with 

TTsury.     "Foreclosure on  an  assigned  mortgage The 

single  question is whether  the  contract   for  further 

forbearance  was  legal The  giving  of  the  usurious  note  in 

question  cannot  be  set  up  by  the  defendant  as  a  consideration  of 
the  promise  to  extend  the  time  of  the  payment  of  the  debt  and 

there  was  nothing  to  prevent  the  immediate  foreclosure  of 

the  mortgage  in  question."  Jones  v.  Tnisdell,  23  E.  555.  557 
(Err.  &  App.  1872).    At  p.  556  "I  think  the  true  rule  of  law 

is,  that  the  court  will  not  help  either  party  to  enforce  a 

usurious   contract  while   it   remains   executory After   the 

contract  is  executed,  the  law  leaves  the  parties  in  the  attitude  in 
which  they  have  placed  themselves." 

531.  Conveyance  Subject  to  Mortgage.  On  motion  to  strike 
out  part  of  answer  on  the  ground :  "That  the  defence  of  usury 
has  been  waived  in  such  manner  [by  conveyance  by  grantor-mort- 
gagor to  the  defendant,  subject  to  the  mortgage]  as  to  preclude 
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the  defendant  from  setting  it  up Thoroughly  well  settled, 

that  the  puchaser  of  the  equity  of  redemption  in  premises  covered 
by  a  usurious  mortgage,  who  takes  title  subject  to  such  mortgage; 

cannot  set  up  the  defence  of  usury  [five  N.  J.  cases] but  this 

doctrine  does  not  at  all  rest  on  the  theory  that  the  taint,  by  the 
conveyance,  has,  as  between  the  original  parties,  been  purged 
from  the  mortgage — on  the  contrary  the  fact  is  the  taint  as  to 
them  still  exists  in  all  its  original  force — but  the  doctrine  rests  on 
this  foundation :  that  the  purchaser  by  taking  title  subject  to 
the  mortgage  and  retaining  out  of  the  price  he  agreed  to  pay 
sufficient  money  to  pay  the  mortgage,  places  himself  in  a  position 
where  he  cannot  allege  usury  without  attempting  to  keep  back 
part  of  th€  money  which  he  agreed  to  pay  for  the  mortgaged 
lands.  Having  retained  enough  of  the  purchase-money  to  pay  the 
mortgage,  under  a  promise  that  he  would  apply  the  money  to  the 
payment  of  the  mortgage,  it  is  plain,  that  if  he  were  allowed  to 
make  the  defence  of  usury,  and  should  make  it  successfully,  he 
would  defraud  both  his  grantor  and  the  mortgagee To  pre- 
vent this,  equity  says  that  he  shall  not  make  the  defence  of  usury 

not  because  the  mortgage  has  been  purged  of  its  taint,  but 

because  he  kept  back  enough  of  the  purchase-money  to  pay 
the  mortgage  under  a  promise  that  if  the  money  was  left  in 
his  hands  he  would  pay  the  mortgage  debt If  the  com- 
plainant's bond  and  mortgage  were  originally  usurious,  they 
ar€  so  still,  and  that  if  the  defendant  is  a  mortgagee,  [claimed 
conveyance  though  absolute  on  its  face  was  a  mortgage],  and  not 
a  purchaser,  he  has  the  same  right  to  interpose  the  defence  of 

usury   that  any  other  junior   incumbrancer  would  have 

Such  statement,  [in  his  mortgage  that  promises  were  already  sub- 
ject to  a  prior  mortgage],  it  is  certain,  did  not,  if  usury  existed, 
remove  the  taint,  nor  is  it  possible  to  make  it  the  foundation  of  an 
estoppel."  Trusdell  v.  Dowden,  47  E.  397-400  (Chan.  1890), 
and  cases  cited  p.  399.  Scull  v.  Idler,  79  E.  466,  468  (Chan. 
191 1 ),  and  cases  cited.  Maintains  principle  as  to  purchaser  of 
mere  equity  of  redemption,  and:  ^'The  original  mortgagor,  not- 
withstanding his  conveyance  subject  to  the  mortgage,  is  still  en- 
titled to  be  protected  against  liability  on  his  bond  in  the  event  of  a 
deficiency  at  sale."    Dolman  v.  Cook,  14  E.  63  (Chan.  1861). 

532.  Rule  When  Party  Sets  Up  TTsury  by  Favor  of  the  Court. 
'*The  rule  that  he  who  sets  up  usury  by  the  favor  of  the  court 
must  offer  to  pay  the  sum  actually  due,  has  been  rigidly  adhered 
to  in  this  state."  Vanderv-eer's  Administrator  v.  Holcomb,  22  E. 
558  (Err.  &  App.  1871).  Complainant  not  aggrieved  until  de- 
fendant sets  it  up  as  a  defence. 

533.  Nati^-e  of  and  Proof  in  Defence  of  Usury.  "The  defence 
of  usury  under  the  existing  law  of  this  state  is  not  unconscien- 
tious  The  defence  which  the  petitioner  asks  leave  to  inter- 
pose against  the  complainant's  mortgage  is'  so.  [Mortgage  made 
in  New  York  and  theie  absolutely  void  for  usury  .  She  cannot 
therefore  have  leave  to  act  it  up."    Corning  v.  Lud  um,  28  E.  400 
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(Chan.  1877),  and  cases  cited.  In  Conover  v.  Van  Mater,  18  E. 
487  (Chan.  1867).  Defence  since  1864  not  unconscientious  but 
must  apply  the  rule  of  evidence  adopted  in  case  of  penalties.  The 
case  must  be  strictly  proved. 

534.  Promise  by  Mortgagor  to  Assignee  of  Mortgage  As  a 
Partial  Estoppel  against  Setting  Up  TTsnry.  **This  promise  [by 
the  mortgagor]  to  pay  the  interest  promptly  while  tht  petitioner 
[the  assignee  of  the  usurious  mortgage]  should  continue  to  hold 
the  mortgage,  operates  as  an  estoppel,  so  far  as  the  interest  there- 
after paid  was  concerned;  for  it  is  to  be  presumed  that  on  the 
faith  of  it  the  petitioner  continued  to  hold  his  mortgage  as  other- 
wise he  might  not  have  done.  But  the  estoppel  does  not  extend 
to  the  principal,  for  the  petitioner,  when  he  took  the  assignment 
of  the  mortgage,  did  not  do  so  on  any  representation  whatever 
in  any  way  of  the  mortgagors  or  any  of  them."  Hutchinson  v. 
Abbott,  33  E.  383  (Chan.  1881).  No  estoppel  arises  because 
mortgagor  claimed  to  have  principal  deducted  by  the  assessor 
from  the  taxes  on  the  premises. 

535.  Place  of  Contract.  What  Mnst  Be  Ayerred  in  the  Plead- 
ing. "At  the  time  of  the  transaction  the  mortgagor  and  mort- 
gagee both  resided  at  Easton Pennsylvania.    The  contract 

was  made  there.  All  the  negotiations  were  conducted  there. 
That  was  the  place  of  the  contract,  and  its  validity  must  be  de- 
cided according  to  the  laws  of  that  state.  The  fact  that  the  land 
which  was  the  subject  of  the  contract  is  in  this  state  will  not 
affect  the  question."  Dolman  v.  Cook,  14  E.  61  (Chan.  1861), 
and  cases  cited,  *'The  answer  alleges  generally  that  the  con- 
tract was  in  violation  of  the  statutes  against  usury.  In  the  ab- 
sence of  more  specific  allegation,  and  of  any  statement  of  the 
place  where  the  contract  was  made,  it  must  be  intended  that  the 
defense  is,  that  the  contract  is  in  violation  of  the  statutes  of  this 
state,  and  to  that  objection  alone  the  defence  must  be  in  strictness 

limited If  the   defence   relied  on   is  that  the  contract   is 

usurious'  by  the  laws  of  Pennsylvania,  it  was  incumbent  on  the 
defendant  distinctly  to  aver  it  in  his  answer  and  to  sustain  it  by 
his  evidence."  Andrews  v.  Torrey,  14  E.  357  (Chan.  1862),  and 
cases  cited.  "The  evidence  of  the  mortgagor  himself  shows  that 
the  contract  was  made  in  the  city  and  state  of  New  York,  where 

the  mortgagee  resided  and  had  his  place  of  business The 

facts  that  the  mortgage  was  formally  executed  in  this  state,  and 
that  the  mortgaged  premises  are  within  this  state  are  not  ma- 
terial." In  Knoup  v.  Carver,  74  E.  449  (Chan.  1908).  "While 
it  is  true  that  the  preliminary  negotiations  for  the  loan  were  con- 
ducted in  Philadelphia,  the  land  involved  is  situated  in  this  state, 
the  contract  is  to  be  performed  here,  the  money  was  paid  here, 
the  papers  executed  and  the  entire  transaction  consummated  at 
Manasquan,  and  hence  this  jurisdiction  furnishes  lex  loci  con- 
tractus." 

In  Cox  v.  Westcoat,  29  E.  551  (Chan.  1878),  and  cases  cited. 
Syllabus.    "As  a  general  rule,  in  setting  up  the  defence  of  usury, 


336  .  USURY. 

the  usurious  contract  must  be  described  with  precision  and  ac- 
curacy, and  proved  as  laid.  2.  But  when  the  complainant  volun- 
tarily confesses  the  taking  of  usury,  and  there  is  a  variance  be- 
tween the  contract  alleged  and  that  proved,  the  court,  in  order  to 
give  the  defendant  the  benefit  of  facts  admitted,  will  direct  an 
amendment  of  the  answer."  Kase  v.  Bennett, 54  E.  97,  loi  (Chan. 
189s),  Syllabus.  "An  answer,  setting  up  usury,  in  a  suit  on  a 
bond,  which  fails  to  allege  that  the  bond  was  made  in  pursuance  of 
any  contract  for  the  loan  of  money,  with  corrupt  intent  to  evade 
the  statutes  against  usury,  is  fatally  defective,  even  though,  on  the 
face  of  the  bond,  more  than  legal  interest  is  reserved."  By  the 
Court.  "As  to  the  defence  of  usury,  the  answer  in  equity  must, 
in  substantial  matters,  be  as  certain  and  definite  as  the  plea  at 

law  [cases  cited] and  in  equity  the  rule  of  pleading  as  to 

this  defence,  may  be  somewhat  stricter  than  at  law."  Richards 
V.  Weingarten,  58  E.  206  (Chan.  1899). 

536.  Where  Taking  Ont  a  Policy  of  Life  Insurance  Is  a  Con- 
dition Precedent  to  the  Loan.  Syllabus.  "2.  Where  a  policy  of 
life  insurance  is  issued  in  good  faith,  at  fair  and  customary 
rates,  as  part  of  an  operation  wherein  a  loan  to  the  policyholder 
is  the  other  part,  the  legality  of  the  loan  cannot  be  questioned, 
though  it  it  was  dependent  on  the  taking  out  of  the  policy.  The 
transaction  must  be  judged  by  the  criterion  of  good  or  bad  faith. 
3.  The  bargain  will  not  be  held  to  be  usurious  because  suspicious 
circumstances  attach  to  it,  n9r  because  such  bargains  are  sus- 
ceptible of  being  made  a  mere  cloak  to  cover  usury.  That  the 
policy  was  taken  out  as  a  cloak  or  device  to  evade  the  Statute, 
must  be  established  by  cogent  proof,  direct  or  inferential.  4.  The 
facts  and  circumstances  of  the  usurious  bargain  must  be  particu- 
larly set  forth  in  the  answer."  Homeopathic  Mutual  Life  Insur- 
ance Co.  V.  Crane,  25  E.  418  (Chan.  1874),  affirmed  on  the  plead- 
ing, 27  E.  484  (Err.  &  App.  1875).  Washington  Life  Insurance 
Co.  V.  Paterson  Silk  Manufacturing  Co.,  25  E.  163  (Chan.  1874). 
and  cases  cited. 

537.  Mortgagor's  Eight  to.  Plead  Usury  When  Mortgagee  As- 
signs Mortgage  As  Collateral  Security.  Syllabus.  "A  mortgage 
was  given  in  1871,  to  a  partnership  firm,  payable  in  ten  years.  In 
187s  the  firm  assigned  it  to  the  complainant,  as  collateral  security 
for  their  note. — Held,  (i)  That  usury,  taken  by  the  complainant 
from  the  partners  on  their  note,  could  not  be  set  up  as  a  defence 
by  the  mortgagor  on  foreclosure."  By  the  Court.  "The  defend- 
ants are  in  no  situation  to  plead  or  claim  the  benefit  of  the  un- 
lawful interest.  The  note  was  not  given  by  them  and  does  not 
represent  their  debt.    Th-e  bond  and  mortgage  are  the  evidences 

of  their  indebtedness If  unlawful  interest  has  been  paid  on 

the  note they  can  have  no  advantage."    Stevens  v.  Reeves, 

33  E.  427,  430  (Chan.  1881). 

538.  Certificate  by  Mortgagor,  on  Assignment  of  Mortgage, 
That  There  Existed  No  Legal  or  Equitable  Defense  to  Mortgage. 
'*The  mortgagor    [upon  assignment]    gave  a  written  certificate 
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that  the  mortgage  was  a  good  and  valid  lien  upon  the  premises ; 
that  it  was  given  for  a  part  of  the  purchase-money,  and  that  there 
then  existed  no  legal  or  equitable  defense  thereto.  Upon  the  faith 
of  that  representation  the  complainant  [in  good  faith]  took  an 

assignment  of  the  mortgage The  defendant  is  estopped  in 

equity  by  his  own  representation  from  setting  up  the  defence  of 
usury."    Diercks  v.  Kennedy,  i6  E.  212  (Chan.  1863). 

539.  Honey  Held  at  Eeqnest  of  Mortgagor  Snbjeot  to  His  Call, 
Bean  Interest  at  Once.  **The  money,  or  the  bulk  of  it,  at  least, 
was  not  actually  paid  over  to  them  until  a  much  later  date  [than 

stated  in  the  bond  and  mortgage] The  whole  of  the  $7,000, 

at  the  request  of  the  mortgagors,  was  held  ready  for  their  use 

subject  to  their  call No  reason  in  equity  why  the  mortgagors 

should  not  be  called  upon  to  pay  interest  from  the  stipulated 
date.''  Kuerzi  v.  Scott,  73  E.  557  (Chan.  1907).  Muir  v.  New- 
ark Savings  Institution,  16  E.  540  (Err.  &  App.  1863).  ''Delay 
occurred  in  having  the  security  prepared  and  executed." 

540.  Mortgagor  Hade  Party  to  Foreclosnre  After  Farting  with 
Hia  Eqnity  of  Bedemption.  Syllabus.  "If  [a  mortgagor,  after  his 
equity  of  redemption  is  sold  is]  made  a  party,  [to  a  foreclosure 
suit] ,  and  he  sets  up  the  defence  of  usury,  he  has  a  right  to  appeal 
from  a  decree  against  him,  because  the  decree  would  bar  him 
from  setting  up  the  same  defence  to  a  suit  on  the  bond."  An- 
drews V.  Stelle,  22  E.  478  (Err.  &  App.  1871). 

541.  Usxuy  in  Bnilding  and  Loan  Company's  Mortgage.  Sylla- 
bus. "A  mortgage  given  to  a  building  and  loan  association  by  a 
holder  of  its  stock  is  not  usurious  because  it  requires  monthly 
payments  of  interest,  besides  fines  and  impositions,  in  accordance 
with  the  provisions  of  its  constitution."  Red  Bank  Mutual  Build- 
ing and  Loan  Association  v.  Patterson,  27  E.  223  (Chan.  1876), 
and  cases  cited. 

542.  Corporation  Cannot  Set  Up  Defence  of  Usxuy.  Exception. 
Syllabus.  "Since  the  act  of  1902  (P.  L.  1902  p.  459),  [Com.  St. 
p.  5706,  section  7] ,  providing  that  no  corporation  shall  set  up  the 
defence  of  usury  in  an  action  brought  against  it  to  recover  dam- 
ages or  enforce  a  remedy  on  any  obligation  executed  by  said  cor- 
poration, no  junior  mortgagee  can  set  up  the  defence  of  usury 
against  an  older  mortgagee,  as  he  is  precluded  from  setting  up 
a  defence  which  the  mortgagor  could  not  interpose."  Lembeck  v. 
Jarvis  Terminal  Cold  Storage  Co.,  70  E.  757  (Err.  &  App.  1905), 
and  cases  cited.  In  Mazarin  v.  Hudson  ^ounty  Real  Estate  & 
Building  Co.,  76  Atl.  322  (Sup.  Ct.  1910),  Syllabus  by  the  Court. 
''An  act  relating  to  usury*'  (P.  L.  1902,  p.  459)  [Com.  St.,  p.  5706, 
section  5]  does  not  prevent  a  corporation  from  setting  up  the  de- 
fense of  usury  in  an  action  brought  against  it  by  a  broker  upon 
a  contract  that  is  in  violation  of  section  5  of  "an  act  against 
usury"  (3.  Gen.  St.  1895,  p.  3703).  The  Court  p.  323,  defines, 
"  'Obligation  executed'  by  a  corporation  refers  to  corporate  obli- 
gations in  the  sense  of  bonds,  mortgages,  debentures,  and  the  like 
that  go  on  the  market  and  into  the  hands  of  the  public." 

22 
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543.  Interest  Payable  Half  Yearly  in  Advance.  ''The  contract 
was,  that  the  interest  should  be  paid  half  yearly  in  advance.  To 
constitute  usury,  there  must  be  an  unlawful  or  corrupt  intent 
No  sufficient  evidence  of  such  intent."  Hoyt  v.  Bridge- 
water  Copper  Mining  Co.,  6  E.  374  (Chan.  1847),  affirmed  p. 
625  (Err.  &  App.  1848),  which  consult. 

644.  Pleading  Usury.  "In  order  to  be  available  as  a  defence 
at  final  hearing  in  equity,  the  terms  of  the  usurious  contract  must 
be  precisely  and  correctly  set  out,  the  quantum  of  the  usurious  in- 
terest must  be  specified,  and  the  proof  must  correspond  with  the 
allegations."  Marsh  v.  Vanness,  75  E.  608  (Err.  &  App.  1909). 
and  cases  cited.  Crane  v.  Homeopathic  Mutual  Life  Insurance 
Co.,  27  E.  484  (Err.  &  App.  1875).  In  Taylor  v.  Morris,  22  E. 
612  (Err.  &  App.  1872).  The  defence  must  be  proved  beyond  a 
reasonable  doubt,  cases  cited:  Cases  collected  in.  Cox  v.  West- 
coat,  29  E.  552  (Chan.  1878).  In  Leake  v.  Bergen,  27  E.  360 
(Chan.  1876),  Where  usury  rests  upon  the  laws  of  another  State. 
Franklin  Trust  Co.  v.  Rutherford  Electric  Co.,  57  E.  42  (Chan. 
1898).  Hannas  v.  Hawk,  24  E.  126  (Chan.  1873),  ^^^  cases 
cited. 

546.  Taking  Usnry  at  Inception  of  Mortgage  Forbids  Accele^ 
ating  the  Time  When  Principal  by  Terms  of  Instrument  Becomei 
Due.  Syllabus.  "Bill  filed  August  3d,  1901,  by  mortgagee  against 
mortgagor,  to  foreclose  mortgage  dated  January  2d,  1901,  to 
secure  payment  of  $24,000  in  one  year,  with  interest  payable  semi- 
annually, with  usual  clause  giving  right  to  mortgagee  to  declare 
principal  due  on  failure  to  pay  the  interest  within  thirty  days 
after  maturity.  The  right  to  foreclose,  based  on  failure  to  pay 
interest  due  July  2d,  1901.  Defence,  usury  in  taking  $1,200  as 
bonus  out  of  the  principal  of  $24,000  on  the  delivery  of  the  mort- 
gage.— Held,  (i)  on  the  evidence  the  defense  of  usury  is  estab- 
lished; (2)  the  bill  is  prematurely  filed,  because  (a)  by  the  terms 
of  the  second  section  of  the  act  [Com.  St.  pp.  5704,  5705,  sections 
I  and  2]  suit  on  a  usurious  instrument  must  be  based  upon  the 
instrument  itself  and  subject  to  its  limitations  as  to  maturity; 
(b)  the  statute  forbids  the  accrual  of  interest  and  renders  so 
much  of  the  contract  as  provides  for  it  void;  (c)  the  sum  of 
$1,200  retained  out  of  the  principal  at  the  delivery  of  the  mort- 
gage must  be  applied  to  the  payment  of  interest,  if  any  accrues, 
hence  the  mortgagor  was  under  no  liability,  legal  or  equitable,  to 
pay  interest  on  July  3d,  1901."  Leipziger  v.  Van  Saun,  64  E.  37 
(Chan.  1902). 
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WASTE. 

546.  Waste  Committed  by  Mortgagee  or  Mortgagor.    Remedy. 

547.  Waste  by  Mortgagee  Not  in  Possession  as  Mortgagee. 

548.  Returning    to    Wasted    Property    Building    Wrongly    Removed    by 

Mortgagor.    Legal  Remedies. 

549.  Measure  of  Damages  for  Waste.    Injunction  Refused. 

646.    Waste  Committed  by  Hortg^ee  or  Mortgagor.    Bemedy. 

"Considering  Richards,  the  defendant,  as  a  mortgagee  in  posses- 
sion, he  is  not  authorized  to  cut  down  timber  and  commit  waste 
upon  the  premises.  No  act  prejudicial  to  the  estate  can  be  justi- 
fied in  equity.  Even  if  the  proceeds  of  the  timber  cut  were  ap- 
propriated to  the  extinguishment  of  the  debt,  it  would  be  very 
questionable  policy  to  allow  the  mortgagee  to  pay  himself  his 
debt  out  of  the  property,  according  to  his  own  ideas  of  right." 
Youle  et  ux.  v.  Richards  et  al.,  i  E.  538  (Chan.  1832).  In  Cap- 
ner  v.  Fleming^on  Mining  Company,  3  E.  469  (Chan.  1836). 
"There  is  waste  charged,  so  as  to  diminish  the  complainant's  se- 
curity, and  that  is  always  a  sufficient  ground  for  an  injunction  as 
between  mortgagor  and  mortgagee The  property  wa*s  pur- 
chased and  is  occupied  for  mining  purposes.  This  is  evident  from 
the  price  to  be  given,  and  all  the  covenants.  So  far  as  it  is  neces- 
sary or  proper  for  these  purposes,  the  company  are  in  possession 
by  permission  not  only,  but  of  right,  and  any  use  of  the  property 
in  mining  operations  cannot  be  considered  as  waste."  In  Coggill 
V.  Millburn  Land  Company,  25  E.  92  (Chan.  1874),  and  cases 
cited,  (waste  by  mortgagor),  "No  authority  to  commit  waste 
upon  the  premises  will  be  implied  from  the  object  for  which  the 
property  was  purchased  by  the  company,  nor  from  the  price 
agreed  to  be  paid."  In  Phoenix  v.  Clark,  6  E.  449  (Chan.  1874). 
Title  passed  by  decree  of  court.  "The  mortgagor  is  merely  hold- 
ing possession  of  the  property,  without  pretence  of  title,  till  he 
can  be  lawfully  dispossessed."  Injunction  continued.  In  Bank 
of  Chenango  v.  Cox,  26  E.  452  (Chan.  1875).  Injunction  refused 
mortgagee :  "To  prevent  the  removal  from  the  mortgaged  prem- 
ises of  timber  trees  cut  down  in  waste  of  tha  security  before  the 
service  of  the  injunction."  In  Fidelity  Trust  Co.  v.  Hoboken 
and  Manhattan  R.  R.  Co.,  71  E.  28  (Chan.  1906),  and  cases  cited. 
Injunction  granted,  mortgage  being :  "Upon  the  plant  and  fran- 
chises of  a  corporation  engaged  in  the  quasi  public  business  of 
carrying  passengers  by  means  of  the  mortgaged  premises,  and 
when  it  is  made  to  appear  that  a  course  of  conduct  is  threatened 
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by  the  mortgagor,  and  others  with  the  mortgagor's  connivance  and 
consent,  and  about  to  be  pursued,  which,  it  may  reasonably  be 
inferred,  may  result  in  preventing  or  diminishing  the  power  to 
make  profitable  use  of  the  plant  under  the  franchises/' 

547.  Waste  by  Mortgagee  Not  in  Possession  as  Hortg^agee.  ''A 
mortgagee  in  possession  may  doubtless  be  compelled  to  account 
for  his  waste  of  the  mortgaged  premises  and  to  submit  to  a  de- 
duction therefor  from  the  mortgage  debt But  an  obvious 

essential  to  such  relief  is  that  the  mortgagee,  when  committing 
waste,  was  in  possession  as  mortgagee  and  not  in  some  other 
right Herein is  the  infirmity  of  this  branch  of  the  de- 
cree. Part  of  the  inquiry  to  respondents  occasioned  by  appel- 
lant's acts  was  done  while  appeallant  was  vendor  in  possession 
pending  the  performance  of  a  contract  of  sale.  The  remaining 
injury  was  done  after  the  delivery  of  the  deed  but  while  the 
grantor  remained  in  possession  under  a  clause  in  the  contract  of 
sale.  Prior  to  the  delivery  of  the  deed  appellant  was  not  mort- 
gagee. After  delivery  he  was  mortgagee,  but  his  possession  was 
not  under  the  mortgage  but  under  the  contract.  For  an  injury 
done  to  the  corpus  of  the  estate  while  thus  in  possession  appellant 
was  undoubtedly  liable  to  respondents  and  such  liability  could  be 
enforced  by  an  action  at  law.  It  created  an  independent  personal 
demand  in  no  wise  growing  out  of  the  mortgage  relation.  It  was 
therefore  incapable  of  being  interposed  as  a  defence  to  a  bill  to 
foreclose."  McMichael  v.  Webster,  57  E.  302,  and  cases  cited, 
(Err.  &  App.  1898).  In  Onderdonk  v.  Gray,  19  E.  68  (Chan. 
1868).    In  possession  as  tenant  and  not  as  mortgagee. 

648.  Betnming  to  Wasted  Property  Building  Wrongly  Bemoved 
by  Hortg^agor.  Legal  Bemedies  for  Waste.  ''Can  a  court  of  equit)' 
return  to  the  wasted  property  the  building  that  has  been  wrong- 
fully removed,  and  sold  to  a  bona  fide  purchaser,  after  being  af- 
fixed to  other  land  not  included  in  the  mortgage? Where 

the  mortgage  is  regarded  merely  as  a  lien  for  security  and  the 
mortgagor  has  the  right  of  possession  until  ejectment,  or  fore- 
closure, there  the  mortgagee  has  simply  the  right  to  restrain  the 
removal  of  the  property  by  injunction,  to  protect  his  lien ;  or  after 
the  removal,  a  right  to  recover  the  damage  for  the  wrongful  dim- 
inution of  his  security As  to  innocent  third  parties,  the 

mortgagor  is  the  owner  of  the  property,  and  may  serve  and  sell 
until  restrained  by  injunction,  ejected  by  entry,  or  barred  by  fore- 
closure." Verner  v.  Betz,  46  E.  265-267  (Err.  &  App.  1889), 
and  cases  cited.  Replevin  see  Kircher  v.  Schalk,  30  L.  335  (Sup. 
Ct.  1877).  Jackson  ads.  Turrell,  39  L.  333  (Sup.  Ct.  1877).  An 
action  on  the  case  by  second  mortgagee  for  removal  of  fixtures, 

with  measure  of  damages ;   "Damages are  to  be  limited  to 

the  amount  of  injury  to  the  mortgage." 

549.  Measnre  of  Damages  for  Waste.  Injunction  Refused.  "In 
the  case  of  the  former  [mortgagor  in  possession]  the  measure  of 
damages  [for  waste  committed]  is  the  diminution  in  the  value  of 
the  mortgage  security."    Tate  v.  Field,  57  E.  634  (Err.  &  App. 


WASTE.  341 

1898),  and  cases  cited.  In  Schalk  v.  Kingsley,  42  L.  36  (Sup.  Ct. 
1880).  "Each  mortgagee  [wherje  there  are  several]  in  turn  may, 
without  reference  to  the  other,  recover  such  damage  as  he  can 
show  he  has  sustained  on  his  part."  In  Elvins  v.  Del.  &  Atl.  Tel. 
Co.,  63  L.  245  (Err.  &  App.  1899),  afid  cases  cited,  "When  the 
owner  alone  sues  and  the  case  goes  to  trial  upon  the  issue  therein 
joined,  the  damages  must  be  comn^ensurate  with  the  loss  which 
falls  upon  the  land  by  reason  of  the  wrongful  act.  The  damage 
committed  upon  the  locus  in  quo  is  none  the  less  because  it  is  in- 
cumbered by  a  mortgage.  The  owner  suffers  to  the  extent  of  the 
entire  loss.  His  premises  are  diminished  in  value  to  the  full 
amount  that  will  compensate  for  the  injury.  He  is  entitled  to 
redeem  the  mortgage,  and  he  may  compel  the  wrongdoer  to  re- 
store to  him  all  that  he  has  destroyed  and  deprived  him  of 

He  must  recover  all  the  damages  that  both  mortgagor  and  mort- 
gagee can  claim,  and  it  necessarily  constitutes  a  legal  bar  to 
further  recover  by  either."  Court  will  so  control  recovery  as  to 
satisfy  the  rights  of  all  parties.  In  Bank  of  Chenango  v.  Cox, 
26  E.  452  (Chan.  1875).  "Where,  as  in  the  case  before  me,  there 
is  no  allegation  6f  insolvency,  nor  any  evidence  of  fraud,  nor  any 
circumstances  leading  to  the  conclusion  that  no  redress  at  law 
nor  in  equity  can  be  had  unless  it  be  by  injunction,  and  an  ac- 
count is  prayed  in  the  bill  from  the  person  who  has  committed 
the  waste,  the  injunction  should  not  be  granted."  In  Prudential 
Ins.  Co.  V.  Guild  et  al.,  64  Atl.  696  (Chan.  1906),  and  cases  cited, 
(which  see),  "The  receiver  having  removed  these  fixtures,  is 
liable  for  the  damages  sustained  by  the  mortgagee.  These  dam- 
ages are  the  diminution  in  value  of  the  mortgage  security  by 

reason  of  the  waste The  diminution  in  value  of  the  security 

is  measured  in  this  case  by  the  difference  between  the  value  of  the 
premises  at  the  time  of  the  sale  under  the  mortgage  after  the 
waste,  and  their  value  at  that  time,  had  the  premises  been  sold, 
with  the  fixtures  attached." 
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CHAPTER  LXXIV. 

ASSIGNEE. 

550.  Rights  of  Assignee. 

551.  Parties. 

550.  Eights  of  Assignee  of  Mortgage.  "Complainant  had  at 
that  time  lawfully  elected  to  declare  the  mortgage  due,  [for  fail- 
ure to  pay  taxes  promptly),  and  it  was  then  defendant's  duty  to 
pay  it  with  interest  and  costs Complainant's  rights  as  as- 
signee of  the  mortgage  were  the  same  as  the  rights  of  the  original 
ntortgagee,  had  the  mortgage  not  been  assigned."  Bergman  v. 
Fortescue,  74  E.  269  (Chan.  1908). 

551.  Parties.  "Under  these  statutory  provisions,  [Com.  St.  p. 
3418,  section  32],  the  assignment  to  Cannon  not  having  been  re- 
corded before  the  Hinkle  [prior  mortgage]  foreclosure,  the  com- 
plainant was  not  a  necessary  party  to  that  suit.  The  suit  was  a 
proceeding  in  rem,  Johnson,  who  appeared  by  the  record  to  be 
the  owner  of  the  complainant's  mortgage,  was  the  person  recog- 
nized by  law  as  the  representative  of  that  mortgage  and  he  was 
duly  made  a  party  to  the  action.  The  complainant's  interest  was 
bound  by  the  decree."  Cannon  v.  Wright,  49  E.  21  (Chan.  1891), 
and  cases  cited;  see  also,  Com.  St.  p.  432,  section  58.  In  At- 
water  v.  West,  28  E.  361  (Chan.  1877),  and  cases  cited.  Sylla- 
bus. "Where  the  holder  of  the  first  of  two  mortgages  upon  a  lot 
of  land  brought  suit  in  this  court  on  his  mortgage,  for  foreclosure 
and  sale  of  the  mortgaged  premises,  and  they  were  sold  accord- 
ingly, but  the  holder  of  the  second  mortgage,  though  the  assign- 
ment to  him  was  duly  recorded  when  the  suit  was  brought,  was 
not  made  a  party  to  the  suit. — Held,  that  the  holder  of  the  latter 
mortgage  might  maintain  a  suit  to  foreclose  upon  his  mortgage." 
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CHAPTER  LXXV. 

ASSISTANCE  :    WRIT  OF. 

552.  Nature  and  History  of  Writ  and  When  It  Lies.    Clear  Title  Neces- 

sary. 

553.  Estoppel  and  Pleading. 

554.  Writ  Against  One  Not  a  Party  to  the  Foreclosure  Suit. 

555.  Tenant  by  the  Curtesy.  ^ 

556.  Defendant  in  Foreclosure  Suit  Purchasing  Parambunt  Title  After 

Decree. 

557.  Possession  Held  by  an  Entire  Stranger  to  the  Suit. 

552.  Nature  and  History  of  Writ  and  When  It  Lies.  Clear  Title 
Necessary.  "These  cases  [not  in  New  Jersey]  show  that  at  this 
day,  upon  a  sale  under  a  decree  of  a  Court  of  Chancery,  the  de- 
livery of  possession  to  the  purchaser  by  injunction  [now  discon- 
tinued, Fackler  v.  Worth,  Id.,  p.  396]  and  writ  of  assistance  is 
well  settled  and  of  right  when  the  possessor  does  not  claim  to  hold 
by  title  paramount  to  the  parties."  Schenck  v.  Conover,  13  E. 
225  (Chan.  i860).  A  leading  case,  crucially  examines  basis  of 
writ,  and  details  mode  of  proceeding.  In  Thomas  v.  De  Baum, 
14  E.  39,  41  (Chan.  1861).  "It  [Court]  will  not  interfere  with 
nor  attempt,  in  cases  of  doubt,  to  settle  the  rights  of  any  party 
claiming  possession  by  title  paramount  to  that  of  the  mortgagee 

or  other  party  in  whose  favor  the  decree  was  made it  is 

enough  that  the  claim  of  the  petitioner  is  not  clear.  The  court 
ought  not,  upon  this  summary  motion,  to  settle  contested  legal 
rights" ;  Both  of  above  cases  cited  in  Shields  v.  Lozear,  34  L. 
5<S  (Err.  &  App.  1869).  In  Van  Meter  v.  Borden,  25  E.  414 
(Chan.  1874),  Writ  refused  because  of  objectionable  descrip- 
tion of  property  in  the  advertisement  of  sale.  In  Barton  v. 
Beatty,  28  E.  413  (Chan.  1877),  "But  if,  subsequent  to  the  sale, 
the  purchaser  confers  new  rights  on  the  person  in  possession, 
or  his  conduct  leaves  it  doubtful  whether  he  has  not  given  the 
person  in  possession  a  right  to  hold  the  land,  such  fact  takes  away 

the  power  of  this  court  to  deliver  possession In  this  case 

the  person  in  possession  puts  in  evidence  certain  facts  tending 
to  show  the  creation  of  a  tendency  at  will,  subsequent  to  the  sale; 
the  petition-er  attempts  to  meet  the  case  thus  made  by  showing 

that  no  tenancy  of  any  kind  was  created It  is  obvious  at  a 

glance  that  the  question  thus  raised  is  one  not  proper  to  be  tried 
in  this  court."  In  National  Building  and  Loan  Ass'n  v.  Strauss 
et  al,  49  Atl.  137  (Chan.  1901),  Writ  does  not  lie — when  there  is 
a  "Question  whether  the  seventy-eighth  section  of  the  chancery 
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act [Com.  St.  p.  432,  section  58],  relating  to  foreclosure  of 

mortgages,  makes  the  decree  in  a  foreclosure  suit  binding  where 
subpoena  was  neither  issued  nor  served  upon  a  defendant  named 
in  the  bill  until  after  the  assignment  of  his  interest The  ef- 
fect of  the  decree  in  foreclosure  must  be  left  to  be  tried  at  law 
in  an  action  of  ejectment"  In  Beatty  v.  De  Forest,  27  E.  483 
(Err.  &  App.  1875),  "A  purchaser  under  a  decree,  having  a  sher- 
iff's deed,  [while  the  decree  of  foreclosure  and  the  deed  by  the 
sheriff  remained  unimpeached] ,  has  as  much  right  to  the  assist- 
ance of  the  court  to  be  put  in  possession*  as  a  plaintiff  in  a  court 
of  law  has  to  an  execution  after  judgment."  How  writ  came  into 
use  in  New  Jersey.  In  Ekings  v.  Murray,  29  E.  388  (Chan. 
1878),  Assignee  of  a  successful  bidder  at  sheriff's  sale  is  entitled 
to  writ. 

553.  Estoppel  and  Pleading.  ''This  stipulation  [by  the  grantee 
of  the  mortgagor]  was  to  hold  the  premises,  subject  to  the  pay- 
ments, conditions  and  agreements  specified'  in  that  encumbrance. 
To  suffer  a  grantee  of  a  mortgagor  to  retain  in  the  pos- 
session of  the  mortgaged  premises,  in  despite  of  the  rights  of  the 
mortgagee,  which  he  has  covenanted  to  respect,  would  be  to  sanc- 
tion a  palpable  fraud.    Whether  such  title  of  the  defendant  be 

good  or  worthless,  is  not  in  question All  that  this  court 

does  decide,  is  that  the  appellant  has  a  right  to  the  process 

asked  for,  on  the  ground  that  the  defendant  agreed  to  be  sub- 
ordinated to  his  rights."  Chadwick  v.  Island  Beach  Co.,  43  E. 
624  (Err.  &  App.  1887).  Note  p.  617.  Obiter  by  Beasley,  C.  J., 
"A  defendant  in  a  foreclosure  suit,  if  he  has  a  title  paramount  to 
that  of  the  mortgagee,  and  he  intends  to  enforce  it,  must  set  it  up 
in  his  answer." 

554.  Writ  against  One  Not  a  Party  to  the  Foreclosnre  Suit. 
"His  [appellant's]  position  is that  as  his  rights  were  ac- 
quired before  the  commencement  of  the  suit,  and  he  was  not  made 
a  party  defendant,  although  in  open  occupation  of  the  property, 

the  decree  did  not  affect  him Of  course,  it  is  necessary 

that  the  rights  of  the  person  from  whom  possession  is  sought 
should  in  some  lawful  mode  be  subjected  to  the  jurisdiction  of 
the  court.  Ordinarily  this  is  done  by  making  him  a  party  to  the 
suit  in  which  the  decree  to  be  enforced  is  rendered.  But  it  may 
be  done  by  giving  him  notice  of  the  possessory  proceeding  insti- 
tuted on  the  basis  of  the  decree,  or  by  his  appearance  in  such 
proceeding.  If,  when  he  is  thus  brought  in,  it  is  clearly  shown 
that  he  claims  under  one  who  was  a  party  to  the  suit,  and  that 
his  right  of  possession  is  undoubtedly  subordinate  to  the  right 
for  the  enforcement  of  which  the  writ  of  assistance  is  prayed, 
then  it  may  be  issued  against  him,  even  though  technically  he  is 
not  bound  by  the  decree."  Strong  v.  Smith,  68  E.  704  (Err.  & 
App.  1905),  and  cases  cited.  Consult  exhaustive  and  suggestive 
opinion  in  Chancery. 

555.  Tenant  by  the  Curtesy.  Syllabus:  "i.  A  tenant  by  the 
curtesy  by  virtue  of  title  acquired  by  his  deceased  wife  through 
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conveyances  from  a  mortgagor  does  not  claim  an  interest  in  the 
premises  through  any  conveyance  which  may  be  recorded  within 
the  Chancery  act,  section  58,  as  amended  P.  L.  1903  p.  385,  [Com. 
St.  p.  432],  providing  that  in  a  suit  to  foreclose  a  mortgage  all 
persons  claiming  an  interest  in  the  premises  through  a  conve3rance 
which  may  be  recorded,  and  which  shall  not  be  so  recorded,  shall 
be  bound  by  the  proceedings  in  the  suit  in  the  same  manner  as  if 
they  had  been  made  parties  thereto,  and  the  mortgagee,  on  pur- 
chasing the  premises  at  the  foreclosure  sale,  is  not  entitled  to  a 
writ  of  assistance  for  tHe  summary  dispossession  of  the  tenant. 
2.  A  mortgagor  conveyed  premises  to  a  grantee,  who  conveyed  to 
a  third  person,  who  conveyed  to  a  married  woman.  At  the  time 
the  mortgagee  filed  his  bill  to  foreclose,  the  married  woman  was 
in  possession  and  her  deed  recorded,  but  the  deed  to  the  third 
person  was  not  recorded.  The  mortgagee  only  made  the  mort- 
gagor and  his  grantee  and  their  wives  parties. — Held,  that  the 
husband  of  the  married  woman,  who  after  her  death  claimed  the 
premises  as  tenant  by  the  curtesy,  did  not  claim  the  estate  under 
the  mortgagor  or  his  grantee,  and  he  was  not  bound  by  the  decree 
of  foreclosure."  New  Jersey  Bldg.  Loan  and  Inv.  Co.  v.  Schatz- 
kin,  72  E.  175  (Chan.  1906)  ;  (At  p.  179),  "The  laches  of  the 
petitioner  [purchaser]  bars  its  claim  to  the  summary  aid  of  this 
court  through  a  writ  of  assistance An  entirely  new  inter- 
est in  the  mortgaged  premises  came  into  existence."  Consult 
case. 

556.  Defendant  in  Foreclosnre  Suit,  Furchasing  Paramount 
Title  after  Decree.  The  conclusion  I  have  reached  is  that  the  de- 
fendant, by  purchasing  a  paramount  title  after  the  filing  of  the 
bill  of  foreclosure  and  the  making  of  the  decree  for  the  sale  of 
whatever  equity  she  might  have  in  the  property,  stands  in  the 
same  position  as  a  stranger  when  the  title  which  she  has  acquired 
proceeds  from  a  source  entirely  distinct  from  that  through  which 
the  purchaser  under  the  foreclosure  claims,  and  with  which  she 
was  not  vested  when  called  upon  to  answer,  and  that  the  decree 
could  not  affect  any  rights  which  she  did  not  possess  when  it  was 

made A  very  serious  question  may  arise  upon  full  proofs 

as  to  where  the  legal  title  to  this  property  rests,  and  should  not 
be  disposed  of  in  this  summary  way.  The  petitioner  should  be 
required  to  establish  his  title  in  a  proceeding  directed  to  that  end. 
The  petition  will  be  dismissed."  Board  of  Home  Missions  v. 
Davis,  70  E.  580  (Chan.  1905),  affirmed,  71  E.  788  (Err.  &  App. 
1906). 

557.  Possession  Held  by  an  Entire  Stranger  to  the  Suit.  "The 
respondent  at  one  time  had  an  interest  in  the  fee.  He  conveyed 
that  interest  to  S.,  in  trust  for  the  two  children  of  the  respond- 
ent and  their  heirs,  as  tenants  in  common,  for  them,  their  heirs 
and  assigns,  forever.  The  children,  the  cestuisque  trust,  were 
made  parties  to  the  foreclosure  proceedings.  The  trustee  had 
died  before  filing  the  bill.  The  respondent  (being  the  grantor) 
was  not  made  a  party.    When  the  bill  was  filed,  the  respondent 
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was  not  in  possession;  but  before  the  sale  he  took  possession  of 
the  premises.  This  statement  shows  that  the  respondent  is  justi- 
fied in  his  resistance.  His  conveyance  was  only  of  a  life-estate  in 
trust ;  no  words  of  inheritance  being  in  the  operative  part  of  the 

deed The  fee  did  not  pass Upon  the  death  of  the 

trustee,  the  interest  of  the  grantor  devolved  upon  him  again,  and 

the  rights  of  the  cestuis  que  trust  terminated.     Grantor 

should  have  been  made  a  party Writ  of  assistance  can  only 

issue  against  persons  who  are  parties  to  the  suit,  or  who  come 
into  possession  under  a  defendant  after  its  commencement."  Pid- 
cock  V.  Melick,  4  Atl.  98  (Chan.  1886). 


CHAPTER  LXXVI. 

DECREE. 

558-566.    Its    Base,   Contents,    Parts,    Certainty,    Solidity,   Estoppel,  and 

Scope. 
567-571.    Decree  Fixed. 
57^583-    Avoidable. 

584.  Collusive  and  a  Mere  Sham. 

585.  Lunatic. 

586.  Fraud. 

587.  Merger. 

588.  Res  Adjudicata. 

589.  Mistake  of  Law. 

590.  Master's  Duty  and  Power. 

590a.  Decree    Opened    Because    Party    Had    Never    Been    Served   with 
Process. 

668.  "In  Dunham  v.  Doremus,  10  Dick.  Ch.  Rep.  511,  5^3' 
[Err.  &  App.  1897],  this  court  held  that  a  foreclosure  bill  need 
not  define  precisely  the  nature  of  the  interests  which  the  defend- 
ants have  in  the  mortgaged  lands  where  the  nature  of  those 
rights  is  of  no  importance  to  the  relief  sought  by  the  complain- 
ant. This  decision  is,  we  think,  dispositive  of  the  present  case. 
The  prime  purpose  of  a  foreclosure  bill  is  to  show  the  grounds  of 
the  complainant's  right  to  a  foreclosure,  and  to  bring  before  the 
court  all  the  parties  whose  interests  are  sought  to  be  foreclosed. 
If  the  bill  does  this,  and  a  decree  for  complainant  follows  in  due 
course,  its  effect  is  not  limited,  nor  the  title  made  by  sale  there- 
under impaired,  by  the  fact  that  the  complainant  has  failed  to 
state  every  right  or  interest  of  any  of  the  defendants  that  is  sub- 
ject to  the  mortgage."  Kieman  v.  Jersey  City,  80  L.  281  (Err. 
&  App.  1910),  and  cases  cited, 

669.  **That  is  the  description  of  the  lot  in  [the  mortgage  and] 
the  bill  to  foreclose,  and  in  the  writ  of  fieri  facias,  by  virtue  of 
which  the  sale  was  made.  Whether  the  width  of  the  lot  is  stated 
in  the  decree  or  not,  is  immaterial.  It  is  usual  to  designate  the 
premises  in  the  decree  by  reference  to  the  bill,  not  by  precise  de- 
scription.   McGee  v.  SmithI  16  E.  465  (Chan.  1863). 

660.  The  Decree  of  Foreclosure  Is:  "That  the  defendants 
stand  absolutely  forever  barred  and  foreclosed  in  the  equity  of 
redemption  in  so  much  of  the  mortgaged  premises  as  shall  he  sold 

by  virtue  of  the  decree The  decree  itself  consists  of  two 

parts — first,  the  ascertainment  of  the  amount  due  and  the  decla- 
ration that  the  complainant  is  entitled  to  have  the  premises  sold 
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to  pay  the  same;  and  secqnd,  the  decree  of  foreclosure  against 
all  the  defendants  when  the  premises  are  sold,  so  that  the  actual 
foreclosure  depends  entirely  upon  the  sale,  and  in  order  to  give 
effect  to  the  foreclosure  in  a  court  of  equity  it  must  not  be  a 
fraudulent  sale,  conducted  in  such  a  manner  as  to  injure  the 
parties  affected  by  it."     Turner  v.  Kuehnle,  70  E.  68   (Chan. 

190S). 
661.     "In  addition  to  the  amount  of  principal  and  interest  due 

upon  the  complainant's  mortgage,  [master]  had  reported  as  like- 
wise due  thereon  a  sum  in  excess  of  $2,000  for  'dues,  fines  and 
premiums  in  arrears,'  for  which  it  is  claimed  no  warrant  existed, 
either  in  the  bill  of  complaint  or  in  the  decree  pro  confesso,  or  in 
the  order  of  reference  or  in  the  mortgage  itself ;  the  bond  that 
accompanied  the  mortgage  being  apparently  the  only  security 
taken  by  the  complainant  for  the  pa)mient  of  these  extra  charges. 

[Petition  to  open  and  correct  decree  before  the  sale  of  the 

mortgaged  premises  denied].    The  order  is  appealable.    In  effect, 
it  denied  to  the  defendant  the  right  to  have  an  erroneous  decree 
corrected  until  after  his  property  had  been  sold  to  satisfy  it. 
......The  right  of  a  defendant  to  have  a  decree  against  his 

property  judicially  settled  before  its  enforcement,  is  a  substan- 
tial right  of  the  most  elemental  character In  the  orderly 

course  of  a  foreclosure  suit,  the  right  of  the  owner  of  the  equity 
of  redemption  to  have  the  debt  for  which  the  property  is  pledged 
definitely  ascertained  and  declared  before  the  mortgaged  prop- 
erty is  sold  to  satisfy  it,  is  of  the  very  essence  of  the  proceeding. 

In  the  present  case  the  defendant  had  done  nothing  to  vary 

or  forfeit  his  right  in  this  respect.  He  had  a  right  to  assume  that 
the  decree  that  went  against  him  by  confession  would  follow  the 

prayer  of  the  bill  and  the  terms  of  his  mortgage He  was 

not  bound  to  anticipate  that  the  master  would  report  upon  matters 

that  had  not  been  referred  to  him This  situation,  which 

was  brought  to  the  attention  of  the  court  of  chancery  by  the  de- 
fendant's  petition   resulted solely   from   the   unwarranted 

act  of  the  master  in  travelling  outside  of  the  plain  terms  of  the 

reference  that  had  been  made  to  him He  was  asking  for  no 

favors Being  free  from  fault,  the  merits  of  his  application 

should  have  been  passed  upon  before  the  execution  of  the  final 
decree  in  its  incorrected  form."  State  Mutual  Building  and  Loan 
Association  v.  O'Callah^n,  65  E.  739  (Err.  &  App.  1903).  In 
Ely  V.  Perrine,  2  E.  401  (Chan.  1841),  the  decree  must  be  con- 
fined to  the  relief  prayed  in  the  bill. 

562.  Syllabus.  *'In  foreclosure  the  master  reported  as  prior  to 
subsequent  mortgages  certain  docketed  judgments,  which  were 
invalid  as  liens  for  want  of  the  affidavit  required  by  section  72 
of  the  Justices  Court  act  (Gen.  Stat.  p.  1878),  which  the  legal 
profession  and  the  attorneys  for  the  mortgagees  had  assumed 
was  abrogated  by  the  affidavit  provided  by  the  amendment  of 
April  4th,  1892  (Gen.  Stat.  p.  1898),  until  the  contrary  was  es- 
tablished by  decisions,  one  of  which  was  by  the  court  of  errors 
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and  appeals  just  subsequently  to  the  master's  report.  The  report 
was  confirmed  without  objection  as  to  the  validity  of  the  docket- 
ing of  such  judgments,  and  the  mortgagees  remained  silent  for  two 
years  before  moving  to  modify  the  master's  report  as  to  such 
priorities,  when  the  property  had  been  sold  on  the  basis  of  the 
validity  of  the  judgments  as  liens. — Held,  that  the  priorities  de- 
termined by  the  master  and  confirmed  by  decree  should  not  be 
disturbed  at  the  instance  of  mortgagees  because  of  the  decisions 
as  to  the  proper  affidavit  for  docketing  judgments,  as  they  had 
their  day  in  court,  and  failed  to  make  their  objections."  McKaig 
V.  McCallum,  60  E.  33  (Chan.  1900). 

663.  "The  defence  to  the  [foreclosure]  suit  is,  that  the  prop- 
erty mortgaged  has  been  sold  under  an  existing  decree  of  this 
court,  in  a  suit  for  the  foreclosure  of  a  prior  mortgage,  by  which 
the  complainant  is  bound,  and  that  the  lien  of  his  mortgage  is 

lost It  is  insisted,  however,  that  the  decree  is  erroneous, 

in  that,  in  substance,  it  adjudges  that  the  complainant's  mortgage 
has  been  paid,  when  in  fact  it  has  not  been  paid  or  satisfied.  The 
answer  to  this  insistment  is,  that  the  complainant  cannot  in  this 
proceeding,  collateral  to  the  suit  in  which  that  decree  was  made, 
attack  the  decree.  In  that  foreclosure  siiit  this  court  had  jiiris- 
diction  of  parties  representing  all  interests  in  the  mor^ged 
premises,  including  the  interest  of  the  complainant  under  his 
mortgage.  It  also  had  jurisdiction  of  the  subject-matter  of  the 
suit,  and  the  decree  it  pronounced  was  within  the  scope  of  the 
pleadings  before  it.     Such  a  decree,  however  erroneous,  cannot 

be  attacked  in  a  collateral  proceeding His  remedy  [com- 

plianant's]  is  by  direct  application  to  this  court  to  open  its  decree 
and  permit  him  to  become  a  party  and  assert  his  right.  Cannon 
V.  Wright,  49  E.  18,  21  (Chan.  1891),  and  cases  cited.  Laches. 
In  Manley  v.  Mickle,  53  E.  156  (Err.  &  App.  1895),  ^^^  ^^^ 
cited.  Rule  applied  to  a  decree  establishing  a  deficiency.  *'*A 
decree  in  equity  which  is  entirely  aside  of  the  issue  raised  in  the 
record  is  invalid,  and  will  be  treated  as  a  nullity  even  in  a  col- 
lateral proceeding the  judgment  or  decree  of  a  court  having 

jurisdiction  over  the  controversy  and  the  parties  cannot  be  im- 
peached for  error  except  in  a  direct  proceeding  for  that  pur- 
pose.'"  In  Guest  v.  Flock,  2  E.  114  (Chan.  1838).  Cannot, 
after  sale  under  the  decree,  object  for  matters  appearing  on  the 
face  of  the  mortgage. 

664.  Syllabus.  "Where  a  decree  simply  ordered  the  sale  of 
realty  to  satisfy  a  first  mortgage, — Held,  that  the  owners  of  the 
fee  (who  bought  after  certain  mechanics  had  acquired  a  lien  on 
the  premises,  but  before  their  claim  was  actually  filed)  were  es- 
topped after  such  sale,  and  the  surplus  brought  into  court,  from 
controverting  that  the  lien  covered  other  machinery  put  on  the 
premises  by  such  owners  after  the  lien  was  filed,  and  included  in 
the  sale,  on  the  ground  that  such  machinery  was  not  fixtures." 
Arnett  v.  Finney,  29  E.  309  (Err,  &  App.  1878). 
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666.  Syllabus.  "Under  Revision  N.  J.  p.  no,  sections  41,  42 
(Com.  St.  pp.  421,  422,  sections  29,  30),  which  secures  to  every 
person  acquiring,  during  the  progress  of  a  suit,  an  interest  in  the 
subject-matter,  the  right  to  be  made  a  party,  and  to  be  heard,  a 
second  mortgagee,  who  has  taken  his  mortgage  after  the  decree  of 
foreclosure  of  the  first  mortgage  has  been  opened,  to  enable  the 
mortgagor  to  charge  the  person  in  possession  of  the  mortgaged 
premises  with  the  rents  and  profits  as  mortgagee  in  possession, 
cannot  afterwards  attack  the  decree  rendered  in  these  proceed- 
ings.*' Notice  and  laches,  also,  forbid  another  opening  of  the  de- 
cree.   Smith  V.  Davis  et  al.,  19  Atl.  541  (Chan.  1890). 

666.  Syllabus.  ''An  interlocutory  decree  made  at  the  hearing 
in  a  foreclosure  suit  on  bill  and  the  answers  of  two  defendants, 
one  of  which  charged  that  the  mortgage  of  the  other  defendant 
was  void  for  usury,  does  not  adjudicate  upon  the  validity  of  such 
mortgage  by  not  directing  an  account  to  be  taken  of  the  amount 
due  upon  it."  Vanderveer's  Administrator  v.  Holcomb,  21  E. 
105  (Chan.  1870).  In  Vanderveer  v.  Holcomb  et  al.,  17  E.  550 
(Err.  &  App.  1866),  and  cases  cited.  "In  a  court  of  equity,  a  de- 
cree may  be  made  determining  the  rights  of  co-defendants  in  a 
controversy  between  themselves  in  which  the  complainant  has  no 
interest,  when  the  question  is  brought  before  the  court  by  the 
pleadings  and  proofs." 

567.  Becree  Fixed.  Estoppel.  Ejectment.  Syllabus.  ''A  de- 
cree of  foreclosure  will  not  estop  defendants  thereto  from  claim- 
ing title  to  the  land  involved  as  heirs-at-law  of  one  who  was  not 
a  party  to  the  suit  and,  who  died  after  the  decree."  Property 
sold  under  a  District  Court  judgment  ineffectively  docketed  in 
the  Court  of  Common  Pleas ;  mortgaged,  by  the  purchaser  at  a 
sale  under  an  execution  issued  upon  this  docketed  judgment,  after- 
wards conveyed  by  such  purchaser  to  two  of  the  judgment- 
debtor's  daughters;  mortgage  foreclosed  during  life  of  debtor 
without  making  him  a  party  but  making  said  daughters  parties, 
debtor  died  intestate ;  the  decree  does  not  estop  said  two  daugh- 
ters from  claiming  any  interest  in  the  property  involved.  Eisele 
V.  Schmitz,  67  L.  58  (Sup.  Ct.  1901).  Decree  cannot  operate  on 
a  title  acquired  after  the  decree. 

568.  "Upon  a  Bill  to  Foreclose,  the  mortgagor  cannot  dispute 
his  title  to  the  mortgaged  premises.  The  decree  will  bind  his  in- 
terest, whatever  it  may  be,  and  nothing  more.  The  decree  upon 
the  mortgage,  executed  by  the  husband  alone  [conveyed  to  him- 
self and  wife],  will  not  bind  the  separate  estate  of  the  wife,  al- 
though the  wife  is  made  a  defendant,  and  has  joined  with  him 

in  an  answer It  [answer]  will  not  affect  a  future  claim  by 

the  wife  in  respect  of  her  separate  estate Nor  would  the 

opinion  of  this  court  upon  the  question  of  title  bind  the  purchaser 
under  the  decree.  He  would  take  the  title  of  the  mortgagor  in 
the  premises  covered  by  the  mortgage,  and  would  be  entitled  to 
have  his  legal  rights  adjudicated  in  a  court  of  law."  Bird  v. 
Davis,  14  E.  479  (Chan.  1862). 
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669.  "The  rule  is  now  established  that  where  a  mortgagor  is 
adjudged  a  bankrupt  during  the  pendency  of  a  suit  for  the  fore- 
closure and  sale  of  his  mortgaged  premises,  and  an  assignee  is  ap- 
pointed, the  assignee  stands,  in  respect  to  the  mortgaged  premises, 
in  the  same  position  as  any  other  purchaser  pendente  lite.  If  the 
assignee  desires  to  become  a  party  to  the  suit  he  must  ask  to  be 
substituted  in  the  place  of  the  bankrupt,  and  if  he  fails  to  do  so, 
his  non-intervention  will  raise  an  implication,  either  that  he  has  no 
defence,  or  that  he  has  elected  to  waive  any  defence  he  may  have. 
If  he  fails  to  intervene,  and  a  decree  for  sale  is  made,  he  will  be 
concluded  by  it ;  and  a  sale  made  in  execution  of  the  decree  will 
bar  his  rights  as  effectually  as  it  does  those  of  the  bankrupt." 
Mount  V.  Manhattan  Co.,  43  E.  29  (Chan.  1887),  affirmed  44  E. 
297  (Err.  &  App.  1888),  and  cases  cited, 

670.  ''The  object  [of  Com.  St.  p.  421,  Section  29]  was  to  offer 
an  easy  access  to  the  person  who  had  acquired  the  interest  of  one 
of  the  litigantis,  and  to  do  this  upon  the  equitable  condition  that 
he  should  take  the  place  of  such  superseded  party  upon  the  rec- 
ord ;  he  should  stand  in  the  suit  in  his  stead,  and  be  bound  by  all 
the  anterior  proceedings  to  the  same  extent  as  such  original  party 
was  bound."    Guest  v.  Hewitt,  27  E.  480  (Err.  &  App.  1875). 

671.  "Mrs.  Sibeirs  mortgage  being  unrecorded  when  the  bill 
for  foreclosure  was  filed  by  the  Mutual  Life,  she,  as  holder  of 
the  unrecorded  mortgage,  was  subject  to  the  express  provisions 
of  the  said  seventy-eighth  section,  [now,  Com.  St.  p.  432,  section 
58].  First,  she  was  bound  by  the  proceedings  in  the  said 
foreclosure  suit,  so  far  as  the  property  is  concerned,  in  the  same 
manner  as  if  she  had  been  made  a  party  to  and  appeared  in  that 
suit  and  the  decree  had  been  made  against  her  as  one  of  the  de- 
fendants therein.  Second,  By  causing  her  mortgage  to  be  re- 
corded she  could,  upon  petition,  have  procured  an  order  making 
her  a  party  to  that  foreclosure  suit."  Sibell  v.  Weeks,  65  E.  717 
(Err.  &  App.  1903).  She  cannot  foreclose  her  mortgage.  Her 
onlv  remedy  was  to  intervene  in  that  suit  by  petition.  Cannon 
V.  Wright,  49  E.  21  (Chan.  1891),  Applies  above  statutory  pro- 
vision, together  with  Com.  St.  p.  3418,  section  32,  to  an  unre- 
corded assignment  of  a  mortgage.  In  Cook  v.  Weigley,  69  E.  836 
(Err.  •&  App.  1905),  "The  validity  of  a  decree  of  the  court  of 
chancery,  after  it  has  been  affirmed  by  this  court,  cannot  be 
brought  into  question  by  a  petition  filed  in  the  court  of  chancery. 
A  bill  of  review  is  the  only  proceeding  by  which  such  a  decree 
may  be  challenged."  What  conditions  must  exist  to  justify  the 
filing  of  such  bill,  referred  to. 

672.  Decree  Avoidable.  "The  receipt  of  the  mortgage  debt  in 
full  by  the  executor,  if  it  did  not  ipso  facto  avoid  the  decree  of 
foreclosure,  stripped  the  executor  of  all  equitable  right  under  the 

decree The  [his]  deed,  therefore,  could  vest  in  the  grantee 

neither  title  nor  the  right  of  possession.    Osborne  v.  Tunis,  25  L. 
651  (Err.  &  App.  1856). 
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573.  "The  claim  is,  that  this  decree  [of  foreclosure]  has  the 
effect  to  cut  off,  nor  only  the  demandant's  interest  in  the  premises, 
which  is  stated  in  the  pleadings,  but  also  her  claim  of  dower,  to 

which  no  allusion  is  made Not well  founded."  Wade 

V.  Miller,  32  L.  300  (Sup.  Ct.  1867). 

574.  Syllabus.  ''Bemainder-men  who  have  not  joined  in  a 
mortgage  in  fee,  made  by  the  life  tenant,  are  neither  necessary 
nor  proper  parties  to  a  foreclosure  suit  on  the  mortgage."  By 
the  Court.  "The  bill  prays  that  the  defendants,  the  mortgagor 
and  holders  of  incumbrances  subsequent  to  the  complainant's 
mortgage,  may  be  foreclosed  of  all  equity  of  redemption  in  the 

mortgaged  premises '.  .The  title  of  the  petitioners  [to  be  made 

parties]  canot  be  affected  by  the  decree  or  the  sale  under  it,  for 
they  are  neither  parties  nor  privies  to  the  suit,  nor  will  their 
rights  have  been  litigated  or  in  any  way  called  in  question.  Pe- 
tition dismissed.  Wilkins  v.  Kirkbride,  27  E.  93,  95  (Chan.  1876). 
No.  estoppel  because  petitioners  had  notice  of  the  pendency  of 
the  suit. 

576.  "The  Complainant  [in  a  foreclosure  suit  on  a  first  mort- 
gage] assented  to  a  decree  that  the  bond  and  mortgage  should  be 
assigned  to  Mr.  Newcomb  [owner  of  the  equity  of  redemption 

on  his  payment  of  same] The  important  question  is  whether 

Mr.  Newcomb  lost  his  right  to  foreclose  that  mortgage  by  reason 
of  the  effect  to  be  given  to  a  decree  made  in  a  subsequent  fore- 
closure suit  brought  by  the  second  mortgagee Bill  alleged : 

*Said  [first]  mortgage,  although  uncanceled  of  record,  has  in  point 
of  fact  been  duly  paid  and  satisfied,  and  is  no  longer  a  lien  upon 
said  mortgaged  premises,  or  any  part  thereof  [making  said  as- 
signor and  assignee  parties  thereto] Decree  pro  confesso, 

Final  decree  directs  payment and  costs  [ot  second 

mortgage] out  of  the  proceeds  of  the  sale  to  be  made  of  the 

mortgaged  premises,  and  any  surplus  to  be  applied  to  the  pay- 
ment of  the  subsequent  mortgage,  and  then,  if  any  surplus  remain, 
it  was  to  be  brought  into  court.     [The  assigned  mortgage  is  not 

mentioned  in  the  decree] The  question  is  whether,  by  force 

of  this  decree,  the  complainant  is  now  estopped  from  insisting 

that  his  mortgage  is  still  unpaid The  equitable  owner  of  the 

first  mortgage  relied  upon  the  doctrine  that  a  second  mortgagee 
cannot  foreclose  the  equity  of  the  first  mortgagee.  This  familiar 
doctrine  is  applicable  whenever  a  subsequent  mortgagee  recog- 
nizes the  existence  of  a  prior  mortgage But  this  suit 

did  not  recognize  the  existence  of  the  recorded  prior  mortgage. 
On  the  contrary,  it  attacked  its  existence  by  charging  that  it  had 
been  paid.  The  bill  therefore  was  not  to  foreclose  the  first  mort- 
gage, but  to  have  it  decreed  to  have  been  paid  and  to  have  it  can- 
celled of  record I  do  not  see  how  the  decree,  as  framed  can 

be  regarded  as  concluding  Mr.  Newcomb,  upon  the  question 
whether  this  mortgage  was  paid.  There  was  no  prayer  in  the 
bill  for  such  a  decree,  and  no  decretal*  order  was  made  adjudg- 
ing that  the  mortgage  to  the  Alliance  Land  Trust  [assignor  of 
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prior  mortgage!  was  paid  and  should  be  cancelled  of  record 

[usual  decree] .  That  the  defendants  stand  foreclosed  from  all 
equity  of  redemption  in  so  much  of  the  mortgaged  premises  as 

shall  De  sold The  first  mortgagee  had  no  right  of  redemption 

of  which  he  could  be  foreclosed.     He  held  a  superior  interest, 

which could  not  be  foreclosed  in  that  suit.     The  decree, 

therefore,  applied  to  those  defendants  only  who  held  subsequent 
incumbrances  or  interests.''  Newcomb  v.  Lubrasky,  65  E.  126- 
129  (Chan.  1903). 

676.  "The  Defendants,  the  City  of  Camden,  Did  Hot  Answer. 
The  complainant  took  no  decree  pro  confesso  in  the  first  instance, 
but  procured  a  master  to  report  the  amount  due  upon  his  bond 

and  mortgage A  decree  was  then  taken  confirming  the 

master's  report,  and  also  that  the  bill  be  taken  as  confessed,  upon 

which  the  execution  issued [Defendant].     Insisted 

that  that  decree  was  not  regularly  obtained No  injustice  has 

been  done  to  the  defendant It  was  made  a  defendant  to  the 

suit  to  foreclose Had  it  [Camden]  not  been  a  party  it  might 

sleep ;  but  being  in  court,  some  diligence  is  required."  Newell  v. 
Camden,  40  E.  500  (Chan.  1885).    Mere  irregularity. 

677.  The  Husband  of  the  Married  Woman,  who  after  her  death 
claimed  the  premises  as  tenant  by  the  curtesy,  did  not  claim  under 
an-  instrument  of  any  kind ;  did  not  claim  the  estate  under  the 
mortgagor  or  his  grantee,  and  he  was  not  bound  by  the  decree  of 
foreclosure.  Com.  Ct.  p.  432,  section  58,  does  not  apply.  New 
Jersey  Bldg.  Loan  and  Inv.  Co.'  v.  Schatzkin,  y2  E.  175  (Chan. 
1906).    See  section  555. 

678.  Certain  Persons  **may  be  made  a  party  by  petition 

either  before  or  after  an  interlocutory  or  final  decree  therein, 
but  such  decree  shall  not  be  opened  or  set  aside  thereby."  Com. 
St.  p.  422,  section  30.  Atwood  v.  Carmer,  75  E.  319  (Chan. 
1909). 

679.  Syllabus.  "Decree  and  execution  for  sale  of  mortgaged 
premises  amended,  by  reducing  the  amount  decreed  to  be  due, 
by  the  amount  of  interest  which  had  been  paid  in  the  mortgage 
but  not  allowed.  A  further  reduction  by  the  amount  of  an  alleged 
premium  for  an  extension  of  the  time  of  payment  of  the  mortgage, 
disallowed,  such  money  having  been  paid  to  the  then  holder  of  the 
mortgage,  partly  as  a  compensation  for  inducing  the  complainants 
to  purchase  it,  and  partly  as  indemnity  against  the  loss  which  he 
should  sustain  in  the  sale."  Citizens  Mutual  Fire  and  Marine  In- 
surance Co.  V.  Brittan,  25  E.  331  (Chan.  1874). 

680.  Syllabus,  "i.  A  sale  under  a  decree  in  Chancery  may 
be  set  aside,  even  after  deed  delivered,  by  an  order  made  in  the 
original  cause,  either  for  impropriety  in  the  sale,  or  for  the  pur- 
pose of  letting  in  a  defence  to  the  action.  2.  The  making  of  such 
an  order  is  a  proper  matter  of  appeal,  either  by  the  parties  to  the 
suit  or  by  the  purchaser."  Mutual  Life  Ins.  Co.  v.  Sturges,  33  E. 
328  (Err.  &  App.  1880).  In  Cawley  v.  Leonard,  28  E.  and  cases 
£ited,  470  (Err.  &  App.  1877),  "These  applications  are  always 
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addressed  to  the  sound  discretion  of  the  court It  is  clear, 

however,  that  their  [petitioners]  case  has  never  been  heard  and 
decided  on  its  merits,  as  they  have  been  stated  in  this  petition. 

Mere  lapse  of  time  is  not  sufficient  to  take  away  the  right 

of  a  party  to  be  heard  in  a  court  of  equity,  where  there  has  been 
no  laches,  and  there  are  no  intervening  rights  of  others  which 
may  be  unjustly  disturbed."  Decree  opened.  In  latter  case 
petitioner  had  excusably  failed  to  record  her  deeds.  In  Grahani 
V.  Donohue,  38  Atl.  857  (Chan.  1897),  Syllabus.  "One  who  was 
made  a  party  to  a  foreclosure  suit  merely  because  he  was  in  pos- 
session of  the  premises  at  the  time  the  bill  was  filed,  and  who  was 
in  laches  long  before  the  hearing,  is  not  entitled  to  an  order  open- 
ing the  decree,  to  afford  him  an  opportunity  to  prove  that  the 
mortgage  was  without  consideration,  where  his  petition  sets  up 
no  facts  showing  his  alleged  interest  in  the  property  at  the  time 
the  mortgage  was  executed.  In  Avon-by-the-Sea  Land  and  Im- 
provement Co.  V.  Finn  and  cases  cited,  56  E.  806  (Err.  &  App. 
1898),  '*We  see  no  reason  to  question  the  propriety  of  the  order 
from  which  this  appeal  was  taken.  The  affidavits  disclose  no 
reasonable  excuse  for  the  appellant's  inaction  between  the  time  of 
the  sale  of  lots  in  July  and  the  tender  [to  complainant]  on  Sep- 
tember 2d,  and  no  excuse  whatever  for  permitting  the  taking  of 
the  decree  nearly  three  weeks  later  and  delaying  application  to 
open  such  decree  until  the  eve  of  the  advertised  sale.  Laches,  al- 
though not  always  fatal  to  an  application  to  open  a  chancery  de- 
cree or  to  an  appeal  from  a  refusal  to  open  such  a  decree is, 

nevertheless,  to  be  considered,  and  a  decree  suffered  by  default 
without  valid  excuse  should  not  be  opened,  even  although  strictly 
there  may  be  a  defence,  if  to  permit  the  decree  to  stand  will 
work  no  injustice." 

681.  Syllabus.  "On  an  application  by  a  married  woman  to 
open  a  decree  foreclosing  a  mortgage  given  by  her,  to  permit  the 
defence  that  the  mortgage  was  made  to  secure  a  loan  to  her  hus- 
band to  carry  on,  or  the  mortgagee's  interest  as  a  partner  in  an 
illegal  business,  a  mere  statement  in  her  affidavit  that  the  money 
was  advanced  to  fix  up  premises  for  gambling  purposes,  without 
any  explicit  allegation  by  any  affiant  that  a  gambling  business  was 
ever  carried  on,  is  an  insufficient  showing."  Hallowell  et  al.  v. 
Daly  et  al.,  56  Atl.  234  (Chan.  1903). 

582.  Syllabus.  "On  an  application  by  a  married  woman  tc> 
open  a  decree  of  foreclosure  to  correct  the  amount  of  interest 
charged,  it  appeared  that  the  premises  were  worth  double  the 
amount  of  the  mortgage  indebtedness,  and  the  only  evidence  as  to 
the  amount  of  interest  due  was  an  insufficient  affidavit  of  com- 
plainant's solicitor.  The  petitioners  alleged  that  the  mortgagee 
falsely  represented  to  them  that  the  foreclosure  suit  had  been  dis- 
continued, and  that  consequently  they  made  no  effort  to  protect 
their  rights;  and  these  statements  were  not  denied.  Held,  that 
the  application  should  be  granted."  Marcole  v.  Hinnes  et  al.,  61 
Atl.  975  (Chan.  1905).    In  Moore  v.  De  Graw,  5  E.  348  (Chan. 
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1846).  Decree  opened,  after  enrollment,  to  charge  assignee  of  a 
mortgage  when  he  was  tenant  of  the  mortgagor  with  reasonable 
rent,  because  his  solicitor  had  told  defendant  that  complainant's 
mortgage  was  prior  to  his  and  that  he  could  put  in  an  answer  if 
he  pleased ;  that  all  over  complainant's  claim  would  be  paid  to 
him,  yet  did  not  credit  that  rent  on  the  mortgage. 

683.  On  Petition  to  Open  Final  Decree,  ''The  complainant,  on 
the  showing  made  by  the  uncontradicted  proofs  in  this  cause,  is 
attempting  to  enforce  a  mortgage  by  foreclosure  against  the  holder 
of  the  legal  title,  with  kowledge  at  the  time  the  bill  was  filed 
that  another  person,  whom  it  has  not  made  a  party  defendant, 
was  the  equitable  owner  of  the  mortgaged  premises,  and  with 
further  knowledge  that  the  mortgage  itself  has  been  assigned  to 
the  complainant  in  breach  of  the  purpose  for  which  it  was  created 
and  held  by  the  mortgagee.  On  such  an  exhibition  a  court  of 
equity  will  stay  the  proceedings  at  any  stage  of  their  progress, 
short  of  the  actual  intervention  of  a  bona  fide  purchaser  without 
notice  of  the  outstanding  equities  of  the  petitioner."  Consoli- 
dation National  Bank  v.  Larkins,  66  E.  232  (Chan.  1904). 

684.  Colluflive  and  a  Mere  Sham.  "The  Goulards,  according 
to  the  statements  of  the  bill,  conspired  with  the  mortgagees  to  de- 
prive, by  means  of  foreclosure  proceedings,  which  were  not  only 
collusive,  but  a  mere  sham,  the  complainant  of  his  property 
merely  for  the  benefit  of  the  Goulards,  and  they  accomplished  the 

purpose The   fact  that  the  property  was  struck  off  at 

$3,500,  instead  of  a  price  merely  nominal,  evidently  will  not  aflFect 
the  relief  if,  as  the  bill  alleges,  the  foreclosure  proceedings  were 

merely   colorable Demurrer    overruled."      Relief    also  as 

against  a  party  to  the  collusion  whose,  "Mortgage  was  paid  off  by 

the  Goulards  after  the  sheriff's  sale,  and [who]  took  a  new 

one  on  all  the  property  except  the  strip,  on  part  of  which  the 
party  wall  is."  Edge  v.  Goulard,  36  E.  47  (Chan.  1882).  Note 
on  fictitious  action,  p.  44.  Remedy  at  law  was  inadequate  for  the 
loss  of  the  land  on  which  party  wall  stood. 

686.  Lunatic.  Syllabus,  "i.  Complainant  having,  with  knowl- 
edge that  defendant  was  a  lunatic,  obtained  an  assignment  of  a 
mortgage  given  by  her,  and  having  filed  a  bill  to  foreclose  the 
same,  and  having  obtained  a  decree  pro  confesso  without  having 
a  guardian  appointed  for  her,  and  without  the  knowledge  of  her 
relatives  except  one  with  whom  he  had  colluded,  the  decree  will 
be  opened,  and  complainant  be  compelled  to  assign  the  mortgage 
to  a  person  obtained  by  defendant  on  payment  of  the  sum  paid 
by  complainant,  with  interest,  complainant  paying  the  costs.  2. 
Where  complainant  files  a  bill  against  a  person  known  by  him  to 
be  a  lunatic- without  guardian  or  committee,  it  is  his  duty  to  make 
known  the  lunacy  to  the  court  and  ask  for  the  appointment  of  a 
guardian  ad  litem,  as  any  proceedings  in  such  a  case  taken  with- 
out informing  the  court  will  be  liable  to  be  set  aside  or  treated  as 
a  nullity  as  the  justice  of  the  case  may  require."  Ammon  v.  Wie- 
bold,  61  E.  351  (Chan.  1901).    Proper  practice  in  case  of  lunatic 
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defendant,  discussed  at  p.  355,  and  unjust  use  of  process  of  Court 
at  p.  357. 

686.  Fraud.  *'It  is  insisted  that  the complainants,  not  be- 
ing parties  to  the  original  suit,  cannot  interfere  with  the  decree 
in  that  suit,  which  is  conclusive  as  to  the  rights  of  the  parties. 

The  decree  cannot  be  used,  by  any  of  the  parties  to  it, 

for  the  purpose  of  defrauding  creditors.  If  the  allegations  of 
the  bill  are  true,  and  if  the  mortgage  and  judgments  are  fraudu- 
lently kept  on  foot  for  Urquhart's  benefit,  the  complainants,  who 
are  his  creditors,  have  a  right  to  ask  this  court  to  interpose  and 
to  prevent  the  decree  from  being  used  to  place  in  the  pocket  of  the 
fraudulent  debtor  the  proceeds  of  property  which  belongs  to  his 
creditors.  There  is  no  obstacle  to  giving  relief,  as  it  is  sought  by 
this  bill."  Robinson  v.  Davis,  11  E.  303  (Chan.  1857).  Method 
of  relief. 

587.    Merger.    "By  the  final  decree  in  a  foreclosure  suit  the 

indebtedness  on  the  bond  is  not  merged while  the  amount 

of  the  indebtedness  on  the  mortgage  is  ascertained  by  the  decree, 
there  is  no  decree  for  payment  otherwise  than  by  sale  of  the  mort- 
gaged premises,  and  no  action  could  be  maintained  on  the  decree 

to  recover  the  amount  due Nor  is  the  estate  itself  of  either 

mortgagor  or  mortgagee  under  the  mortgage  changed  ipso  facto 
by  virtue  of  the  final  decree,  which  in  terms  only  affects,"  etc. 
Howard  Savings  Institution  v.  Essex  Building  and  Loan  Associ- 
ation et  al.,  23  N.  J.  L.  J.,  42  (Chan.  — ). 

688.  Bes  Adjndicata.     "The  bond  was  secured  by  a  mortgage 

which  was  foreclosed Judgment  was  then  entered  upon  the 

bond,  by  virtue  of  the  warrant  of  attorney,  for  the  penalty  of  the 
bond;  and  it  is  this  judgment  which  the  defendant  now  seeks  to 

set  aside Most  of  the  other  questions  sought  to  be  raised 

were  questions  that  might  have  been  raised  in  the  foreclosure 
suit,  and  were  necessarily  involved  therein.  As  to  these  questions 
the  matter  is  res  adjudicata."  State  Mutual  B.  &  L.  Assn.  v. 
Batterson,  77  L.  57  (Sup.  Ct.  1908). 

689.  Mistake  of  Law.  Syllabus.  "Where  a  decree  of  mort- 
gage foreclosure,  fixing  the  amount  due,  draws  interest  at  6  per 
cent.,  and  the  mortgagor,  in  ignorance  of  the  law  as  to  interest, 
makes  payments  thereafter  on  the  basis  of  seven  per  cent.,  as  pro- 
vided for  in  the  bond,  and  as  if  no  decree  had  been  rendered,  he 
is  entitled  to  credit  on  the  decree  for  the  excess  so  paid."  Desh- 
ler  V.  Holmes  et  al.,  18  Atl.  75  (Chan.  1888). 

690.  Master's  Duty  and  Power.  "The  order  of  reference  [on 
a  decree  pro  confesso]  did  not  authorize  him  [master]  to  charge 
the  complainant  wtih  any  portion  of  the  interest,  [as  mortgagee  in 

possession  of  premises] It  merely  directed  him  to  ascertain 

and  report  the  amount  due.  The  master  should  have  confined 
himself,  in  his  inquiry,  to  the  directions  of  the  order  of  reference.'* 
Wycoff  V.  Combs,  28  E.  41  (Chan.  1877).  In  Mulford  v.  Wil- 
liams, 8  E.  539  (Chan.  1851).  "The  master  could  not  properly 
change  the  order  of  priority  of  the  incumbrances  as  given  in  the 
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bill  and  established  by  the  decree  pro  confesso The  master 

could  not,  by  issuing  a  summons  to  Franklin  to  appear  before  him, 
put  Franklin  in  a  position  to  lose  his  rights,  admitted  by  the  bill, 
and  established  by  the  decree  pro  con.,  by  failing  to  attend  the 
master."  In  Stonington  Savings  Bank  v.  Davis,  15  E.  31  (Chan. 
1862),  **The  master's  authority,  as  to  the  subjects  and  extent  of 
his  examination  and  report,  is  limited  and  controlled  by  the  order 
of  reference."  Insurance  was  not  in  issue  though  reported  on 
by  the  master. 

690a.  Decree  Opened  by  Canse  Party  Had  Never  Been  Served 
with  FrocesB.  Syllabus :  "On  a  bill  by  the  assignee  of  a  second 
mortgage  to  foreclose,  claiming  that  it  was  a  first  mortgage  lien 
superior  to  mortgage  of  one  who  had  loaned  the  mortgagor  the 
money  to  pay  off  a  first  mortgage  and  who  claimed  under  an 
agreement  between  complainant  and  himself,  subordinating  com- 
plainant's mortgage  to  the  first  mortgage,  and  also  an  assignee  of 
the  first  mortgage,  where  such  mortgage  and  assignee  claimed 
that,  though  made  a  party  defendant,  he  had  never  had  any  pro- 
cess served  upon  him,  or  any  notice  imtil  the  final  decree  of  fore- 
closure and  the  advertisement  of  the  property  for  sale,  the  final 
decree  will  be  opened  and  his  executors  be  permitted  to  file  a 
cross-bill."  Steinhardt  Bros.  &  Co.  v.  Cohen,  98  Atl.  637  (Chan. 
1916).  "The  court  of  equity  will  always  grant  a  rehearing  where 
fraud  or  injustice  has  been  done.*' 
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691.  Set-Offs.  "In  all  suits  where  the  amount  due  on  any 
mortgage  is  in  issue,  all  just  set-oifs  shall  be  allowed  in  ascer- 
taining the  amount  due,  whether  the  holder  of  such  mortgage  be 
a  party  complainant  or  defendant,  in  the  same  manner  and  to  the 
same  extent  as  the  like  set-offs  are  allowed  in  actions  at  law." 
Com.  St.  p.  433,  section  61  (1902).  In  Com.  St.  p.  3418,  section 
31,  "In  such  suit  [by  assignee  in  his  own  name]  there  shall  be  al- 
lowed all  just  set-oflFs  and  other  defences  against  the  assignor 
that  would  have  been  allowed  in  any  action  brought  by  him  and 
existing  before  notice  of  such  assignment."  In  Brown  v.  Coriell, 
50  E.  755  (Err.  &  App.  1893).  No  set-off  prior  to  statute.  In 
Fisher  v.  Bull,  52  E.  309  (Err.  &  App.  1894).  "The  essential 
facts  to  be  dealt  with  were  these :  First,  That  Harry  F.  Worth- 
ington,  who  was  in  equity  the  owner  of  the  debt  due  from  Fisher 
&  Furman,  received  from  them  a  certain  part  thereof  for  which 
he  assigned  to  them  his  interest  in  their  own  debt.  Second,  That 
Harry  F.  Worthington  afterwards  assigned  all  of  his  interest  in 

said  debt  to  the  executors  of  his  father's  estate Simply  the 

purchase  by  the  complainants  of  a  debt  that  had  been  partly  paid 

by  the  debtor  to  their  assignor They  were  buying  a  diebt, 

and  it  was  clearly  their  duty  to  find  out  from  the  debtor  whether 
he  had  any  set-off.  Having  neglected  to  do  this  they  must  be  post- 
poned to  the  just  claim  that  he  now  presents." 

592.  Unliquidated  Damages.  "A  court  of  equity  will  [between 
the  original  parties],  to  afFectuate  justice,  settle  damages  which 

are  unliquidated No  sound  objection  to  the  court  staying  the 

complainant's  recovery  on  his  mortgage  until  a  reasonable  oppor- 
tunity be  afforded  the  defendant  to  ascertain  his  damages  at  law, 
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and  then  allow  that  amount  to  be  offset It  should  as  a  gen- 
eral rule  be  referred  to  a  master,  unless  the  complainant  requires 
a  trial  at  law.  If  the  defendant  claims  the  allowance  here  [on 
foreclosure  of  purchase-money  mortgage,  for  partial  failure  of 
title,  on  lands  conveyed  with  a  covenant  of  warranty  running  with 
the  land,  and  after  execution  to  evict  the  purchaser  is  about  to  be 
executed],  he  should  be  content  with  the  forms  of  proceeding  in 
this  court,  which  is  by  reference  to  a  master.'* 

Coster  V.  Monroe  Manufacturing  Co.,  2  E.  476  (Chan.  1841), 
approved  in  Simmons  v.  Paterson,  60  E.  393  (Err.  &  App,  1899). 
In  Provident  Life  &  Trust  Co.  v.  Parrott  et  al.,  49  Atl.  1131 
(Chan.  1901),  and  cases  cited,  Syllabus  by  the  Court,  "i.  J.  W. 
P.  gave  his  promissory  note  to  complainant.  S.  G.  P.  gave  a  bond 
and  mortgage  upon  her  lands  as  collateral  security  for  the  pay- 
ment of  the  note.  Neither  the  note  nor  the  bond  and 
mortgage  having  been  paid,  the  complainant  filed  a  bill  to 
foreclose  the  mortgage.  Held,  the  defendant  T.  W.  P.  cannot, 
as  a  defense  to  the  foreclosure,  set  up  counterclaims  for  unliqui- 
dated damages  which  he  asserts  he  is  entitled  to  against  the  com- 
plainant. 2.  A  foreclosure  suit  is  in  the  nature  of  a  proceeding  in 
rem.  If  satisfaction  of  the  mortgage  be  alleged,  it  must  have  been 
by  direct  payment,  .or  an  agreement  that  the  sum  proposed  to  be 
set  off  should  be  received  and  credited  as  payment."  Com.  St.  p. 
4836,  section  i.  "If  any  two  or  more  persons  be  indebted  to  each 
other,  such  debts  or  demands  not  being  for  unliquidated  damages, 
may  be  set  off  against  each  other,"  etc.,  etc.,  section  5,  p.  4837,  ex- 
tends this  section  to,  "Suits  for  the  foreclosure  of  mortgages  and 
in  suits  for  the  redemption  of  mortgaged  property." 

In  Kuhnen  v.  Parker,  56  E.  288  (Chan.  1897),  and  cases  cited. 
Land  conveyed  with  warranty  against  incumbrances  was  incum- 
bered by  rights  of  way  created  by  recorded  instruments,  which 
gave  the  grantee  named  therein  the  right  to  construct  a  line  of 
iron  pipe  for  the  transportation  of  petroleum,  and  pipes  had 
actually  been  laid  at  time  of  conveyance,  defence  allowed  though 
damages  were  unliquidated.  Following  dicta  (at  p.  287)  cited 
because  supported  by  New  Jersey  citations.  "Where  property  has 
been  conveyed  by  deed  containing  covenants  of  warranty  and 
against  incumbrances,  and  a  mortgage  is  given  by  the  granted  to 
the  grantor  to  secure  the  whole  or  part  of  the  purchase-money, 
it  has  been  decided  that  on  a  foreclosure  the  mortgagor  is  entitled 

to  a  deduction  for  prior  mortgages for  prior  taxes 

for  prior  assessments and  for  prior  judgments It  has 

also  been  decided  that  where  there  has  been  an  eviction  by  title 
paramount,  the  court  will  compel  the  mortgagee  to  submit  in  some 
form  to  an  ascertainment  of  the  damage  arising  from  the  existing 

breach  of  covenant,  and  will  reduce  the  amount  of  his  claim 

So  it  will  reduce  the  amount  of  his  claim  if  the  vendee  has  been  de- 
frauded  or  has  by  mistake  obtained  less  land  than  he  bar- 
gained for Again,  it  will  arrest  the  foreclosure  pending  an 

action  brought  to  try  the  title  of  an  adverse  claimant,  but  it  will 
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not  arrest  the  foreclosure  suit  or  direct  an  inquiry  on  a  mere 
allegation  of  such  title,  there  being  no  action  pending  to  enforce 

it An  easement  is  an  incumbrance  within  the  meaning  of  the 

covenant  against  incumbrances."    See,  also,  cases,  p.  288.  . 

693.  Deductions  from  the  Mortgage.  See  Kuhnen  v.  Parker, 
just  above.  In  Baudendistel  v.  Zabriskie's  Exrs.,  50  E.,454  (Err. 
&  App.  1892),  "The  defence  being  that  certain  taxes  and  assess- 
ments  were  liens  upon  the  premises  at  the  time  of  such  pur- 
chase, and  that,  by  force  of  the  covenants  in  the  deed  of  the  re- 
spondent, it  was  the  equit*^ble  right  of  the  appellants  to  have  the 
amount  of  such  incumbrances  deducted  from  the  money  secured 
by  the  mortgage.  There  were  three  covenants  thus  relied  on, 
viz.,  a  covenant  for  quiet  enjoyment,  another  of  general  warranty 

of  title,  and  the  third  for  further  assurance.    The  master 

decided  that  the  deduction could  not  be  permitted  by  force 

of  either  of  the  three  covenants  thus  specified."  Affirmed.  The 
three  covenants  analyzed:  S.  C.  in  Chancery,  20  Atl.  164  (1890), 
"Had  the  deed  contained  the  covenant  against  incumbrances,  the 
defendant  would  have  had  the  right  to  the  deduction  of  any  valid 
outstanding  incumbrances  existing  at  the  date  of  the  deed.  This 
has  been  the  practice  of  this  court  from  the  time  of  Van  Riper  v. 
Williams,  2  N.  J.  Eq.  407  (Chancellor  Pennington  1841).  See 
White  V.  Stretsh,  22  N.  J.  Eq.  76  [assessments]  ;  Bank  v.  Pinner, 
25  N.  J.  Eq.  495  [tax  liens:  assignee  of  mortgagor]  ;  Stiger  v. 
Bacon,  29  N.  J.  Eq.  442,  and  cases  cited  [Release  of  prior  mort- 
jgage]."  Consult  cases.  In  Mellick  v.  Dayton,  34  E.  249  (Err.  & 
App.  1881),  and  cases  cited,  "There  is  no  doubt  that  the  question 
of  abatement  can  be  raised  by  a  mortgagor,  by  answer  in  fore- 
closure proceedings,  and  under  certain  states  of  facts,  deduction 
from  the  mortgage  will  be  ordered  to  the  extent  of  the  value  of  the 
deficiency.  If  a  vendor  fraudulently  represents  the  number  of 
acres  to  be  greater  than  the  actual  number  conveyed,- and  thereby 
induces  the  vendee  to  give  more  for  the  tract  than  he  otherwise 
would,  the  vendee  is  entitled  to  an  abatement.  Abatement  will 
also  be  made  where  there  is  a  gross  mistake.  Gross  mistake  is 
where  the  difference  between  the  actual  and  the  estimated  quan- 
tity of  land  represented  is  so  great  as  to  clearly  warrant  the  con- 
clusion that  the  parties  would  not  have  contracted  had  they  known 
the  truth.  The  least  certain  and  least  material  parts  of  a  descrip- 
tion must  give  way  to  the  more  certain  and  material,  and  the  men- 
tion of  the  number  of  acres  after  a  certain  description  of  the 
subject  by  metes  and  bounds,  monuments  or  possession,  is  but 
matter  of  description,  and  not  of  the  essence  of  the  contract,  and 
the  purchaser  takes  the  risk  of  quantity,  where  there  is  no  fraud 
nor  gross  mistake.  If  the  description  calls  for  so  many  acres, 
*more  or  less,'  and  the  quantity  falls  short  or  overruns  a  little,  no 
compensation  is  to  be  given  either  party,  where  there  is  not  proof 
of  fraud.  Mere  enumeration  of  quantity  of  land  at  the  end  of  a 
particular  description  of  premises  by  courses,  distances,  bound- 
aries and  monuments,  is  matter  of  description  only,  and  is  sub- 
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ject  to  the  controlling  parts  of  the  description;  and  if  the  pur- 
chaser has  the  distinct  thing  for  which  he  contracted,  the  court 
will  not  interfere,  if  there  be  a  deficiency  in  the  contents  not 
grossly  large,  unless  there  be  proof  of  deception  by  the  vendor.'' 
Not  entitled  to  any  deduction  on  account  of  deficiency  of  land. 

In  Peterson  v.  Reid,  80  E.  450  (Err.  &  App.  1912),  and  cases 
cited.  Syllabus  by  the  Court  (85  Atl.  250).  "I.  A  mortgage 
recited  that  it  was  given  to  secure  part  of  the  purchase-money 
and  the  conditions  in  the  deed ;  by  the  deed  the  vendor-mortgagee 
had  covenanted  to  fill  the  land  conveyed;  after  a  partial  breach 
but  before  the  time  for  full  performance  had  arrived,  the  mort- 
gage, which  then  had  three  years  to  run,  was  assigned  to  com- 
plainant; after  the  time  for  full  performance  and  breach  of  the 
covenant  and  before  the  mortgage  was  due,  the  vendor  and  the 
owner  of  the  equity  of  redemption  who  claimed  through  two 
mesne  conveyances,  agreed  to  a  waiver  of  damages  for  the  breach 
and  an  extension  of  the  time  for  performance ;  the  fnesiie  convey- 
ances both  recited  that  the  land  was  conveyed  subject  to  a  mort- 
gage amounting  to  $10,000,  meaning  thereby  the  complainant's 
mortgage. — Held,  (i)  that  the  complainant  was  not  bound  by 
the  covenant;  (2)  that  the  mortgage  was  not  subject  to  a  deduc- 
tion for  damages  caused  by  breach  of  the  covenant.  2.  Where 
land  is  conveyed  subject  to  a  mortgage  and  the  circumstances 
sliow  that  only  the  definite  and  ascertained  equity  above  the  mort- 
gage is  meant  to  be  conveyed,  the  grantee  cannot  claim  a  deduc- 
tion from  the  mortgage  is  meant  to  be  conveyed,  the  grantee 
cannot  claim  a  deduction  from  the  mortgage  by  reason  of  an 
antecedent  equity  in  favor  of  his  grantor."  In  Davis  v.  Clark, 
33  E.  580  (Err.  &  App.  1881),  "The  essential  facts  of  this  case 
may  be  thus  stated :  Clark,  the  respondent,  was  the  owner  of  a 
certain  tract  of  land,  which  he  sold  and  conveyed  to  one  Josiah 
Davis,  taking  from  him  a  mortgage  for  a  part  of  the  consider- 
ation. Josiah  Davis  sold  and  conveyed  the  same  premises  to 
Thomas  W.  Davis,  who  is  the  appellant,  and  who,  in  part  pay- 
ment of  the  price  agreed  on,  assumed  this  mortgage.  The  bill 
was  for  the  foreclosure  of  the  mortgage  thus  assumed.  The 
defence  to  such  proceeding  is,  that  the  quantity  of  land,  in  a  ma- 
terial degree,  was  misrepresented,  first  on  the  sale  of  such  land 
by  Clark  to  Josiah  Davis,  and  second,  by  the  latter  on  his  sale 
to  the  appellant,  the  contention  being  that,  to  the  extent  of  such 
deficiency,  there  should  be  a  rebate  from  the  sum  due  on  the 

mortgage The  flaw  in  the  position  is,  that  there  is  no  privity 

of  contract  between  the  appellant  and  the  respondent  touching 

the  quantity  of  land  in  question No  case  has  been  referred 

to,  that  carries  the  doctrine  [deduction  allowed  from  the  monevs 
due  on  a  mortgage,  by  reason  of  damages  sustained  by  a  defici- 
ency in  the  stipulated  quantity  of  land  conveyed]  beyond  the 
point  of  permitting  such  oflFset  in  cases  in  which  the  mortgagee 
has  a  right  of  action  against  the  mortgagor.  And  in  this  case  no 
such  right  of  action  exists";    At.  p.  581.  obiter:    When,  "The 
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covenant  [in  the  deed]  runs  with  the  land  [Coster  v.  Monroe 
Mfg.  Co.,  I  Gr.  Ch.  467],  it  creates  a  privity  of  contract  between 
the  subsequent  grantee  of  the  premises  and  the  original  grantor." 
In  Renton  v.  Maryott,  21  E.  126  (Chan.  1870),  'That  the  [min- 
ing] stock  was  of  little  of  no  value,  cannot  affect  the  validity  of 
the  mortgage,  or  create  an  equity  to  have  a  deduction  from  the 
amount  for  which  it  was  given.  The  rule  of  caveat  emptor  ap- 
plies as  well  to  the  sale  of  stocks  as  of  chattels.  The  vendor  can 
only  be  made  liable  for  misrepresentation  or  fraud.  Here,  al- 
though the  stock  was  worthless,  there  is  not  sufficient  proof  of 
any  representation  of  its  value,  or  any  act  that  would  amount  to 
fraud,  either  at  law  or  in  eguity.  The  complainant  is  entitled  to 
the  full  amount  secured  by  tlie  first  mortgage,  with  interest ;  and 

on  the  second  mortgage to  the  amount  actually  advanced, 

with  interest." 

594.  Valid  Defences.  "It  is  also  a  well  established  rule  that 
the  assignee  of  a  mortgage,  taken  years  after  it  has  become  due, 
takes  it  subject  to  all  equities  existing  between  the  mortgagor  and 
mortgagee,  and  that  the  mortgagor  can  only  be  deprived  of  such 
equity  by  such  conduct  on  his  part  as  estops  him  from  setting  it 
up  against  such  assignee.  It  is  also  clear  that  in  order  to  enable 
the  assignee  to  take  advantage  of  such  estoppel  he  must  be  what 
is  called  a  bona  fide  purchaser  without  notice ;  that  is,  he  must 
have  advanced  his  money  or  other  thing  of  value  upon  the 
strength  of  the  conduct  out  of  which  the  estoppel  arises.  It  is  also 
well  settled  that  he  is  only  protected  by  the  estoppel  to  the  extent 
to  which  he  has  actually  parted  with  his  money  or  other  valuable 
thing."  Robeson  v.  Robeson,  50  E.  466  (Err.  &  App.  1892),  and 
cases  cited.  Defence  was  payment.  Reply  estoppel.  Estoppel 
entirely  fails  as  complainant  failed  to  show  that  he  had  parted 
with  value  for  this  security.  In  King  v.  King  et  al.,  9  E.  47  (Chan. 
1852),  "They  [defendants]  claim  in  equity,  a  credit  on  this  debt, 
the  payment  of  which  the  complainant  is  enforcing,  for  services 
which  were  rendered  to  the  complainant's  intestate,  not  inde- 
pendent of,  but  in  reference  to  this  very  debt,  and  under  an  agree- 
ment, either  expressed  or  implied  in  law,  that  they  should  be  ap- 
plied to  its  reduction Services  rendered,  or  board  and  lodg- 
ing furnished  [under  such  an  agreement  as  stated  above  are] 

a  good  defence  in  equity  for  the  obligor,  or  for  any  one 

else  against  whom  it  may  be  sought  to  enforce  the  payment  of  the 
debt."  In  Measurall  v.  Pearce,  4  Atl.  678  (Chan.  1886),  Sylla- 
bus. "A  verbal  promise  by  the  mortgagee  to  extend  the  pay- 
ment of  a  mortgage  is  a  good  defence  in  a  suit  in  equity  to  fore- 
close the  mortgage." 

596.  Invalid  Defences.  "Would  the  breach  of  a  covenant  by 
the  mortgagee  contained  in  a  mortgage,  preclude  him  from  fore- 
closing it?  The  covenants  in  this  case  are  independent.  The 
mortgagee  agreed  to  procure  the  releases  forthwith,  absolutely. 
The  mortgagor  agreed  to  pay  the  money  at  the  stipulated  time  ab- 
solutely, and  not  on  condition  that  the  release  had  been  procured. 
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These  are  not  dependent  covenants The  failure  of  the  mort- 
gagee to  keep  his  covenant,  is  no  defence  to  a  suit  for  payment 
of  the  mortgage  money."  Coursen  v.  Canfield  and  Vansyckle, 
21  E.  99  (Chan.  1870).  In  Mutual  Building  and  Loan  Associ- 
ation V.  Batterson,  65  E.  611  (Chan.  1903)  :  Defence,  mortgagors 
received  no  benefit  from  the  loan.     "It  may  be  inferred  that 

neither  [mortgagors] personally  received  any  benefit  from 

the  loan.  It  is  also  quite  plain  that  neither  of  them  expected  or 
intended,  in  arranging  the  loan,  that  either  should  personally  have 
any  benefit  from  it The  mortgagors  raised  the  mortgage- 
money  for  other  purposes,  than  their  own  benefit.  It  was  paid 
out  by  the  association  and  used  as  the  mortgagors  intended  it 

should  be The  damage  consideration  to  the  complainant 

association  in  making  this  loan,  according  to  defendants*  con- 
tract borrowing  the  money,  is  just  as  great  whether  the  defend- 
ants had  any  benefit  from  the  transaction  or  not.    A  mortgagor 
may  give  a  mortgage,  upon  the  understanding  that  the  mortgage- 
money  may  be  used  for  any  purpose  which    suits  him,  whether 
beneficial  to  him  or  not.    The  mortgage  is  good  in  either  case, 
all  the  varied  transactions  whereby  one  man  becomes  surety  by 
making  a  mortgage  to  secure  a  loan  made  to  another,  are  exam- 
ples of  this  principle."    In  McFadden  v.  Mays  Landing  and  E^g 
Harbor  City  R.  R.  Co.,  49  E.  183  (Chan.  1891),  '*But  if  the  con- 
tention of  the  defendant  in  this  regard  is  admitted  to  its  full  ex- 
tent, it  furnishes  no  ground  for  refusing  the  complainant  the 
relief  he  is  otherwise  entitled  to.    It  attacks  simply  the  motive  of 
the  complainant  in  bringing  his  suit.    If  he  is  the  owner  of  these 
bonds  and  entitled  to  the  accrued  interest,  he  has  the  right  to 
demand  that  the  remedies  given  by  the  law  shall  be  enforced,  no 
matter  what  motive  may  have  prompted  his  purchase."    In  Davis 
V.  Flagg,  35  E.  494  (Err.  &  App,  1882).    Refusal  to  assign  mort- 
gage to  a  third  party,  no  matter  with  what  motive  purchased.    In 
Hamill  v.  Inventors*  Manufacturing  Co.,  55  E.  649  (Chan.  1897), 
syllabus.    **A  grantor  is  not  estopped  by  his  covenant  of  warranty 
from  enforcing  an  existing  mortgage  on  the  property  which  is 
afterwards  assigned  to  him,  it  having  been  expressly  understood, 
when  the  deed  was  made  that  the  property  was  sold  subject  to 
such  mortgage,  and  the  consideration  having  been  agreed  on  with 
that  understanding."    In  Frenche  v.  McConnell  et  al.,  38  Atl.  687 
(Err.  &  App.  1897),  and  cases  cited,  sustaining  its  propositions. 
Syllabus  by  the  Court,     ''i.  A  breach  of  covenants  in  a  deed 
against  incumbrances  or  for  good  title  is  no  defence  against  pro- 
ceedings to  foreclose  a  mortgage  given  on  the  land,  for  part  of  the 
consideration  money,  except  in  cases  where  there  has  been  an 
eviction  by  title  paramount  or  an  action  is  pending  to  tr}'  the 
title   to  the  mortgaged  premises.     A   further   exception  exists 
where  actual  fraud  in  the  consideration  is  alleged  and  proven." 

Failure  of  consideration,  and  inadequacy  of  title,  is  no  fraud. 
In  Cook  V.  Weigley,  67  E.  721  (Err.  &  App.  1904),  and  cases 
cited,  "The  deed  by  Mary  H.  Cook  to  Colonel  Weigley  contained 
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no  covenants  for  title  whatever The  rule  in  such  instance  is 

caveat  emptor,  and  the  vendee  has  no  remedy  for  failure  of 
title,  except  such  as  may  be  provided  for  by  covenants  in  the  con- 
veyance   where  there  is  no  mistake  or  misrepresentation  as 

to  facts,  and  no  fraud  and  no  warranty  of  title,  the  purchaser 
has  no  redress  at  law  or  in  equity."  Defence  was  that  there  was 
a  title  paramount.  In  Manhattan  &  S.  Savings  &  Loan  Assn.  v. 
Massarelli,  42  Atl.  285  (Chan.  1899),  "Char  statutes  allow  a 
foreign  corporation  to  hold  mortgages  on  lands  in  this  state,  and 
complainant  is  entitled  to  recover  the  amount  due,  even  though 
it  has  not  filed  the  certificate  required  by  section  97  of  the  cor- 
poration act."  Defence  illegality.  In  Stevens  v.  Reeves,  33  E. 
428,  430  (Chan.  i88i),  "The  bond  and  mortgage  are  dated  March 
nth,  1871,  and  were  given  by  the  defendants  to  Richard  D.  and 
James  H.  Edwards,  to  secure  the  payment  of  $1,178  in  ten  years, 
in  equal  annual  payments,  with  interest  annually.  The  note,  as* 
collateral  to  which  the  complainant  holds  them,  is  for  $1,000  and 
interest,  is  dated  March  i8th,  1875,  ^"^  was  made  by  the  mort- 
gagees, by  their  firm  name  of  R.  D.  Edwards  &  Son,  in  his  favor. 

It  is  admitted  by  the  complainant  that  he  received  interest 

at  the  rate  of  twelve  per  cent,  per  annum  on  the  note  from  its 

date  up  to  March   i8th,   1875 The  defendants  are  in  no 

situation  to  plead  or  claim  the  benefit  of  the  unlawful  interest.  The 
note  was  not  given  by  them  and  does  not  represent  their  debt.  The 
bond  and  mortgage  are  the  evidences  of  their  indebtedness, 
the  note  of  that  of  R.  D.  Edwards  &  Son.  If  unlawful  interest 
has  been  paid  on  the  note  it  is  a  matter  which  does  not  concern 
the  defendants,  and  of  which  they  can  have  no  advantage."  In 
Lee  v.  Kirkpatrick,  14  E.  266.  "The  bond  and  mortgage  were 
given  by  the  defendant  directly  to  the  complainant.  The  com- 
plainant paid  full  value  for  the  same.  They  were  received to 

pay  a  debt  of  Dayton  to  the  complainant.  But  if  the  defendant 
chose  voluntarily  to  give  his  bond  and  mortgage  to  pay  a  debt  of 
a  third  party  to  the  complainant,  it  surely  does  not  lie  in  his 
mouth  to  object  that  he  did  not  receive  a  full  consideration  for 
his  undertaking.     That  was  a  matter  entirely  between  himself 

and  Dayton,  and  neither  want  of  [full]   consideration for 

the  agreement  between  them  can  in  any  wise  impair  the  validity 
of  the  bond  and  mortgage  given  to  the  complainant."  In  Lorey 
V.  Overton,  42  E.  330  (Chan.  1886).  Sureties  have  no  defence 
against  the  assignee  of  a  mortgage,  taken  with  knowledge  that 
they  are  such.  Sureties  for  a  tenant  in  common,  may  have  the 
interest  of  principal  debtor  sold  first.  In  Bird  v.  Davis,  14  E.  479 
(Chan,  1862),  "Upon  a  bill  to  foreclose,  the  mortgagor  cannot  dis- 
pute his  title  to  the  mortgaged  premises.  The  decree  will  bind 
his  interest,  whatever  it  may  be,  and  nothing  more."  In  Sharp's 
Administrators  v.  Cutler,  25  E.  425  (Chan.  1874),  and  cases  cited, 
Syllabus.  "In  a  suit  to  foreclose  a  lost  mortgage,  the  mortgagor 
cannot  resist  payment  of  either  principal  or  costs  on  the  ground  of 
a  refusal  to  indemnify  him."    The  administrators  offered  to  give 
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a  release.  In  Redrew  v.  Sparks,  76  E.  136  (Chan.  1909),  *'As 
the  defects  have  been  removed  before  final  decree,  no  relief  is 
now  practicable,  for  no  substantial  damages  have  been  sustained 
by  cross-complainant  by  reason  of  the  defects  complained  of.  In 
specific  performance  cases  by  a  vendor  a  good  title  at  final  decree 

is  usually  held  sufficient In  the  present  case,  the  title  was 

promptly  perfected  when  the  defects  were  discovered." 

696.  Inequitable  Defences.  Syllabus.  **By  an  agreement,  a 
judgment  creditor  was  to  accept  $30,000,  in  installments,  in  pay- 
ment of  his  judgment  of  $60,000,  the  debtor  to  withdraw  a  pend- 
ing appeal  on  such  judgment,  and  to  pay  the  installments  prompt- 
ly, or,  in  default  thereof,  the  judgment  creditor  might  collect  the 
full  amount  of  the  judgment  ($60,000)  remaining  unpaid.— 
Heldy  that  failure  to  pay  according  to  the  agreement  could 
not  be  regarded  as  a  forfeiture  of  penalty  which  it  was  inequi- 
table for  this  court  to  enforce."  Ackerson  v.  Lodi  Branch  R.  R. 
Co.,  31  E.  42  (Chan.  1879).  In  Third  Avenue  Savings  Bank  v. 
Dimock,  24  E.  26  (Chart.  1873),  Syllabus.  "A  defence  to  a  bill 
for  foreclosure,  that  the  complainants,  in  making  the  loan  to 
secure  which  their  mortgage  was  given,  were  acting  ultra  vires, 
is  an  unconscionable  one,  which  this  court  will  not  extend  its  in- 
dulgence to  admit  [by  amendment] ."  By  the  Court.  "The  ends 
of  justice  will  not  be  promoted  by  granting  the  application  [for 
amendment]."  In  Sternberg  v.  L.  Sternberg  &  Co.,  69  Atl.  492 
(Chan.  1908),  Syllabus.  "Where  a  bank  in  good  faith  loans 
money  to  a  bona  fide  assignee  of  mortgages  executed  by  a  corpo- 
ration to  one  of  its  officers,  the  loan  being  made  on  the  security  of 
the  mortgages,  and  the  corporation  subsequently  pays  the  mort- 
gages, it  cannot  afterwards  recover  the  money  from  th-e  bank  on 
the  ground  that  it  received  no  consideration  for  the  mortgages." 
By  th-e  court.  "It  would  be  unconscionable  for  a  court  of  equity, 
so  far  as  it  has  any  discretionary  power,  to  give  any  aid  to  pro- 
ceedings to  recover  back  the  money  by  directing  suits  or  other- 
wise."' In  Pangborn  v.  Citizens  Building  Association,  35  E.  341. 
343  (Err.  &  App.  1882),  Syllabus.  "A  director  of  a  building 
association,  who  gave  to  the  association  an  ordinary  bond  and 
mortgage  for  a  loan  [instead  of  the  special  form,  adapted  to  the 
requirements  of  the  by-laws],  cannot  set  up  as  a  defence  to  its 
foreclosure,  that  by  a  secret  parol  agreement  between  him  and  the 
other  directors,  the  loan  was  to  be  and  had  been  repaid  and  the 
mortgage  satisfied  by  his  shares  of  stock  in  the  association  having 
been  fully  paid  up  after  the  loan  was  made."  By  the  Court.  "It 
is  needless  to  point  out  the  indefensible  nature  of  an  arrangement 
made  in  that  way,  in  opposition  to  the  requirements  of  the  by- 
laws, not  allowed  to  other  members,  and  by  which  a  special  ad- 
vantage was  to  be  given  to  one  of  the  trustees,  without  authority 
or  just  consideration." 

697.  Fraud.  "I  conclude,  from  a  consideration  of  all  the  cir- 
cumstances, that  the  representation  of  acreage  [statement  of 
a  fact]  was  made  by  the  complainant  fraudulently.    [Applies  Me- 
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lick  V.  Dayton,  34  E.  249,  Err.  &  App.  1881] It  is  hardly 

necessary  to  say  that  a  difference  of  thirty-five  acres  in  a  farm  of 
one  hundred  and  fifty  acres  would  be  a  'gross  mistake,*  and  cannot 
be  overcome  by  the  use  of  the  words  'about'  and  'more  or  less.' " 
Estoppel.  McMichael  v.  Webster,  54  E.  485  (Chan.  1896).  In 
O'Brien  v.  Hullfish,  22  E.  472  (Err.  &  App.  1871),  "The  cases 
cited  in  the  opinion  which  the  Chancellor  read  in  this  case,  [20 
E.  230],  conclusively  show  that  a  mere  defect  of  title  is  not  a 
defence  to  a  bill  for  a  foreclosure  of  a  mortgage  given  tor  the 

purchase-money The  answer  presented  a  fraud  practiced  on 

the  defendant  in  the  sale  of  this  property There  is  no  doubt 

that  where  a  sale  of  real  property  is  effected  by  deceit,  and  a 
mortgage  given  for  the  whole  or  part  of  the  purchase-money, 
relief  in  equity  will  be  given  to  the  party  defrauded  in- a  suit  on 
the  mortgage,  whenever  such  course  is  necessary  to  reach  a  just 

result This  circumstance   [that  defendant  cannot  rescind] 

cannot,  in  any  degree,  affect  his  right  to  the  aid  of  the  court. 

It  is  quite  a  mistake  to  suppose  that  because  the  defendant 

has  not  been  evicted  he  has  sustained  no  damage A  per- 
petual cloud  will  rest  upon  his  title To  the  extent  of  this 

injury,  he  has  a  present  claim  for  compensation,  and  based  upon 
this  an  action  at  law  would  lie.  Nor  would  an  eviction  be  an 
essential  to  such  a  proceeding,  for  its  effect  would  be  merely  to 
enhance  the  damages.  So,  too,  on  this  same  foundation  of  fraud 
and  existent  damage,  equity  would  take  cognizance  of  the  matter, 
even  while  the  person  defrauded  was  in  the  undisturbed  posses- 
sion of  the  land.  In  cases  in  which  there  is  no  fraud,  but  a  marked 
failure  of  title  and  covenants  of  warranty,  there  can  be  no  relief 
in  equity  before  eviction,  or  at  least  before  a  suit  looking  towards 
that  result;  and  this  on  the  ground  that  until  such  event  the 
vendee  has  sustained  no  legal  wrong But  the  case  is  differ- 
ent where  a  vendee  has  been  drawn  into  a  losing  bargain  by  the 
false  representations  of  the  vendor;  because,  in  such  a  juncture, 
a  present  injury  has  been  sustained,  and  a  present  right  of  action 
exists.  By  force  of  such  circumstances,  the  right  to  equitable  re- 
lief becomes  unquestionable,  and  it  is  often  the  preferable,  and 

sometimes  the  only  adequate  mode The  defendant  could 

before  an  ouster,  sue  at  law  for  damages  arising  from  the  fraud 
in  question,  and,  consequently,  he  has  a  clear  right  to  relief,  on 

the  same  ground,  in  a  court  of  equity The  complainant 

should  be  required,  before  receiving  the  money  due  on  this 

mortgage,  to  indemnify  the  defendant,  as  far  as  practicable,  for 
the  loss  which  he  has  sustained,  and  also  for  his  probable  future 
loss,  by  reason  of  the  alleged  deception." 

Fraud  how  pleaded.    In  Skinner  v.  Christie,  52  E.  725,  729 

(Chan.  1894),  and  cases  cited.    "By  the  written  contract 

Mrs.  Christie  was  entitled  to  a  conveyance  free  and  clear  of  all 
incumbrances.  The  language — 'I  agree  to  convey  all  that  house,' 
&c. — amounts  to  an  undertaking  [rebuttable]  to  convey  a  com- 
plete title  in  a  fee  simple,  free  and  clear  of  incumbrances 

24 
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The  parol  evidence  in  this  case shows,  clearly,  that  a  title 

was  to  be  given  free  and  clear  of  incumbrance.  Now,  Mrs. 
Christie  has  fulfilled  her  part  of  the  contract  by  paying  and  secur- 
ing the  contract  price  as  stipulated  for,  while  Mr.  Boyd did 

not  convey  the  premises  free  from  incumbrance Mrs.  Chris- 
tie did  not  accept  the  conveyance  as  a  fulfillment  of  the  contract, 
knowing  that  there  were  incumbrances  upon  the  said  land  con- 
veyed.    She  supposed  she  was  getting  a  perfect  title.     She  did 

not  intend  to  waive  her  right  in  that  behalf She  did  not 

lose  that  right  [to  have  the  arrears  of  taxes,  so  far  as  they 

were  liens  paid  out  of  the  purchase-money]  by  accepting  a  deed 
of  conveyance  without  covenants,  and  hence  she  is  still  entitled  to 
have  them  discharged  out  of  the  purchase-money  still  remaining 
unpaid,  akhough  secured,  as  it  is,  by  the  bond  and  mortgage  under 
foreclosure.  This  result  would  arise  out  of  the  bare  fact  that  the 
parties  had,  through  mistake,  given  and  accepted  a  conveyance 
without  covenants,  both  being  ignorant  of  the  incumbrance. 
But I  am  satisfied  that  a  fraud  was  prapticed  upon  the  de- 
fendants by  Mr.  Boyd A  close  examination  of  the  authori- 
ties shows  that  the  real  question  in  this  and  other  like  cases  is,  of 

necessity,  one  of  convention Did  the  purchaser  agree  to 

take  the  title  subject  to  all  incumbrances  which  might  be  upon  it, 
or  was  it  the  agreement  that  he  should  have  it  free  from  incum- 
brance?  The  presence  or  absence  in  the  deed  of  conveyance 

of  a  covenant  against  incumbrances  tends  only  to  show  what  was 
the  real  agreement  between  the  parties In  equity  either  mis- 
take or  fraud  will  warrant  the  resort  to  other  evidence  to  show 
the  real  intention  and  agreement  of  the  parties Mrs.  Chris- 
tie is  entitled  to  relief  against  these  taxes.'*  In  Slack  v.  John,  63 
E.  126  (Chan.  1902),  Syllabus,  "i.  A  mortgage  was  made,  deliv- 
ered and  recorded  for  present  value  passed.  In  a  suit  begun  ^vo 
years  after,  to  which  the  mortgagee  was  not  a  party,  the  mortgagor 
was  decreed  to  have  obtained  the  title  to  the  mortgaged  premises 
by  fraud  and  undue  influence. — Held,  the  decree  in  the  suit  to 
which  the  mortgagee  was  not  a  party  is  of  no  binding  effect  against 
her,  and  is  ineffectual  as  a  defence  to  her  suit  to  foreclose  the 
mortgage.  2.  The  title  of  the  party  who  recovered  the  mortgaged 
premises  by  setting  aside  the  deed  fraudulently  obtained  by  the 
mortgagor,  is  not  adverse  and  hostile  to  the  mortgagee.  Her 
vested  rights  are  in  no  way  affected  by  a  subsequent  suit  in  which 
she  is  not  joined  as  a  party.*'  In  Lurch  v.  Holder,  27  Atl.  81 
(Chan.  1893).  On  foreclosure  of  a  purchase-money  mortgage 
and  fraud  found  in  the  consideration  of  the  conveyance,  option 
given  to  grantor?  In  Magic  v.  Reynolds,  51  E.  114,  122  (Chan. 
1893),  Syllabus.  "The  owner  of  land,  upon  which  he  had  recently 
excuted  a  mortgage,  obtained  from  him  by  a  fraud  not  yet  dis- 
covered, conveyed  a  portion  of  it  without  consideration  to  a  cor- 
poration, of  which  he  was  the  principal  stockholder,  by  a  deed 
which  stated  merely  that  it  was  conveyed  subject  to  the  mortgage, 
and  did  not  assume  it. — Held,  in  a  suit  to  foreclose  the  mort- 
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gage,  that  the  corporation  was  not  estopped  from  setting  up  the 
same  defence  which  the  mortgagor  had."  [By  the  Court.]  **In 
order  to  derive  a  benefit  [by  subrogation]  from  that  transaction, 
[subsequent  conveyance  by  mortgagors]  the  holder  of  the  mort- 
gage cannot  thrust  upon  the  mortgagors  and  grantors  the  bene- 
fit of  a  right  which  they  do  not,  and  never  did  claim."  In  Smith 
V.  Kreuger,  71  E.  535  (Chan.  1906),  a^td  cases  cited,  **The  gen- 
eral rule  is  that  jurisdiction  in  equity  in  cases  of  fraud  is  con- 
current with  that  of  the  courts  of  law,  and  the  question  of  its 
exercise  depends  on  the  whole  aspect  of  the  case  on  the  plead- 
ings and  proof In  the  present  case  the  trial,  in  this  court, 

of  the  question  of  fraud  was  necessary,  because  it  was  set  up  as 
a  defence  to  the  mortgage  and  as  a  reason  for  the  equitable 
remedy  of  cancellation  sought  by  the  cross-bill  in  the  mortgage 
suit.  The  claim  for  damages,  in  addition,  was  based  on  the  same 
alleged  fraud.  This  issue  of  fraud  on  the  part  of  Armitage  in 
the  sale  being  properly  here,  the  court,  in  exercising  its  concurrent 
jurisdiction,  should  dispose  of  the  issue  of  fraud  and  of  damages 
resulting  from  it  in  a  single  action  and  for  all  purposes." 

598.'    Agency.    *'The  defendant  [mortagor]  cannot  urge  against 
Mills  [assignee  of  mortgagee]  the  fraudulent  promises  of  her  own 
agent  or  adviser,  unless  she  shows  collusion."    Marsh  v.  Mitchell, 
26  E.  503  (Chan.  1875),  affirmed  27  E.  631  (Err.  &  App.  1876). 
In  Young  v.  Taylor,  84  E.  173  (Err.  &  App.  1914),  Syllabus  by 
Court,  93  Atl.  569,  "i.  Where  an  agent,  acting  for  a  proposed 
purchaser  of  land,  knowingly  misrepresents  the  price  fixed  by 
the  owner,  and  thereby  induces  the  purchaser  to  agree  to  pay  a 
greater  sum  than  the  owner  asks  or  receives,  the  difference  being 
represented  by  a  mortgage  given  to  the  agent,  who  agrees  to  ad- 
vance the  money  secured  by  it  to  the  owner  for  the  purchaser's 
account,  which  the  mortgagor  supposed  was  done,  when  in  fact 
it  was  not,  nor  intended  by  the  agent  to  be,  advanced,  but  the 
mortgage  retained  by  him  for  his  own  use  at  the  expense  and 
without  the  knowledge  of  the  mortgagor,  a  court  of  equity  will 
not  aid  the  holder  in  reaping  the  fruits  of  such  transaction  by  a 
foreclosure  of  the  mortgage.    2.  The  purchaser  having  paid  the 
full  purchase-price  demanded  by  the  owner,  and  given  the  mort- 
gage to  the  agent  upon  the  representation  that  it  was  required  to 
make  up  the  price  asked  by  the  owner,  which  was  false,  and  the 
holder  not  having  parted  with  anything  for  the  benefit  of  the 
mortgagor,  the  mortgage  has  no  consideration  to  support  it,  and 
cannot  be  enforced  in  equity."     Defence  was  that  the  mortgage 
was  obtained  through  fraudulent  representations,,  and  that  there 
was  no  consideration  given  by  the  mortgagee. 
699.    Ecs  Adjudicata.    "It  is  objected  that  the  complainant  has 

no  valid  title  to  the  mortgages That  the  assignment  was 

made  upon  an  illegal  consideration  and  in  execution  of  a  corrupt 

agreement The  assignment  of  these  mortgages  has  been 

made  in  the  exercise  of  rights  recognized  and  established  by  those 
judgments  [by  a  court  of  competent  jurisdiction].    The  invalidity 
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of  the  will  and  the  title  of  Miller  are  res  adjudicata.  Admit  that 
these  questions  may  possibly  be  agitated  in  another  forum  by 
other  parties,  how  can  that  affect  the  distribution  of  property 
made  under  a  decree  of  the  Orphans'  Court,  the  bona  fides  of  the 
assignment,  or  the  power  of  the  executor  to  make  it.  The  l^al 
titles  to  the  securities  was  in  the  executor,  by  whom  the  title  was 
transferred  to  the  complainant.  Having  paid  the  debt  to  the  legal 
holder  of  the  mortgage,  the  mortgagor  is  not  responsible  for  the 
faithful  administration  of  the  assets  or  the  due  appropriation  of 
the  funds.  There  is  no  charge  against  him  for  neglect  of  duty 
or  abuse  of  trust  as  executor ;  and  if  there  was  it  could  constitute 
no  ground  for  refusing  to  pay  his  debts  to  the  estate."  Dolman  v. 
Cook,  14  E.  63-66  (Chan.  1861). 

600.  Waste.  "Part  of  the  injury  to  respondents  occasioned 
by  appellant's  acts  was  done  while  appellant  was  vendor  in  pos- 
session pending  the  performance  of  a  contract  of  sale.  The  re- 
maining injury  was  done  after  the  delivery  of  the  deed  but  while 
grantor  remained  in  possession  under  a  clause  in  the  contract  of 
sale.  Prior  to  the  delivery  of  the  deed  appellant  was  not  mort- 
gagee. After  delivery  he  was  mortgagee,  but  his  possession  was 
not  under  the  mortgage  but  under  the  contract.  For  an  injury 
done  to  the  corpus  of  the  estate  while  thus  in  possession  appel- 
lant'was  undoubtedly  liable  to  respondents enforced  by  an 

action  at  law.  It  created  an  independent  personal  demand  in  no- 
wise growing  out  of  the  mortgage  relation.  It  was  therefore  in- 
capable to  being  interposed  as  a  defence  to  a  bill  to  foreclose. 
Brown  v.  Coriell,  5  Dick.  Ch.  Rep.  753/'  McMichael  v.  Webster, 
57  E.  302  (Err.  &  App.  1898),  and  cases  cited.    Pleading. 

601.  Biparian  Orant.  "Cooper  v.  Bloodgood,  5  Stew  Eq.  209 
[Chan.  1880],  is  applicable  to  this  case.  There  a  riparian  owner 
conveyed  land  by  deed  with  the  ordinary  covenants,  including, 
by  the  description,  the  land  between  high-  and  low-water  marks 
in  front  of  it,  and  took  a  mortgage  upon  the  premises  to  secure  the 
payment  of  part  of  the  purchase-money.  On  the  giving  of  the 
deed  he  agreed  with  the  grantee  to  obtain  for  him  a  license  under 
the  wharf  act,  which  he  did,  and  under  it  the  grantee  built  a 
wharf  on  part  of  the  land  under  water,  in  front  of  the  property. 
Subsequently,  and  without  notice  to  the  grantor,  the  grantee  ob- 
tained from  the  state  a  riparian  lease  for  the  shore.  On  a  bill  for 
foreclosure  of  the  mortgage,  it  was  held  that  the  fact  that  the 
grantee  had  obtained  such  lease  constituted  no  defence  to  the 
suit  upon  the  mortgage."  Boon  v.  Kent,  42  E.  135  (Chan.  1886)  ; 
approved  in  Point  Breeze  Ferry  and  Imp.  Co.  v.  Bragaw,  47  E. 
301  (Err.  &  A{)p.  1890). 

602.  Eeformation.     "Cross-bill fby   Stone].     For  the 

reformation  of  a  release  given  by  the  Howard  Savings  Institution. 

As  against  the  savings  institution,  were  it  still  the  holder 

of  the  mortgage,  there  would  be  no  equity  to  reform  the  release. 
[Mistake  not  mutual.]  As  against  the  complainant  [assignee]  in 
the  original  bill,  who  had  no  notice  of  any  claim  that  there  was  a 
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mistake  until  after  his  bill  was  filed  (  for  Stone  alleges  that  it  was 
not  until  after  this  suit  was  brought  that  it  was  discovered  that 
there  was  any  mistake),  there  is  of  course  none."  Secret  equi- 
ties, Appleton  V.  Small,  31  E.  382,  384  (Chan.  1879),  ^wd  cases 
cited. 

603.  Will.  "If  a  will  has  been  duly  proven  and  letters  testa- 
mentary are  issued  upon  it,  the  executor  therein  named,  in  the 
absence  of  fraud,  is  clothed  with  power  to  take  possession  of  all 
the  personal  property  of  the  testator  and  to  collect  all  debts  due 
to  him.  And  although  another  will  of  later  date  than  that  which 
is  proven  may  be  found  and  may  be  in  existence,  yet  until  the 
later  will  is  proven  and  letters  testamentary  issued  upon  it,  the 
power  of  the  executor  under  the  letters  testamentary  actually 
issued  to  take  and  collect  the  assets  remains  undiminished." 
Moss  V.  Lane,  50  E.  296  (Chan.  1892),  and  cases  cited.  Second 
will  no  defence. 
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604.  Amount  of  Deficiency. 

605.  Deficiency  Act  Constitutional. 

606.  Effect  of  Acceptance  of  Title  Where  Grant  Contains  Clause  of  As- 

sumption.   Nature  of,  and  Release  of,  Such  Clause. 

607.  Statute  of  Limitations.    Payments  of  Interest,  by  Successive  Grant- 
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6ri.    Covenant   of   Assurnption   Enforceable;     Non-Enforceable.     Agent. 
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6i6b.  Discretion  of  Sheriff.    Deposit. 
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604.  Amonnt  of  Deficiency.  "The  petitioners  insist  that  the 
court,  in  ascertaining  the  sum  for  which  a  decree  for  deficiency 
shall  be  made,  may,  in  case  the  market  value  of  the  mortgaged 
premises  is  greater  than  the  sum  obtained  for  them  at  a  judicial 
sale,  disregard  the  test  of  value  fixed  by  the  sale,  and  deduct  such 
sum  from  the  mortgage  debt,  as  it  may,  upon  proofs,  adjudge  to 
be  their  value,  and  limit  its  decree  for  deficiency  to  the  balance 
The  sum  for  which  property  conveyed  in  pledge  for  the  se- 
curity of  a  ^ebt  is  sold  at  judicial  sale,  must,  so  long  as  the  sale 
stands,  be  taken,  as  between  the  parties  to  the  suit,  as  a  conclusive 
test  of  its  value The  petitioners  are  not  entitled  to  any  de- 
duction from  the  mortgage  debt  beyond  the  net  proceeds  of  sale." 
Snyder  v.  Blair,  33  E.  208-212  (Chan.  1880)  :  adopted  as  the 
opinion  of  the  Court  in  Currie  v.  Sisson,  34  E.  580  (Err.  &  App. 
i88t). 

374 
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605.    Deficiency  Act  Constitntional.    Assumption  of  Mortgage. 

"The  act  under  consideration  [Com.  St.  p.  3420,  section  47, 
forbidding  a  decree  for  deficiency  in  the  foreclosure  suit]  leaves 
the  complainant  a  substantial  remedy  (of  the  same  kind  as  that 
t^ken  away),  according  to  the  course  of  justice,  as  it  existed  when 
the  contract  was  made  a  remedy,  which  is  not  only  of  the  same 
sort,  but  is  even  more  efficacious  than  that  which  it  takes  away. 
It  has  only  taken  away  one  of  two  remedies  [personal  decree  for 
deficiency  in  the  foreclosure  suit]  of  a  like  character,  one  at  law 
and  the  other  in  equity,  and  that  is  no  contravention  of  the  com- 
plainant's constitutional  right." 

Newark  Savings  Institution  v.  Forman,  33  E.  441  (Chan. 
1881),  Applies  to  bonds  and  mortgages  given  prior  to  the  act. 
See  note.  In  Allen  v.  Allen,  34  E.  495  (Chan.  1881),  approved 
in  Chancellor  v.  Traphagen,  41  E.  369  (Err.  &  App.  1886).  **The 
equitable  obligation  against  the  grantees  who  so  assumed  the 
mortgage  still  remains,  and  may,  I  think,  be  enforced,  but  not  in 
this  suit  to  foreclose.  The  language  of  the  act  cannot  be  so  con- 
strued as  to  prevent  the  holder  of  the  mortgage  from  bringing  a 
suit  for  that  purpose,  if  a  deficiency  should  be  found  to  exist 
after  foreclosure  sale.  The  act  prohibits  a  decree  for  deficiency 
only  *in  all  proceedings  to  foreclose.'  To  construe  it  as  pro- 
hibiting the  enforcement  of  an  equitable  obligation,  enforceable 
nowhere  else  than  in  equity,  would  be  to  extend  the  act  beyond 
its  plain  terms.  The  relief  in  equity  is  regulated,  but  not  de- 
stroyed." In  Toffey  V.  Atcheson,  42  E.  184  (Chan.  1886),  and 
cases  cited,  "All  that  this  statute  attempts  to  do  is  to  prescribe 
a  new  rule  of  practice."  Consult  case.  In  Green  v.  Stone,  54  E. 
390  (Err.  &-App.  1896),  and  cases  cited,  "All  the  cases  agree 
that  the  language  contained  in  this  deed  [that  grantee  will  as- 
sume and  pay  a  debt,  secured  by  a  mortgage for  the  pay- 
ment of  which  the  grantor  is  personally  liable,  especially  where 
the  mortgage  debt  is  computed  as  part  of  the  consideration  money 
for  the  conveyance]  creates  an  obligation  on  the  part  of  the 
grantee  which  the  mortgagee  may  enforce  in  equity.  This  rem- 
edy of  the  mortgagee  is  not  affected  by  the  Acts  of  1880  and 

1881 The  ancient  and  familiar  doctrine  in  equity  that  the 

creditor  shall  have  the  benefit  of  any  obligation  or  security  given 
by  the  principal  to  the  surety  for  the  payment  of  the  debt,  and 
the  remedy  in  a  court  of  equity  to  enforce  this  equitable  doctrine, 
are  not  impaired  by  this  legislation.  The  remedy  in  equity  is 
independent  of  the  foreclosure  suit.  Pruden  v.  Williams,  11  C. 
E.  Gr.  210  [1875]." 

606.  Effect  of  Acceptance  of  Title  where  Orant  Contains  Clause 
of  Assumption.  Nature  of,  and  Belease  of,  Such  Clause.  ''The 
grant  is  here  made  upon  the  specific  condition  that  the  grantee 
agrees  and  assumes  to  pay  the  debt.  By  the  acceptance  of  the 
title,  the  clause  becomes  his  covenant,  and  he  thereby  becomes 
bound  to  the  grantor  to  pay  the  mortgage  debt,  and  liable  to  him 
for  any  deficiency  which  may  exist  upon  a  sale  of  the  mortgage 
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premises.     Finley  v.  Simpson,  2  Zab.  311,  and  cases  there  cited 

Where  a  grantee  in  a  deed  covenants  with  the  grantor  to 

pay  off  an  incumbrance  subsisting  upon  the  premises,  if  the 
grantor  is  personally  liable  for  the  payment  of  the  incumbrances, 
the  grantee,  by  virtue  of  the  agreement,  is  regarded  in  equity  as 
the  principal  debtor,  and  the  grantor  as  surety  only.  And  it  is 
also  a  principal  in  equity,  that  'a  creditor  is  entitled  to  the  benefit 
of  all  collateral  obligations  for  the  payment  of  the  debt,  which 
a  person  standing  in  the  situation  of  surety  for  others  has  re- 
ceived for  his  indemnity,  and  to  relieve  him  or  his  property  from 
liability  for  such  payment.' "  Klapworth  v.  Dressier,  13  E.  63 
(Chan.  i860).  The  leading  case  in  New  Jersey.  In  Haid  v. 
Vreeland,  30  E.  593  (Chan.  iSyg),  and  cases  cited.  "There  can 
be  no  doubt  at  this  day  that  where  the  purchaser  of  land  en- 
cumbered by  a  mortgage,  agrees  to  pay  a  particular  sum  as  pur- 
chase-money, and,  on  the  execution  of  the  contract  of  purchase, 
the  amount  of  the  mortgage  is  deducted  from  the  consideration, 
and  the  land  conveyed  subject  to  the  mortgage,  that  the  purchaser 
IS  bound  to  pay  the  mortgage  debt,  whether  he  agreed  to  do  so 
by  express  words  or  not.  This  obligation  results  necessarily  from 
the  very  nature  of  the  transaction.  Having  accepted  the  land 
subject  to  the  mortgage,  and  kept  back  enough  of  the  vendor's 
money  to  pay  it,  it  is  only  common  honesty  that  he  should  be  re- 
quired either  to  pay  the  mortgage  or  stand  primarily  liable  for  it. 
His  retention  of  the  vendor's  money  for  the  payment  of  the  mort- 
gage, imposes  upon  him  the  duty  of  protecting  the  vendor  against 
the  mortgage  debt." 

In  Crowell  v.  Hospital  of  Saint  Barnabas,  27  E.  651  (Err.  & 
App.  1876).  Syllabus.  "C  conveyed  to  H  certain  mortgaged 
premises,  subject  to  the  payment  of  the  mortgage.  The  deed 
contained  a  stipulation  that  H  should  assume  and  pay  the  mort- 
gage, the  amount  thereof  having  been  deducted  from  the  con- 
sideration money.  H  re-conveyed  to  C,  subject  to  the  mortgage, 
which  he  assumed  to  pay.  On  bill  subsequently  filed  by  the  mort- 
gagee for  a  foreclosure,  held  that  by  such  reconveyance,  the  ot 
ligation  of  H  to  C  to  pay  the  mortgage  debt  in  exoneration  of  his 
liability  therefor  was  extinguished,  and  that  the  mortgagee  was 
not  entitred  to  a  decree  against  H  for  deficiency."  By  the  Court. 
"A  deed  inter  parties  whereby  an  estate  is  conveyed,  if  accepted 
by  the  grantee,  although  signed  only  by  the  grantor,  is,  in  law, 
the  deed  of  both  parties,  and  an  action  of  covenant  may  be 
brought  by  the  grantor  against  the  grantee  for  a  breach  of  the 

covenants  in  it  on  his  part A  prior  mortgagee  is  a  stranger 

to  that  contract  and  the  consideration  on  which  it  was  founded. 
He  is  not  in  privity  with  the  grantee,  either  with  respect  to  the 

contract  or  the  estate  granted In  equity,  a  stipulation  of  this 

kind  is  regarded  as  a  contract  simply  to  indemnify  the  grantor 
against  the  mortgage  debt.  As  such,  it  is  operative  between  the 
parties  to  the  deed,  but  does  not  make  the  mortgage  debt  a  per- 
sonal debt  of  the  grantee The  doctrine  of  the  Court  of 
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Chancery  is  that,  as  a  general  rule,  as  to  strangers  to  the  con- 
tract, who  are  also  strangers  to  the  consideration,  the  parties 
may,  at  their  pleasure,  abandon  it,  and  mutually  release  each  other 
from  its  performnce ;  and  upon  such  rescission  and  abandonment, 
the  contract  is  completely  at  an  end,  and  thereafter  cannot  be  en- 
forced  The  right  of  a  mortgagee  to  enforce  payment  of  the 

mortgage  debt,  either  in  whole  or  in  part,  against  the  grantee  of 
the  mortgagor,  does  not  rest  upon  any  contract  of  the  grantee 
with  him,  or  with  the  mortgagor  for  his  benefit The  pur- 
chaser of  lands  subject  to  mortgage,  who  assumes  and  agrees  to 
pay  the  mortgage  debt,  becomes,  as  between  himself  and  his  ven- 
dor, the  principal  debtor,  and  the  liability  of  the  vendor,  as  be- 
tween the  parties,  is  that  of  a  surety If  the  vendor  pays  the 

mortgage  debt,  he  may  sue  the  vendee  at  law  for  the  moneys  so 
paid In  equity,  a  creditor  may  have  the  benefit  of  all  col- 
lateral obligations  for  the  payment  of  the  debt,  which  a  person 
standing  in  the  situation  of  a  surety  for  others,  holds  for  his  in- 
demnity  It  is  in  application  of  this  principle  that  decrees  for 

deficiency  in  foreclosure  suits  have  been  made  against  subsequent 
purchasers,  who  have  assumed  the  payment  of  the  mortgage  debt, 
and  thereby  become  principal  debtors  as  between  themselves  and 
their  grantors But  the  right  of  the  mortgagee  to  this  rem- 
edy does  not  result  from  any  fixed  or  vested  right  in  him,  arising 
either  from  the  acceptance  by  the  subsequent  purchaser  of  the 
conveyance  of  the  mortgaged  premises,  or  from  the  obligation  of 
the  grantee  to  pay  the  mortgage  debt  as  between  himself  and  his 
grantor Recovery  of  the  deficiency  after  sale  of  the  mort- 
gaged premises,  against  a  subsequent  purchaser,  is  adjudged  in  a 
court  of  equity  to  the  mortgagee  not  in  virtue  of  any  original 
equity  residing  in  him The  equity  on  which  his  relief  de- 
pends is  the  right  of  the  mortgagor  against  his  vendee,  to  which 
he  is  permitted  to  succeed  [in  order  to  avoid  circuity  of  action] 

by  substituting  himself  in  the  place  of  the  mortgagor The 

mortgagee  being  the  representative  of  and  standing  in  the  place 
of  the  mortgagor  to  enforce  the  rights  of  the  latter  against  the 
purchaser,  arid  having  no  other  or  greater  equity  in  himself,  is 
entitled  to  such  remedy  only  as  the  mortgagor  himself  had  against 
the  purchaser  when  the  bill  was  filed.  In  other  words,  being  a 
stranger  to  the  contract  of  the  purchaser  with  the  mortgagor,  and 
to  the  consideration  whereon  it  was  founded,  it  will  be  competent 
for  those  who  were  parties  to  it  to  rescind  and  extinguish  it  at 
their  pleasure ;  and  after  such  rescission  and  extinguishment,  the 

contract  becomes  utterly  incapable  of  enforcement Where, 

as  in  this  case the  mortgagee  stands   exclusively  on  the 

promise  of  the  grantee  to  the  mortgagor,  he  is  not  entitled  to 
relief  if  the  contract  has,  in  good  faith,  been  released  by  those  who 
were  parties  to  it." 

In  Green  v.  Stone.  54  E.  390  (Err.  &  App.  1896),  and  cases 
cited.  '*A  deed  inter  partes  whereby  an  estate  is  conveyed,  if  ac- 
cepted by  the  grantee,  is  in  legal  effect  the  deed  of  both  parties, 
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^nd  a  stipulation  in  such  a  deed  by  the  grantee  that  he  will  as- 
sume and  pay  a  debt  secured  by  a  mortgage  on  the  premises  for 
the  payment  of  which  the  grantor  is  personally  liable,  is  a  con- 
tract by  the  grantee  with  the  grantor  to  pay  the  mortgage  debt, 
especially  where  the  mortgage  debt  is  computed  as  part  of  the  con- 
sideration money  for  the  conveyance.  This  contract  is  with  the 
grantor  for  his  indemnity,  and  the  obligation  of  the  grantee  to 
pay  the  debt  enures  in  equity  for  the  benefit  of  the  mortgagee, 
and  he  may  enforce  it  against  the  grantee  to  the  extent  of  the 
unpaid  part  of  the  mortgage  debt  remaining  due  after  the  pro- 
ceeds of  the  mortgaged  estate  have  been  applied  thereon 

This  remedy  of  the  mortgagee  is  not  affected  by  the  Acts  of  1880 
and  1881."  Pleading  and  parties  in  defense  to  assumption  clause. 
In  Youngs  v.  Trustees  of  Public  Schools,  31  E.  300  (Err.  &  App. 
1879).  *^The  complainants  have  not  acquired  any  equitable  right 
in  the  contract  of  assumption  made  by  Youngs,  (third  grantee, 
who  reconveyed  to  grantee  of  mortgagor),  arising  from  their 

dealings    with    him The    release    of   Youngs    by his 

grantor,  was  executed  and  delivered  before  bill  filed The 

complainants  [respondents]  contend  that  this  release  originated 
in  a  fraudulent  intent,  and  was  executed  for  a  fraudulent  purpose 

The  release  was  executed  after  the  appellant  was  notified 

by  the  attorney-general  that  the  mortgage  was  in  his  hands  for 
collection.  It  was  given  for  a  nominal  consideration,  and  was 
one  of  the  three  releases  executed  with  a  view  to  discharge  the 
three  grantees  of  the  mortgaged  premises  from  personal  lia- 
bility for  the  mortgage  debt.  The  appellant  admits  that  his  ob- 
ject in  procuring  the  release  was  to  get  clear  of  personal  liability 
for  a  defipiency,  and  to  throw  it  on  the  present  owner  of  the 
property.  But  these  facts,  standing  alone,  do  not  make  out  a 
case  of  fraud.  The  contract  of  appellant  was  with  Ackerson 
[second  grantee],  and  whether  the  latter  retained  or  surren- 
dered his  contract  of  indemnity  was  a  matter  for  his  considera- 
tion only,  and  third  persons,  though  they  might,  as  to  him,  occupy 
the  position  of  creditors,  cannot  complain  of  the  exercise  of  his 
volition  on  the  subject   (unless  the  transaction  was  illegal)  as 

being  in  fraud  of  creditors If  a  mortgagor  or  a  subsequent 

grantee  of  mortgaged  premises  has  taken  from  his  grantee  a 
covenant  for  the  payment  of  the  mortgage  debt,  and  has  be- 
come insolvent,  his  release  and  discharge  of  such  a  right  of  in- 
demnity, without  consideration,  to  the  prejudice  of  the  mortgage 
creditor,  would  plainly  be:  a  violation  of  the  statute  of  frauds,  as 
being  in  fraud  of  creditors.  [Release  to  Youngs  valid.  Mort- 
gagor's release  of  his  grantee  invalid,  because  he  was  and  still 
is,  a  man  of  no  property,  and  irresponsible  for  his  debts.l..-  • 
It  is  true  that  the  release  of  Ackerson  to  Youngs  was  made  with- 
out any  actual  consideration.  It  is  also  true  that  a  voluntary 
conveyance  by  a  debtor  is  void  as  to  existing  creditors.  But  cred- 
itors cannot  invoke  the  benefit  of  the  principle  unless  they  are,  it^ 
fact,  hindered  or  delayed,  and  the  burden  of  showing  such  a  con- 
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<lition  of  affairs  rests  upon  the  creditor."  Pleading^  of  fraud  bad. 
In  Field  v.  Thistle,  58  E.  343  (Chan.  1899).  ''Bring,  [ing]  an 
action  to  foreclose  [to  which  the  defendants  assuming  the  mort- 
gages are  properly  made  parties]  and  claim  therein  for  deficiency 
is  such  an  adoption  of  the  covenant  [of  assumption]  as  termi- 
nates the  right  to  release  [by  the  voluntary  act  of  the  parties].'' 
In  Wise  v.  Fuller,  29  E.  266  (Chan.  1878).  Construction  of  rela- 
tive to  antecedent. 

607.  Statute  of  limitations.  Payments  of  Interest,  by  Sncces- 
sive  Orantees  and  Covenantees,  Imputed  to  the  Horgage  Debt. 
'*The  mortgagee  is  only  entitled  to  such  remedy  as  the  mort- 
gagor himself  has  against  the  purchaser  when  the  bill  is  filed,  and 
his  right  is  subject  to  such  action  as  the  mortgagor  and  pur- 
chaser may  have  taken  to  modify  or  rescind  the  contract In 

this  case. All  that  is  claimed  is  that  neither  the  mortgagor 

nor  his  grantee,  the  defendant,  has  made  any  payments  of  inter- 
est for  sixteen  years It' only  remains  to  ascertain  whether 

the  mortgagor  had,  when  the  bill  in  this  cause  was  filed,  a  right 
to  enforce  against  the  defendant  the  covenant  to  pay  the  mort- 
gage debt,  into  which  he  entered  by  the  acceptance  of  the  deed. 
If  he  had  such  a  right,  then  the  complainants,  as  mortgage  hold- 
ers, may  enforce  it  in  equity  though  not  at  law The  mort- 
gagor being  liable  to  the  mortgagee  on  the  bond,  an  equity  arises 
that  the  mortgagee  may  substitute  himself  in  the  place  of  the 
mortgagor,  to  enforce  against  the  subsequent  purchaser  the  cove- 
nant which  the  mortgagor  has  taken  for  his  indemnity.  To  sup- 
port the  claim  of  the  mortgagee,  two  conditions  must  exist  at 
the  time  he  files  his  bill — first,  he  must  at  that  time  have  a  right 
to  collect  the  deficiency  from  the  mortgagor;  and  second,  the 
mortgagor  must  have  the  right  to  reimburse  himself  by  enforc- 
ing against  the  subsequent  purchaser  the  covenant  which  he  had 
gfiven  for  the  payments  of  the  mortgage  debt.  In  this  case  the 
defendant  insists  that  the  mortgagor  is  not  liable  to  the  mortgagee 
for  any  deficiency  on  the  bond,  because  he  says  that  for  more 
than  sixteen  years  before  the  bill  was  filed  neither  he  nor  the 
mortgagor  has  paid  anything  on  the  principal  or  interest  of  the 
bond ;  that  the  mortgagee  cannot  recover  from  the  mortgagor  on 
the  bond,  for  the  reason  that  the  statute  of  limitations  may  be 
enforced  against  any  claim  on  the  bond  and  that  consequently 
the  defendant's  collateral  contract  of  indemnity  by  his  covenant 
has  no  further  efficacv,  as  there  can  be  no  loss  which  it  undertakes 

to  make  good Can  the  payments  of  interest  by  the  succes- 

ive  grantees  and  covenantees  be  so  imputed  to  the  mortgage  debt 
that  they  have  kept  alive  the  complainant's  right  to  recover 
against  the  mortgagor  on  the  bond  for  the  deficiency,  and  conse- 
quently the  mortgagor's  right  to  enforce  the  defendant's  cove- 
nant to  pay  the  mortgage  debt Mr.  Justice  Dixon  [in  Blue 

v.  Everett,  11  Dick  Ch.  Rep.  457  (Err.  &  App.  1897)] dis- 
cusses the  nature  of  payments  on  account  of  the  debt,  made  by 
a  mortgagor,  and  declares  that  at  law  payments  on  account  of  a 
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debt  secured  by  bond  and  mortgage  are  not  to  *be  deemed  rent  or 
in  any  sense  the  price  of  possession,  but  would  be  referred  solely 
to  the  personal  obligation  held  by  the  mortgagee/  It  is  in  the  law 
courts  that  action  on  the  bond  would  be  enforced  as  between  the 
holder  and  the  mortgagor  who  gave  it.  Under  this  ruling,  pay- 
ments of  interest  even  at  law  are  deemed  not  to  be  a  satisfaction 
for  the  enjoyment  of  the  mortgaged  premises,  but  are  referred 
solely  to  the  personal  obligation — the  bond  held  by  the  mortgagee 
— When  so  referred  they  must  operate  to  postpone  the  expira- 
tion of  the  statute  of  limitations  as  a  bar  to  an  action  on  the  bond 

The  contention  of  the  defendant  is  that  the  payments  by 

subsequent  grantees,  after  the  last  the  defendant  made  in  1879, 
cannot  be  held  to  have  been  made  on  the  bond,  and  therefore  the 
obligor  must  be  held  to  be  discharged  by  the  sixteen-year  statute 

of   limitations By   taking   the   covenant    from   Dr.   Pugh, 

Adams  agreed  that  Pugh  should  pay  the  debt,  and  each  payment 
of  interest  made  by  the  latter  operated  as  a  payment  to  post- 
pone for  sixteen  years  thereafter  the  operation  of  the  statute  of 
limitations  as  a  defense  to  the  bond.  Each  successive  grantee 
became  in  the  same  way  personally  liable  in  equity  for  the  pay- 
ment of  the  debt  by  his  covenant  in  the  deed  which  he  accepted. 
When  in  turn  he  became  a  grantor  he  exacted  from  his  grantee 
a  like  covenant,  and  the  new  party  undertook  the  payment  of  the 
debt  as  a  primary  duty,  and  thus  became  in  equity  the  principal 
debtor,  the  preceding  covenantors  becoming  sureties.  Each  of 
these  principal  debtors  had  the  right  to  make  the  payments  of 
interest  on  the  debt  as  they  fell  due,  and  the  running  out  of  the 
statute  of  limitations  must  be  computed  from  the  date  of  the  last 
of  them,  which  is  admitted  to  have  been  within  two  years  before 
the  filing  of  the  bill  in  this  cause.  Against  the  successive  grantees 
whose  covenants  form  the  chain  of  liabilities  to  pay  the  mort- 
gage debt,  it  is  the  province  of  a  court  of  equity  to  enforce  those 
covenants  in  order  to  avoid  a  circuitv  of  action,  and  the  party 
who  satisfies  the  debt  may,  if  necessary,  have  his  remedy  over 
against  those  who  are  liable  to  him."  All  of  grantee  covenantors 
are  not  necessary  parties.  Biddle  v.  Pugh,  59  E.  482-490  (Chan, 
1900). 

In  Stoddard  v.  Van  Bussum,  57  E.  40  (Chan.  1898),  and  Stat- 
utes and  cases  cited,  "That  order  recites  at  length  that  part  of  the 
previous  decree  of  March  6th,  which  declares  the  liability  of  the 
defendant  to  pay  the  deficiency,  and  also  recites  and  adopts  the 
ascertainment  by  the  sheriff  of  the  precise  amount  of  the  defi- 
ciency, and  directs  that  execution  issue  for  that  amount The 

order was  in  effect  an  order  for  the  payment  of  a  specific 

sum  of  money,  and  as  such  fixed  for  the  first  time  the  rights  of 
the  parties;  that  upon  general  principles  the  statute  of  limita- 
tions did  not  commence  to  run  until  it  was  signed."  Com.  St.  p. 
425,  section  44,  (abstract  filed  in  Supreme  Court),  applies  to  de- 
crees for  deficiencv  in  foreclosure  suits. 
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808.  Exoneration.  Syllabus.  "An  ancestor  bought  certain 
lands,  and,  by  his  deed,  assumed  to  pay  a  mortgage  thereon,  and 
its  amount  was  allowed  to  him  as  so  much  of  the  purchase-money. 
Held,  that  this  was  not  such  personal  assumption  of  the  mort- 
gag:e  as  entitled  the  heir,  to  whom  the  premises- descended,  to  ex- 
oneration out  of  the  personal  estate  for  the  amount  of  the  mort- 
gais^e."    Mount  v.  Van  Ness,  33  E.  262  (Prerog.  Ct.  1880). 

For  present  law  see  Exoneration,  section  366,  supra. 

809.  Conveyance  to  Involuntary  Grantee.  Property  conveyed 
to  Wilson  who  repudiated  conveyance  and  merely  to  divest  him- 
self of  title,  conveyed  to  real  purchaser.  "Kamping  then  ac- 
cepted as  the  grantee  named  in  the  conveyance  the  property  sold 
by  him  to  Hargrave,  a  person  with  whom  he  had  not  bargained, 
to  whom  he  had  not  sold  the  property,  and  who  had  not,  as  far 
as  he  knew,  any  interest  therein,  and  to  whom  he  did  not  deliver 
the  deed,  and  who  had  not  authorized  or  consented  to  the  inser- 
tion of  his  name  therein  or  the  delivery  of  the  deed  to  any  one 
for  him.  Under  the  circumstances,  Wilson  is  under  no  obligation 
v^rhatever  to  indemnify  Kamping  against  Mrs.  Cordt's  mortgage, 
and  therefore  there  is  no  liability  on  his  part  to  her."  Cordts  v. 
Hargrave,  29  E.  449  (Chan.  1878),  and  cases  cited.  In  Culver 
V.  Badger,  29  E.  75  (Chan.  1878),  and  cases  cited.  Conveyance 
by  grantee,  who  had  assumed  a  mortgage,  to  man  and  wife  and 
conveyance  by  them,  with  assumption  clause  to  King.  "The  proof 
is,  that  she  never*  did,  in  fact,  accept  it.  It  was  never  delivered  to 
her,  nor  to  any  person  for  her  who  was  authorized  to  receive  it 
for  her.  The  transaction  from  which  it  arose,  and  of  which  it 
constituted  a  part,  was  wholly  between  her  husband  and  Fitz- 
gerald, she  neither  paid  nor  furnished  any  part  of  the  considera- 
tion of  the  deed.  Her  husband  paid  or  furnished  the  whole,  and 
took  the  deed  in  her  name  for  his  benefit.  She  was,  under  the 
circumstances,  merely  an  involuntary  trustee  of  the  legal  title  of 
the  property  for  him She  was  acting  merely  as  her  hus- 
band's trustee  of  the  title  in  making  the  conveyance  to  King,  and 
was  not,  in  fact,  aware  of  the  existence  of  the  assumption  in  the 
deed  to  her.  As  between  her  and  Fitzgerald  there  was  no  as- 
sumption. There  is  no  liability  on  her  part  to  the  complainant." 
In  Van  Horn  v.  Powers,  26  E.  258  (Chan.  1875).  No  decree  for 
deficiency  against  a  husband,  nor  against  his  wife,  when:  "The 
consideration  w^s  the  money  and  property  of  her  husband,  and 
he  took  the  deed  in  her  name,  without  her  consent  or  knowledge 
of  his  intention  to  do  so,  and  for  the  purpose  of  screening  the 
property  from  his  creditors.  It  does  not  appear  that  she  had  then, 
or  has  now.  any  separate  estate." 

610.  Grantee  not  Liable  as  Between  Himself  and  His  Grantor, 
npon  the  Assumption.  Syllabus.  "Where  there  was  a  stipulation 
in  a  deed  absolute  on  its  face,  but  in  reality  a  mortgage,  that  the 
grantee  assumed  and  agreed  to  pay  a  prior  mortgage  on  the 
premises,  and  it  appeared,  as  well  by  the  defeasance  as  otherwise, 
that  the  grantee  was  not  in  fact,  as  between  him  and  his  grantor, 
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liable  upon  the  assumption,  the  latter  having  in  the  defeasance 
itself  covenanted  to  pay  the  principal  and  interest  of  the  mortgajife 
in  question,  thereby  indemnifyins:  the  grantee  against  the  as- 
sumption. Held,  that  the  grantee  was  not  liable  on  the  assump- 
tion to  the  prior  morto^agee."  Arnaud  \.  Griff,  29  E.  482  fChan. 
1878),  and  cases  cited. 

611.    Covenant  of  Assumption  Enforceable:    Non-Enforceable, 
Agent.    Parol  Agreement  at  Time  of  Giving  the  Deed.    Syllabus. 
"A  covenant  to  assume  a  mortgage,  for  the  payment  of  which 
the  covenantee  is  personally  responsible,  binds  the  covenantor 
to  pay  the  same."    By  the  Court.    "These  facts  lead  to  the  con- 
clusion that  Geroe,  while  acting:  as  agent  of  the  defendant,  in- 
serted this  term   [of  assumption]   in  the  contract  between  his 
principal  and  Brown,  to  increase  his  principal's  .burdens  for  hi*? 
own  personal  benefit,  without  the  authority  or  knowledge  of  his 
principal,  and  without  its  being  demanded  bv  Brown.    This  con- 
clusion establishes  the  invalidity  of  the  complainant's  claim  in  this 
cause.     An  agent  cannot  exact  of  his  principal  any  advantage 
growing  out  of  a  contract  made  by  the  agent  in  his  principal's 
name,  unless  the  latter  has  expressly  authorized  or  ratified  it, 
with  knowledge  that  such  advantap'e  would  accrue."    Vreeland  v. 
Van  Blarcom,  35  E.  530,  533   (Chan.  1882.)     In  Bull  v.  Tits- 
worth,  29  E.  73   (Chan.   1878),  Syllabus.     "A  mortgagee  can 
derive  no  advantaee  from  a  covenant  of  assumption  in  a  deed  if 
the  covenant  be  invalid  between  the  parties  to  the  deed — e.  0., 
where  there  was  no  agreement  for  assumption,  and  thoug^h  the 
deed  contained  the  covenant,  and  was  delivered,  the  covenant 
escaped  the  notice  of  the  grantee,  it  being  inserted  in  an  un- 
usual place  in  the  deed  [not  at  the  end  of  the  description  of  the 
property  but  among  the  covenants] ."    Defendant  tried  to  rescind 
the   contract   of   sale   when  he   discovered   such   covenant.    In 
Eakin  v.  Shultz,  6t  E.  t.S7  (Chan.  1900).     "If  the  erantor  is  not 
personallv  liable  for  the  mortgage  debt,  the  mortgagee  cannot 
look  to  the  grantee  personallv  at  all,  because  the  assumption  is 
one  of  indemnitv,  and  there  is  nothing  ap^ainst  which  to  indem- 
nify."   Norwood  V.  De  Hart,  30  K.  414  (Chan.  1879).    Mount  v. 
Van  N^ss.  3^  E.  265  (Chan.  1880V     In  Wise  v.  Fuller.  2Q  K. 
261  (Chan.  1878),  and  cases  cited.    The  complainant  is  seekins^to 
enforce  a  purely  derivitative  or  substituted  right.    He  stands  here 
merely  in  the  rieht  of  his  debtor,  and  unless  this  debtor  couH 
enforce  this  covenant,  he  cannot.     If  Daniel  could  not  hold  t^'e 
defendant,  had  he  paid  the  complainant's  debt  and  were  here  seek- 
ing a  decree,  the  complainant  cannot."     In  Klemmer  v.  Kerns, 
71  E.  208  (Err.  &  App.  IQ06)  anrf  case  cited.    "Mr.  Napp,  the 
owner  of  the  property,  and  who  had  assumed  the  payment  of  this 
mortgaere  indebtedness,  conveyed  it  to  the  defendant.  Kerns,  not 
as  an  absolute  conveyance,  but  as  between  themselves,  to  secure 
to  Kerns  the  payment,  not  only  of  a  debt  then  existing  and  (i'le 
to  him  from  the  grantor,  Napp,  but  for  such  other  moneys  as  he 
might  disburse  in  the  holding  and  protection  of  the  property  for 
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Mr.  Napp.  So  we  have  this  situation:  That,  as  between  Mr. 
Xapp  and  Mr.  Kerns,  there  was  a  collateral  agreement,  by  the 
terms  of  which  Mr.  Kerns  was  to  hold  this  property  for  an  indebt- 
edness due  or  to  accrue  from  Mr.  Napp  to  him,  and  assumed  the 
payment  of  the  mortgage  debt,  although  the  conveyance  was  abso- 
lute on  its  face.  Manifestly,  under  such  a  condition,  Mr.  Napp 
could  not  force  this  assumption  by  a  bill  on  his  own  behalf  against 
Mr.  Kerns,  nor  compel  him  to  pay  the  deficiency  even  if,  because 
of  his  prior  assumption,  he  had  been  compelled  to  pay  the  money. 
That  being  the  situation,  I  am  at  a  loss  to  see  how  the  present 
complainant's  position,  whose  right  is  only  one  of  subrogation, 
would  be  any  greater  or  higher  than  that  of  Mr.  Napp.  If  Mr. 
Napp  could  not  enforce  it,  naturally  the  complainant  has  no  other 
or  greater  right."  In  Wilson  v.  King,  23  E.  151  (Chan.  1872), 
[Stipulated  between  solicitors  that  agreement  to  assume:]  '*Was 
by  parol  agreement  at  the  time  of  giving  the  deed,  and  that  King 
retained  the  amount  of  the  mortgage  out  of  the  consideration 

money The  undertaking  of  King  to  pay  the  mortgage  would 

be  enforced  in  equity,  if  proved.  The  covenant  in  the  deed  that 
the  premises  were  free  from  incumbrances,  or  any  other  cove- 
nant, would  not  estop  the  complainant  from  recovering  on  such 

undertaking The  estoppel  only  applied  when  the  proof  was 

offered  for  affecting  the  validity  of  the  deed."    Variance. 

612.  Effect  of  AssTunption  Clause  in  a  Conveyance  of  Lands  to 
a  Harried  Woman.  "The  question  mainly  discussed  by  counsel 
in  this  case  is :  Can  a  married  woman,  in  taking  a  conveyance  of 
lands  incumbered  by  a  mortgage,  make  a  valid  contract  to  assume 
the  payment  of  the  mortgage,  in  payment  of  the  purchase-money, 
on  which  she  can  be  held  for  deficiency  by  the  mortgagee?  This 
question  is  not  raised  by  the  woman,  but  by  her  grantees.  They 
accepted  a  conveyance  from  her,  containing  a  covenant  that  they 
would  pay  the  mortgage  debt  as  part  of  the  purchase-money  they 
agreed  to  pay  her.  They  claim  their  covenant  is  not  binding,  be- 
cause made  to  a  person  who  was  under  no  personal  liability  to  pay 
the  mortgage  debt.  It  has  been  held  that  the  personal  liability  of 
the  covenantee  or  promisee,  for  the  mortgage  debt,  is  essential 
to  the  validity  of  a  contract  of  assumption,  otherwise  it  is  a  mere 

nudum  pactum By  the  third  section  of  the  Act  of  March 

25th,  1852,  it  is  made  lawful  for  a  feme  covert  to  acquire  title  to 
real  estate  by  gift  or  grant,  and  to  hold  it  as  her  separate  estate. 
Nix.  Dig.  547.  [Com.  St.  p.  3225,  section  3] This  act  un- 
questionably gives  her  capacity  to  purchase  land,  to  take  title  in 
her  own  name,  and  to  hold  it  as  her  separate  property.  All  prop- 
erty acquired  by  her  in  the  several  modes  designated  in  the  act, 
is  made  her  separate  estate.  The  power  to  acquire  and  hold,  nec- 
essarily includes  the  right  to  enjoy,  and  to  do  all  acts  reasonably 
necessary  in  acquiring  and  enjoying.  The  extent  of  her  capacity 
to  make  contracts  has  been  marked  out  by  the  highest  judicial 
tribunal  of  the  state.  Chief  Justice  Beasley,  in  pronouncing  the 
unanimous  judo^ment  of  the  Court  of  Errors  and  Appeals,  in 
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Perkins  v.  Elliott,  8  C.  E.  Green  533,  says :  'To  the  extent  that 
a  feme  coz^ert  does  any  act  which  enables  her  to  use  or  enjoy 
her  separate  estate,  the  principles  of  equity  will  validate  such  act.' 
Again,  *In  testing  the  wife's  right  to  act  as  a  feme  sole,  the  only 
question  is,  whether  she  is  to  derive  any  benefit  from  the  trans- 
action: for,  if  such  benefit  is  to  accrue,  her  right  to  bind  her- 
self is  unquestionable,  and  the  court  will  not  measure  the  ade- 
quacy of  the  benefit  which  induces  her  to  act/  The  distinguish- 
ing doctrine  laid  down  in  this  case  is,  that  a  feme  covert  has 
capacity  to  make  all  contracts  necessary  and  convenient  to  her  as 
the  owner  of  goods  or  lands,  but  she  has  no  power  to  incur  obli- 
gations as  a  person  sui  juris,  where  the  purpose  of  the  contract  is 
neither  to  benefit  her  nor  her  separate  estate.  This,  of  course,  ren- 
ders nugatory  all  attempts  to  bind  herself  for  the  debts,  defaults, 
or  miscarriages  of  other  persons.  It  is  insisted,  that  a  promise  by 
the  grantee  to  the  grantor,  to  pay  a  mortgage  debt  as  part  of  the 
purchase-money  of  the  land  conveyed,  is  a  contract  of  surety- 
ship, and  cannot,  therefore,  be  made  by  a  feme  covert.  As  be- 
tween the  original  parties,  this  is  not  true;  the  promise  is  not 
collateral,  but  primary,  and,  in  equity,  the  grantee  is  held  to  be 

the  principal  debtor,  and  the  grantor  the  surety The  law,  in 

giving  married  women  the  right  to  acquire  and  hold  land,  did 
not  intend  that  their  capacity  to  make  contracts  to  secure  the 
purchase  money,  should  be  so  limited  and  restricted  that  they 
could  get  the  land  without  paying  for  it.  Whether  they  secure 
the  payment  of  the  purchase-money  by  bond  and  mortgage,  note, 
or  contract  to  assume  the  payment  of  a  mortgage,  it  is  a  con- 
tract they  have  a  capacity  to  make,  and  must  be  enforced.  I  am 
of  opinion  the  contract  of  Mrs.  Sarson  to  pay  the  mortgage  debt 
was  valid,  and  that  the  complainants  are  entitled  to  avail  them- 
selves of  the  premises  of  her  grantees  to  pay  the  same  debt." 
Huyler's  Executors  v.  Atwood,  26  E.  505  (Chan.  1875),  affirmed 
28  E.  275  CErr.  &  App.  1877).  . 

613.  Suit  on  Bond.  Six  months'  limitation  to  suit  on  bond 
after  sale.  Com.  St.  p.  3421,  section  48.  Statute  pleaded.  Rq)- 
lication.  "That  the  defendants  never  had  any  title  to  the  land  de- 
scribed in  the  mortgage,  and  hence  the  so-called  mortgage  was  a 

nullity.     A   motion   to   strike   out  the   replication Statute 

applies,  we  think,  only  to  cases  in  which  a  genuine  mort- 
gage has  been  given.  This  seems  plain  from  its  provisions  that 
the  mortgage  shall  be  foreclosed  before  suit  is  brought  upon  the 
bond,  and  that  after  judgment  upon  the  bond  the  judgment 
debtor  may  redeem  the  property.  It  would  be  absurd  to 
require  foreclosure  and  to  authorize  redemption  in  case  the 
so-called  mortgage  were  a  nullity.  This  court  has  already 
held  that  when  a  mortgage  has  ceased  to  be  a  lien  upon  the 
land,  without  the  institution  of  a  suit  thereon  to  foreclose  it 

the  statute  is  no  longer  applicable If  the  termination  of  a 

lien,  once  valid,  will  exclude  the  operation  of  the  statute  0 
fortiori  should  the  fact  that  no  lien  ever  existed  have  that  effect. 
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The  proceedings  in  chancery  to  foreclose  this  so-called  mort- 
gage did  not  change  the  legal  situation  now  presented  to. this 

court We  are  dealing  only  with  the  question  whethef,  if 

the  replication  be  true,  a  mortgage  within  the  meaning  of  this 
statute  was  given."  Pruden  v.  Savage,  70  L.  23  (Err.  &  App. 
^903)  c^nd  cases  cited.    Motion  denied. 

In  Morris  v.  Carter,  46  L.  260  (Sup.  Ct.  1884).  Syllabus.  ''The 
limitation  in  the  act that  suits  on  bonds  should  be  com- 
menced within  six  months  from  the  date  of  the  sale  of  mortgaged 
premises,  is  so  connected  with  the  other  parts  of  the  act  as  to  be 
inseparable,  and,  as  to  antecedent  obligations,  is  unconstitutional." 
Reaffirmed  in  Wilkinson  v.  Lemassina,  51  L.  62  (Sup.  Ct.  1888). 
See  Champion  v.  Hinkle,  45  E.  165  (Err.  &  App.  1888). 

In  Wheeler  v.  Ellis,  56  L.  29  (Sup.  Ct.  1893).     "Defendant" 
executed  and  delivered  to  the  plaintiff  his  bond and  a  mort- 
gage on  two  farms Both  farms  were  then  incumbered  by 

prior  mortgages.  [Subsequently  the  farms  were  soU  under  fore- 
closure proceedings  on  these  prior  mortgages] In  which 

proceedings  the  plaintiff  was  made  a  defendant  and  obtained  de- 
crees for  the  amount  due  him. .  .^  . .  [On  said  sale] Nothing 

was  realized  towards  payment  of  the  plaintiff's  debt De- 
fendant pleaded  the  foregoing  facts  in  bar.     [Demurrer] 

The  defendant  contends  that,  as  the  plaintiff's  mortgage  was  fore- 
closed by  the  proceedings  instituted  upon  the  prior  mortgages, 
he  was  bound  to  bring  suit  upon  the  bond  secured  by  that  mort- 
gage within  six  months  after  the  sale  of  the  mortgaged  premises, 
and  that  for  his  failure  to  do  so  this  action  was  barred.  The 
plaintiff  insists  that  the  limitation  applies  only  to  the  bonds  ac- 
companying the  mortgages  upon  which  the  foreclosure  proceed- 
ings were  instituted,  viz.,  the  bonds  held  by  the  complainants  in 
foreclosure Judgment upon  demurrer  for  the  plain- 
tiff." 

614.  Defense.  Syllabus.  "A  rule  to  bar  creditors  will  protect 
the  executors  of  the  surety  of  a  mortgagor,  and  the  adminis- 
trators of  his  deceased  widow,  to  whom  he  had  devised  lands  for 
her  lifetime  or  widowhood,  from  liability  for  a  decree  of  defi- 
ciency, after  the  foreclosure  of  the  mortgage ;  and  a  discharge  in 
bankruptcy  will  protect  a  grantee  of  part  of  the  mortgaged  prem- 
ises, who  personally  assumed  the  payment  of  the  mortgage  as  part 
of  the  consideration  of  his  conveyance."  Demarest  v.  Vanden- 
berg,  41  E.  63  (Chan.  1886). 

In  Mutual  Benefit  Life  Ins.  Co.  v.  Howell,  32  E.  146  (Chan. 
1880).  A  mortgagee  cannot  recover  a  deficiency  against  the  ad- 
ministrators of  an  intestate's  estate,  who  had  assumed  a  mort- 
gage, unless  he  has  presented  his  claim  to  them  within  the  time 
limited  for  presenting  claims  against  said  estate.  In  Le.  Her- 
risee  v.  Hess,  et  al.,  57  Atl.  808  (Chan.  1904),  and  cases  cited. 
"3.  Where  a  creditor  is  not  chargeable  with  any  fraud  in  pro- 
curing a  decree  for  the  sale  of  mortgaged  premises  and  a  defi- 
ciency judgment,  the  debtor  who  defaulted  in  the  foreclosure 
25 
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suit  is  concluded  from  litigating  in  another  suit  defenses  which 
could  and  should  have  been  litigated  in  the  foreclosure  suit,  such 
as  the  procurement  of  the  mortgage  by  a  fraud  to  which  the 
creditor  was  not  a  party.  4.  A  deficiency  judgment  obtained  in 
a  mortgage  foreclosure  suit  in  another  state,  and  put  into  judg- 
ment in  this  state,  fixes,  as  against  the  mortgagor,  the  status  of 
the  mortgagee  as  a  judgment  creditor,  and  is  conclusive  on  the 
grantee  of  the  mortgagor  as  to  the  validity  of  the  mortgage  and 
debt  on  which  the  judgment  is  founded,  so  that  such  grantee  can- 
not, when  made  a  party  to  a  suit  by  the  mortgagee  to  set  aside 
the  conveyance  by  the  mortgagor  to  her  as  fraudulent  contest 
the  validity  of  the  debt,  and  set  up  as  a  defense  the  procurement 
of  the  mortgage  by  a  fraud  on  the  mortgagor  in  which  the  mort- 
gagee was  not  concerned." 

In  Scull  V.  Idler,  79  E.  466  (Chan.  1911).  Syllabus.  *'A 
mortgagor  in  a  usurious  mortgage,  who  is  made  a  party  to  a 
foreclosure  suit  against  a  purchaser,  subject  to  the  lien  of  the 
mortgage,  may  assert  the  defense  of  usury  as  against  a  liability  for 
any  deficiency." 

616.  Waste.  Syllabus.  "A  mortgagee  of  an  insolvent  mort- 
gagor purchased  the  premises  at  the  foreclosure  sale.  A  defi- 
ciency resulted,  and  the  mortgagee  sought  to  hold  the  receiver 
of  the  mortgagor  liable  therefor  because  of  waste  committed  by 
him.  The  sale  was  made  after  notice  to  the  receiver  of  a  claim 
for  damages  for  waste  in  case  of  a  deficiency.  The  sale  was 
confirmed.  The  receiver  showed  that  appraisers  two  years  before 
the  sale  had  fixed  the  value  of  the  premises  at  a  sum  in  excess  of 
the  mortgage  debt.  Held,  that  the  appraisement  did  not  over- 
come the  proof  of  the  value  of  the  land  furnished  by  the  sale, 
warranting  a  finding  that  the  security  was  diminished  by  waste." 
Measure  of  damages.  Prudential  Ins.  Co.  v.  Guild,  64  Atl.  694 
(Chan.  1906)  and  cases  cited. 

616.  Taxes.  'The  unpaid  taxes  upon  the  property  at  the  time 
of  the  sale  cannot  be  added  to  the  amount  of  the  deficiency.  The 
land  was  purchased  subject  to  these  taxes  which  were  prior  liens, 
and  it  must  be  assumed  that  the  bid  at  the  sale  was  made  for 
the  property  subject  to  these  taxes  to  be  paid  by  the  purchaser." 
Field  V.  Thistle,  58  E.  344  (Chan.  1899),  aflSrmed  60  E.  444 
(Err.  &  App.  1899). 

616a.  Mortgagor's  Fraudulent  Removal  of  the  Security.  Syl- 
labus. "Timber,  posts,  rails  and  cord-wood,  made  from  trees 
on  mortgaged  premises,  fraudulently  cut  down  by  the  mortgagor 
after  the  filing  of  the  bill  of  foreclosure,  and  removed  to  neigh- 
boring lands,  may  be  sold  to  make  up  any  deficiency  in  the  mort- 
gage debt,  after  a  sale  of  the  land.  Higgins  v.  Chamberlin,  32 
E.  566  (Chan.  1880). 

616b.  Discretion  of  Sheriff.  Deposit.  Deposit  to  cover  pos- 
sible deficiency,  and  so  postponing  sale,  is  bound  by  the  exercise 
of  sheriff's  discretion,  under  the  fair  advice  of  solicitor  of  mort- 
gagee, holding  an  irresponsible  purchaser  at  the  later  sale  bound 
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by  his  bid — thus  necessitating  a  resale.     Dodd  v.  Fisher,  57  L. 
407-410  (Err.  &  App.  1894),  and  cases  cited,     Con3ult  case. 

616c.  Honest  Mortgagee-Purchaser  Can  Collect  Beiciency. 
Syllabus.  "It  is  no  objection  to  a  petitioner's  right  to  set  aside  a 
voluntary  conveyance  of  lands,  made  to  defeat  a  personal  decree 
for  deficiency  on  a  foreclosure,  that  at  such  foreclosure  sale  the 
mortgaged  premises  were  bought  by  the  petitioner  (the  mort-' 
gagfee)  at  much  less  than  their  actual  value,  where  no  fraudu- 
lent or  inequitable  conduct  on  the  petitioner's  part  is  shown. 
Bohde  V.  Lawless,  33  E-  412  (Chan.  1881). 

616d.  Mortgagee  Following  Funds.  Syllabus.  "A  mortgagee  • 
to  whom  there  was  due  a  deficiency  judgment,  after  foreclosure 
and  sale  of  the  mortgaged  premises,  could  maintain  a  suit  in 
equity  against  the  mortgagor's  executor  and  a  savings  institu- 
tion, to  subject  money  recovered  by  the  mortgagor  from  a  rail- 
road company  for  depreciation  of  the  value  of  the  mortgaged 
land  due  to  its  negligent  burning  of  the  timber  thereon,  and  de- 
posited with  such  savings  institution,  though  the  suit  at  law  for 
such  damages  was  determined  before  the  commencement  of  the 
foreclosure  suit,  and  the  mortgagee  made  no  appearance  therein." 
Corporation  for  Relief  of  Poor  Children  v.  Eden,  46  Atl.  717 
(Chan.  1900),  and  cases  cited. 

616e.    Obligation  to  Minor  by  Stranger  to  Bond:  To  Adult. 

Syllabus,  "i.  In  a  partition  suit  where  lands  are  sold,  and  a 
minor  has  an  undivided  interest,  an  agreement  between  buyers 
who  bid  at  the  sale  that  their  purchases  should  be  reported  by 
the  commissioner's  in  the  name  of  a  person  to  whom  no  land  was 
struck  oflF,  will  not  bar  the  infant  heir  from  a  right  in  equity  to 
recover  from  the  original  purchasers  the  full  amount  of  the  con- 
sideration-money expressed  in  the  deed  executed  to  the  sub- 
stituted grantee,  who  paid  a  party  by  his  bond  secured  by  mort- 
gage. 2.  In  this  case  such  grantee  delivered  a  declaration,  to 
said  buyers,  stating  that  he  held  title  for  himself  and  them,  in 
trust,  to  sell  the  lands  and  divide  the  profits  pro  rata,  but  mak- 
ing no  covenants  as  to  losses.  Held,  that  a  scheme  of  this  na- 
ture could  not  exempt  the  defendants  connected  therewith,  and 
who  were  familiar  with  the  entire  transaction,  from  an  equitable 
liability  to  the  minor  heir  for  any  deficiency  in  the  proceeds  of 
the  sale  of  the  mortgaged  premises  to  pay  the  full  amount  due 
upon  the  bond,  in  the  absence  of  an  express  release  on  arriving 
at  legal  maturity.  By  the  Court.  "The  single  question  involved 
in  this  appeal  is  whether  any  person  other  than  the  obligor  of 
a  bond  is  liable  to  pay  any  money  that  may  remain  due  thereon 
after  a  sale  of  the  premises  described  in  the  mortgage  by  which 
the  obligation  was  secured."  Burhans  v.  Beam,  37  E.  593  (Err. 
&  App.  1883).  In  Burhans  v.  Hindle,  45  E.  856  (Err.  &  App. 
1889).  The  question  in  this  present  case  is,  whether  Charles 
Burhans,  by  reason  of  his  having  been  of  full  age  at  the  time  of 
the  transaction  under  consideration,  is  to  be  denied  the  relief 
which,  in  the  former  case,  was  granted  to  his  brother  John,  who 
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was  then  a  minor.  In  other  words,  eliminating  the  fact  of  the 
complainant'^  infancy,  is  the  right  to  a  decree  for  deficiency  elim- 
inated at  the  same  time?    The  petition  of  appeal  complains  of 

the  decree  because  it  dismissed  the  bill Decree  unanimously 

affirmed. 

816f.  Legal  Bemedy.  "The  bill  [for  deficiency]  in  this  case 
was  filed  against  the  respondent  alone  [a  surviving  original  co- 
obligor],  not  joining  as  co-defendants any  person  whose 

relations  to  the  obligation  should  suggest  the  necessity  for  the 

intervention  of  a  court  of  equity The  complainant  in  this 

« cause,  if  entitled  to  recover,  had  a  complete  remedy  at  law 
against  the  defendant,  and  was  therefore  improperly  in  the  court 
of  chancery  under  its  bill  as  filed. *'  Princeton  Savings  Bank  v. 
Martin,  54  E.  436  (Err.  &  App.  1896). 

616g.  Equitable  and  Legal.  In  Holland  Reform  School  So- 
ciety V.  De  Lazier  et  al.,  85  E.  497  (Err.  &  App.  1915).  Syl- 
labus. "A  has  a  right  of  action  against  B  for  the  breach  of  a 
covenant  contained  in  a  deed  from  A  to  B  by  which  the  latter 
assumed  to  pay  an  outstanding  mortgage  upon  the  premises 
conveyed.  B  has  a  right  of  action  against  C  arising  out  of  the 
breach  by  C  of  a  similar  covenant  contained  in  a  deed  for  the 
same  premises  made  to  him  by  B.  A  further  has  an  equitable 
right  to  enforce  against  C  by  way  of  subrogation  the  covenant  of 
assumption  contained  in  the  conveyance  by  B  to  C. — Held,  that 
equity  has  jurisdiction  to  settle  in  a  single  suit  the  diverse  rights 
and  obligations  of  the  parties  arising  out  of  the  breaches  of  these 
two  covenants  of  assumption."  S.  C.  97  Atl.  253,  Syllabus,  "i. 
Where  a  grantee  accepts  a  deed  requiring  him  to  assume  and  pay 
an  existing  incumbrance  on  the  land,  the  grantor's  right  to  en- 
force such  covenant  is  a  legal  one,  enforceable  in  a  court  of  law. 
2.  Where  a  grantee,  who  covenanted  to  assume  and  pay  an  exist- 
ing incumbrance  on  land,  conveyed  to  another,  who  also  assumed 
the  incumbrance,  the  original  grantee,  Tils  grantee  having  breached 
the  covenant,  has  a  right  of  action  at  law  against  him.  3.  Where  a 
mortgagor  conveyed  land,  the  grantee  assuming  the  mortgage, 
and  such  grantee  in  turn  conveyed  to  another  who  assumed  the 
mortgage,  the  right  of  the  mortgagor,  who  satisfied  a  deficiency 
judgment,  to  enforce  the  covenant  against  the  second  grantee,  is 
an  equitable  right,  depending  on  subrogation.  4.  Where  a  mort- 
gagor conveyed  land,  the  grantee  assuming  the  incumbrance,  and 
in  turn  conveying  the  land  to  another,  who  assumed  the  mort- 
gage, and  last  grantee  becomes  the  principal  debtor,  and  equity 
requires  him  to  reimburse  the  mortgagor  who  paid  a  deficiency 
judgment,  and  thus  relieve  his  immediate  grantor.  5.  Where  a 
mortgagor  conveyed  land,  the  grantee  assuming  the  mortgage 
and  conveying  to  another,  who  also  assumed  same,  and  on  iEore- 
closure  the  mortgagee  recovered  a  deficiency  judgment  against 
the  mortgagor,  the  mortgagor  may  enforce  his  right  against  the 
parties  by  bill  in  equity,  for  otherwise  he  could  not  enforce  his 
right  of  subrogation  against  the  last  grantee,  and  that  would 


DEFICIENCY.  389 

necessitate  circuity  of  action,  the  first  grantee  being  entitled  to 
demand  the  latter  to  reimburse  him." 

6I6I1.  Order  to  Bar  Creditors.  ''Executors,  who  are  parties  as 
his  [assumptor  of  mortgage]  devisees,  claim  that  the  right  to  re- 
cover against  them  is  barred  by  reason  of  the  failure  of  complain- 
ant to  exhibit  his  claim  under  oath  within  the  time  limited  by  the 
order  to  bar  creditors,  upon  which  a  decree  barring  creditors  has 
been  duly  made.  The  sale  under  foreclosure  was  not  made,  how- 
ever, until  after  the  expiration  of  the  time  limited  by  the  order 
for  presenting  claims,  and  this  defense  of  failure  to  present  the 
claim  must  therefore  be  overruled  on  the  authority  of  Terhune  v. 
White,  7  Stew.  Eq.  98  (Chancellor  Runyon,  1881),  which  holds 
that  before  foreclosure  the  claim  is  contingent  and  cannot  be 
proved  against  the  estate."  Field  v.  Thistle,  58  E.  340  (Chan. 
1899),  affirmed  60  E.  444  (Err.  &  App.  1899). 
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817.  Ownersliip  of  Bond.    "Upon  the  complainant,  of  course, 
rests  the  burden  of  proving  that  he  is  the  owner  of  the  bond  and 

mortgage  which  he  seeks  to  foreclose 'The  court  is  not 

bound  to  accept  everything  as  true  a  witness  may  say.  Evidence 
to  be  believed,  must  not  only  proceed  from  the  mouth  of  a  cred- 
ible witness,  but  it  must  be  credible  in  itself — such  as  the  com- 
mon experience  and  observation  of  mankind  can  approve  as  prob- 
able under  the  circumstances.  We  have  no  test  of  the  trust  of 
human  testimony,  except  its  conformity  to  our  knowledge,  ob- 
servation and  experience."  Complainant  failed.  Harris  v.  Bar- 
rett, 75  E.  387,  392  (Chan.  1809). 

818.  Fraud.  "The  answers  further  allege  that  the  complain- 
ant took  the  assignment  with  full  knowledge  of  the  fraud,  and 
without  paying  any  consideration  therefor.  The  complainant 
claims  to  be  a  bona  fide  purchase  for  value  without  notice  of  the 
fraud.  The  burden  of  proof  is  upon  the  defendants."  Complain- 
ant entitled  to  decree.  Danbury  v.  Robinson,  14  E.  215  (Chan, 
1862).  In  Wise  v.  Fuller,  29  E.  262  (Chan.  1878),  "Generally, 
mere  expressions  of  opinion,  estimate  or  judgment,  even  if  false, 
do  not  constitute  fraud.  It  may  be  said,  generally,  an  actionable 
misrepresentation  consists-  in  a  false  statement  respecting  a  fact 
material  to  the  contract,  and  which  is  influential  in  producing  it 
Statements  of  value  made  by  a  vendor  during  the  nego- 
tiations between  the  parties  although  known  to  be  excessive,  do 
not  ordinarily  constitute  a  warranty  or  a  fraud A  mere  ex- 
pression of  opinion  as  to  value,  although  the  amount  stated  is 

known  to  be  excessive,  is  not  a  fraud unless  the  person 

making  it  knew  at  the  time  that  in  consequence  of  the  relations  of 

390 
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trust  and  confidence  existing  between  himself  and  the  person  to 
whom  it  was  made,  he  would  rely  upon  it  and  be  controlled  by 

it A  purchaser  is  not  entitled  to  relief  against  a  vendor 

for  a  false  affirmation  of  value,  it  being  deemed  his  own  folly  to 
credit  a  nude  assertion  of  that  nature.     Besides,  value  consists 

in  judgment  and  estimation,  in  which  men  necessarily  differ 

But  a  remedy  will  lie  against  a  vendor  for  falsely  affirming 
that  a  greater  rent  is  paid  [in  this  case  offered]  for  the  estate 
than  is  actually  reserved,  for  that  is  a  fact  within  his  own  knowl- 
edge  Mere  inadequacy  of  consideration  will  never  substan- 
tiate a  charge  of  fraud."    No  fraud. 

619.  Oral  Evidence  Cannot  Alter  or  Vary  a  Mortgage.  "When 
the  parties  to  a  contract  have  deliberately  put  their  engagements 
into  writing,  in  such  terms  as  import  a  legal  obligation,  without 
any  uncertainty  as  to  the  object  or  extent  of  their  engagement, 
it  is  conclusively  presumed  that  every  part  of  their  contract  was 
reduced  to  writing,  and  all  oral  evidence,  therefore,  of  what  was 
said  during  the  negotiation  of  the  contract,  or  at  the  time  of  its 
execution,  must  be  excluded  on  the  ground  that  the  parties  have 
made  the  writing  the  only  repository  and  memorial  of  the  truth, 
and  whatever  is  not  found  in  the  writing  must  be  understood  to 
have  been  waived  and  abandoned."  Van  Syckel  v.  Dalr)miple,  32 
E.  235  (Chan.  1880),  affirmed  p.  826  (Err.  &  App.  1880),  De- 
fendant's evidence  inadmissable.  Time  of  payment: — See  also, 
Neale  v.  Albertson,  39  E.  386  (Chan.  1885).  In  Mott  v.  Rut- 
ter  et  al.,  54  Atl.  160  (Chan.  1903),  "Testimony  that  they  took 
their  title  clear  of  that  mortgage,  [subject  to  which  they  took 
title,]  or  under  a  parol  agreement  that  it  should  be  discharged  by 
the  complainant,  is  in  direct  contradiction  of  the  terms  of  the 
deed  and  mortgage.    Such  proof  is  in  no  way  explanatory  of  the 

terms  of  the  deed  or  mortgage it  is  in  refutation  of  those 

terms,  and  must,  therefore,  be  excluded."  In  Van  Vliet  et  al.  v. 
Jones  et  al.,  20  L.  342  (Sup.  Ct.  1845),  "The  question  of  extin- 
guishment or  not  is  one  of  intention This  intention  is  of 

course  to  be  collected  from  the  face  of  the  instrument  itself, 
where  it  so  appears;  and  if  it  does  not  so  appear,  then  from  the 
next  best  evidence :  the  only  difference  being,  that  in  the  former 
case  the  security  itself  proves  the  exception  to  the  rule,  and  also 
the  intention  of  the  parties,  whilst  in  the  latter,  the  party  alleging 
the  exception  must  prove  it. — And  in  his  no  evil  can  arise,  there 
is  no  parpl  contradiction  of  a  written  instrument,  but  only  an 
explanation  of  the  object  for  which  it  was  given."  Mortgage 
given  as  collateral  security. 

620.  Notice.  "The  question  is,  had  the  complainants  notice 
of  this  prior  mortgage  when  they  took  theirs?  John  Coe,  the  man 
who  gave  both  these  mortgages,  and  who  is,  clearly,  as  I  apre- 
hend,  a  competent  witness  for  the  purpose,  testifies  distinctly  that 
he  informed  Van  Wagenen,  one  of  the  complainants,  before  he 
executed  the  complainant's  mortgage,  that  he  had  given  a  mort- 
gage on  the  same  premises  to  Mrs.  Hopper."    Van  Wagenen  v. 
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Hopper,  8  E.  695  (Chan.  1852),  affirmed  p.  707  (Err.  &  App. 
1850). 

621.  Mortgage  as  Evidence.  ''In  an  ordinary  foreclosure  case, 
after  a  decree  pro  con,,  the  mortgage  itself  is  sufficient  evidence, 
but  in  other  cases  there  must  be  an  order  to  take  proof."  Bowers 
V.  Bowers,  July,  1829.    N.  J.  Dig.,  Ann.,  p.  8848. 

622.  Ahswer  as  Evidence.  A  mortgage  absolute  on  its  face, 
alleged  by  answer  under  oath,  to  have  been  given  as  collateral 
security.  "Where  the  answer  asserts  a  right  affirmatively,  in  op- 
position to  the  complainant's  demand,  it  is  no  evidence It  is 

a  settled  rule  that  matter  set  up  in  the  answer,  in  avoidance  of  the 
complainant's  claim,  is  not  proved  by  the  answer."  Dickerson  v. 
Wenman,  35  E.  369  (Chan.  1882),  McKinney's  Administratrix  v. 
Clock,  19  E.  164  (Chan.  1868).  Defence  of  payment.  Payment 
to  one  who  has  since  died,  requires  clear  proof.  In  Commercial 
Bank  v.  Reckless,  5  E.  652  (Err.  &  App.  1847,)  **I  hold  that  the 
possession  by  a  mortgagee  of  a  mortgage  duly  executed  and  ac- 
knowledged, affords  such  cogent  presumptive  proof  of  delivery 
as  cannot  be  overcome  by  the  naked  answer  of  the  mortgagor," 
and  Long  v.  Kinkel,  36  E.  361  (Chan.  1883).  In  Vanderveer  v. 
Holcomb  et  al.  17  E.  553  (Err.  &  App.  1866),  "It  is  a  settled  rule 
in  equity,  that  the  answer  of  one  defendant  cannot  be  evidence 
against  a  co-defendant." 

623.  Admission  Contained  in  Declaration  of  No  Set-Off.  '^There 
is  a  declaration  of  no  set-off,  from  one  of  the  previous  owners  of 
the  equity  of  redemption  which  states  the  amount  which  at  the 
time  of  that  declaration  was  due  on  the  mortgage.  The  com- 
plainant accepts  that  admission  of  the  party  who  then  held  the 
equity  of  redemption  as  an  ascertaining  of  the  amount  due,  and 
claims  that  admitted  amount  as  the  principal  sum  due,  with  in- 
terest from  that  date.  There  is  no  proof  on  the  part  of  the  de- 
fendant that  he  has  paid  anything The  complainant's  proofs 

fix  the  amount."  Wright  v.  Stone  Harbor  Improvement  Co.,  69 
E.  838  (Err.  &  App.  1905). 

9SA.  Payment.  Ambig^ty.  "Agreement  [express  or  im- 
plied] between  the  obligor  and  obligee,  that  the  board,  lodging, 
&c.,  furnished  the  obligee  should  be  taken,  and  considered  in  pay- 
ment, as  far  as  it  went,  of  the  debt  secured  by  the  bond  and  mort- 
gage  It  is  a  general  rule  that  the  substance  only  of  the 

issue  need  be  proved ;  nor  is  it  necessary  that  the  same  degree  of 
accuracy  should  be  observed  in  an  answer  as  is  required  in  a  bill 
An  allegation  of  payment"  in  chancery  pleading  is  suffi- 
ciently sustained  by  a  proof  of  satisfaction  of  the  demand  in  any 
way.  as  by  set-off,  accord  and  satisfaction,  &c."  King  v.  King, 
et  al.,  9  E.  49,  53  (Chan.  1852).  In  Trenton  Banking  Co.  v. 
Woodruff,  2  E.  131  (Chan.  1838),  "The  records  show  the  mort- 
gage cancelled,  and  the  papers,  when  produced,  show  on  the 
bond  and  mortgage  an  endorsement  by  the  executor  that  they 
are  paid,  and  the  mortgage  has  the  seals  taken  off.  Under  such 
circumstances,  it  belongs  to  the  defendants  to  show  that  the  afle- 
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gations  in  their  answer  are  true,  to  wit,  that  Thomas  L.  Wood- 
ruff never  paid  the  money  on  this  mortgage,  but  against  right 
made  the  endorsement  on  and  cancelled  the  papers  of  record."  In 
Ackens  v.  Winston,  22  E.  446  (Chan.  1871),  "He  [purchaser  sub- 
ject to  a  mortgage]  is  subject  to  the  agreement  contained  in  the 
mortgage,  and  to  such  construction  and  interpretation  of  it  as 
its  obvious  omissions  or  ambiguities  may  require.  The  evidence 
shows  that  yearly  payments  were  intended.  The  prevailing  usage 
as  to  mortgage  debts  is  to  pay  interest  as  often,  at  least,  as  once  a 
year.  This  is  the  true  construction  of  the  mortgage,  and  must  be 
so  decreed.  It  does  not  contradict  or  alter  its  terms,  but  settles 
its  meaning  and  operation  in  accordance  with  the  proofs,  in  ac- 
cordance with  the  inference  the  defendant  might  reasonably  have 
drawn  from  it,  and  in  accordance  with  the  information  he  might 
easily  have  acquired."  Rate  of  interest  and  time  of  payment,  am- 
biguous. In  Whelen  v.  Osgoodby,  62  E.  575  (Chan.  1901).  When 
an  obligee  swears  that  interest  is  not  to  be  paid  until  the  end  of 
the  five  years  that  a  mortgage  is  to  run,  measured  by  the  stand- 
ard of  common  experience  and  business  usage,  his  oath  must  be 
fortified  by  convincing  evidence  before  it  becomes  credible.  Ref- 
ormation of  mortgage  decreed. 

626.  Recitals  in  Offloer's  Deed.  "The  fourteenth  paragraph  of 
the  act  concerning  sales  of  land  [Com.  St.  p.  4679]  by  an  officer 
in  pursuance  of  a  decree  makes  the  recitals  in  a  duly  acknowl- 
edged deed  of  such  officer  primn  facie  evidence  of  the  truth  of 
the  recital  contained  therein.  And  I  think  that  this  provision 
applies  to  all  the  usual  recitals  in  an  officer's  deed,  and  reaches 
not  only  the  statements  of  the  steps  taken  in  the  execution  of  a 
writ,  but  also  a  statement  of  the  authority  by  which  the  writ  was 

issued In  view  of  the  recital  of  the  decree  in  the  master's 

deed,  I  think  the  defendant  below  is  not  in  a  position  to  say  that 
there  is  no  proof  of  the  existence  of  a  decree."  Ne>l'  York  and 
Greenwood  Lake  R.  R.  Co.  v.  State,  50  L.  306  (Sup.  Ct.  1888), 
affirmed  53  L.  244  (Err.  &  App.  1890).  In  Nichols  v.  Alder  et 
al.,  78  E.  108  (Chan.  1910).  Mortgagee  cannot  collaterally  at- 
tack a  title  under  Martin  Act  tax  deeds. 

626.  Master  Mnst  Certify  Evidence.  Syllabus.  "Where  the 
master,  in  his  report  in  foreclosure  proceedings,  does  not  certify 
the  evidence  on  which  he  determined  that  certain  judgments  ex- 
isted in  favor  of  one  of  the  defendants,  the  report  will  be  sent 
back,  in  order  that  he  ascertain  whether  there  were  such  docketed 
judgments  by  certified  copies  from  the  record."  Schenck  v.  Se- 
dam  et  al.,  51  Atl.  492  (Chan.  1902). 

627.  lost  Instmment.  Syllabus  by  the  Court.  "The  rule 
that  a  party  seeking  to  establish  a  lost  instrument  such  as  a  deed 
of  conveyance  or  a  will,  or  to  recover  upon  a  lost  instrument  such 
as  a  mortgage  or  a  promissory  note,  manifestly  casts  the  burden 
of  proof  on  the  party  claiming  under  the  lost  instrument,  and  it 
is  consonant  with  reason  that  the  burden  of  proof  shall  not  only 
be  sustained  by  him,  but  that  the  evidence  as  to  the  existence. 
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execution,  and  delivery  of  the  lost  insrument  should  be  clear  and 
cogent."    Madlock  v.  Connolly,  91  Atl.  735  (Chan.  1913). 

828.  Future  Advances.  Syllabus  by  the  Court.  *'A  party 
who  seeks  to  foreclose  a  mortgage  given  for  future  advances 
must  prove  that  such  advances  were  in  fact  made,  and  that  they 
remain  unpaid,  in  order  to  entitle  him  to  the  relief  which  he 
seeks."  Madlock  v.  Connolly  et  al.  90  Atl.  314  (Err.  &  App. 
1914). 


629. 


CHAPTER  LXXX. 

EXECUTION. 

(See  Injunction.) 


629.  "The  theory  upon  which  the  appeal  is  founded  is  that 
the  complainant  as  magister  litis  has  complete  control  of  the  de- 
cree and  the  execution  issued  upon  it,  and  that  he  cannot  be  di- 
vested of  that  control  by  the  chancellor  without  his  consent. 
This  theory,  in  our  opinion,  is  untenable.  If,  during  the  progress 
of  a  foreclosure  proceeding,  the  complainant  desires  to  abandon  its 
further  prosecution  he  may  do  so.  He  cannot  be  compelled  to 
carry  it  on  to  final  decree  against  his  will.  But  after  the  prosecu- 
tion of  the  cause  has  been  concluded  by  the  entry  of  a  decree, 
by  which  the  rights  not  only  of  the  complainant,  but  also  of  those 
defendants  who  had  liens,  have  been  finally  fixed  and  determined, 
the  complainant's  control  of  the  suit  is,  in  large  measure,  ended. 
The  decree  being  equally  for  the  benefit  of  all  the  lien  holders 
whose  rights  have  been  adjudicated  by  it — in  other  words,  it 
being,  in  its  legal  effect,  a  separate  judgment  in  favor  of  each  of 
such  lien  holders — each  one  of  them  is  entitled  to  have  it  exe- 
cuted so  far  as  it  establishes  his  particular  lien ;  and  consequently 
the  writ  of  fieri  facias  which  is  issued  for  the  purpose  of  execut- 
ing the  decree,  although  usually  sued  out  by  the  complainant, 
directs  the  sale  of  the  mortgaged  premises  to  be  made,  not  for 
the  purpose  of  satisfying  the  complainant's  lien  alone,  but  all  the 

liens  which  have  been  established  by  the  decree A  writ  of 

fieri  facias  issued  on  a  decree  in  foreclosure  for  the  purpose  of 
satisfying  the  claims  of  several  incumbrancers,  although  single  in 
its  frame,  is  multiform  in  substance,  and  the  only  two  ways  by 
which  the  sheriff  can  be  relieved  from  the  duty  of  executing  it, 
are  the  consent  of  all  the  parties  for  whose  benefit  it  has  been 
issued,  or  the  satisfaction  of  their  several  incumbrances.  The 
waiver  by  one  of  them  of  his  right  to  have  the  mortgaged  prem- 
ises sold  to  satisfy  his  debt,  no  matter  in  what  order  of  priority 
that  debt  is  entitled  to  be  paid,  merely  nullifies  the  writ  so  far  as 
his  own  claim  is  concerned.  It  has  no  effect  on  the  right  of  his 
fellow  incumbrancers  to  have  the  writ  executed  for  the  purpose 
of  raising  the  moneys  which  have  been  adjudicated  by  the  decree 
to  be  due  to  them  severally."  Welsh. v.  Lawler,  73  E.  372  (Err. 
&  App.  1907).  In  State  Bank  at  Morris  v.  Bell,  7  E.  376  (Chan. 
1848),  "The  decree  is  not  a  decree  for  sale  to  satisfy  Bell's  mort- 
gage.    [Simply  provides  that  surplus  shall  be  applied  on  Bell's 
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mortgage] Since  the  decree,  the  interest  due  Bell  has  been 

paid,  and  there  is  nothing  now  due  Bell  for  either  principal  or  in- 
terest ;  and  his  principal  does  not  become  due  till  1855.  He  has 
no  control  of  the  execution,  and  no  right  to  direct  the  master  to 
proceed  to  sell/*    In  Williams  v.  Baker,  62  E.  564  (Chan.  1901). 

"The  estate  in  the  lands which  remains  in  the  grantor  after 

an  absolute  conveyance  intended  as  a  mortgage,  must  be  held  to 

be  an  equitable  estate  only Not subject  to  execution 

and  sale."    Com.  St.  p.  4675,  section  7. 


6jo.     Costs. 
631.     Fees. 


CHAPTER  LXXXI. 

EXPENSES  OF  FORECLOSURE. 


630.  Co«t«.  "On  the  whole,  I  do  not  think  that  there  is  suffi- 
cient ground  to  take  this  case  out  of  the  general  rule,  that  the 
costs  must  be  paid  by  the  mortgagor.*'  Phillips  v.  Hulsizer,  20  E. 
316  (Chan.  1869).  In  Forman  v.  Bulson,  30  E.  494  (Chan. 
1879),  Same  rule  on  bill  to  redeem.  In  Donovan  v.  Smith,  88 
Atl.  168  (Chan.  1913),  Syllabus  by  Court.  "7.  Upon  redemption 
of  mortgaged  premises  by  an  Incumbrancer  holding  a  life  estate, 
after  foreclosure  and  sale,  he  is  not  bound  to  pay  costs  of  such 
foreclosure.  8.  A  party  who  is  allowed  to  redeem  mortgaged 
premises  must  pay  the  costs  of  the  suit,  whether  he  is  party 
complainant  or  defendant."  In  Danbury  v.  Robinson,  14  E. 
325  (Chan.  1862),  "The  prior  mortgagee,  by  his  answer,  also  at- 
tacked the  validity  of  the  complainant's  mortgage.  This  was  un- 
warranted, unnecessary,  and  vexatious.  His  mortgage  was  ad- 
mitted to  be  prior  to  that  of  the  complainant If  he  had  de- 
clined to  answer  or  to  appear  before  the  master  his  rights  would 
have  been  fully  protected.  Yet  he  subsequently  appears  before 
the  master,  and  claims  a  report  and  decree  for  the  amount  of  his 
mortgage.  The  same  counsel  was  employed  by  all  the  defendants, 
and  three  separate  answers  were  filed,  all  presenting  the  same  de- 
fense  This  cannot  be  regarded  as  unwarranted  and  vex- 
atious. This  defendant  is  justly  liable  for  all  the  extra  costs  oc- 
casioned by  his  answer."  Strict  measure  of  equity  as  to  costs 
given.  In  Berlin  Building  and  Loan  Association  v.  Clifford,  30 
E.  482  (Chan.  1879),  "The  first  mortgagee  chose  [on  foreclosure 
by  second  mortgagee]  to  come  in  and  have  the  advantage  of  the 
suit.  She  consented  to  the  sale.  The  sheriff  had  a  right  [though 
not  enough  after  deducting  his  fees  was  received  to  pay  the  first 
mortgage]  to  retain  his  execution  fees  out  of  the  sale  as  against 
her."  In  Large  v.  Van  Doren,  14  E.  212  (Chan.  1862),  No  costs 
allowed  to  either  party,  where  prior  mortgagee,  on  inquiry  from  a 
purchaser  buying  in  good  faith  and  without  notice  of  his  mort- 
gage, refused  to  inform  him  of  the  amount  due  and  demanded  a 
much  larger  sum  than  was  due  under  threat  of  immediate  prose- 
cution. In  Winters  v.  Earl,  52  E.  57  (Chan.  1893),  affirmed  p. 
588  (Err.  &  App.  1894).  No  costs  allowed  where  defendant  re- 
sisted redemption  in  a  case  where  he  Wnew  that  the  complainant 
was  asking  for  nothing  which  he  was  not  justly  entitled  to.  In 
Lozear  v.  Shields,  23  E.  512  (Err.  &  App.  1872),  "His  [on  bill 
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to  redeem]  conduct  has  been  vexatious  and  unjust.  He  put 
every  obstacle  in  his  power  in  the  way  of  a  tender  of  the  mortgagee 
money  being  made  to  him,  and  he  refused  the  money  when  of- 
fered. He  [mortgagee]  then  set  up  an  unfounded  defense." 
Must  pay  costs.  In  Hendee  v.  Howe,  33  E.  93  (Chan.  1880), 
"Hendee,  by  his  refusal  to  permit  her  [judgment  creditor  of  the 
mortgagor]  to  redeem,  has  unnecessarily  and  vexatiously  put  her 
to  the  expense  of  the  cross-suit,  and  he  should  pay  the  costs  of  it." 
In  Griff  en  v.  Cooper,  73  E.  466  (Chan.  1907). 

After  refusal  of  tender,  denial  and  resistance  of  the  right  to 
redeem,  including  the  subsequent  conveyance  of  the  premises, 
mortgagee  must  pay  costs.  In  Stockton  v.  Dundee  Manufacturing 
Co.,  22  E.  58  (Chan.  1871),  After  tender  not  properly  perfected, 
"It  is  a  proper  case 'for  the  exercise  of  the  discretion  given  to  me 
on  that  subject,  by  declaring  that  neither  party  shall  recover 
costs.'*  In  Chilver  v.  Weston,  27  E.  435  (Chan.  1876).  On 
foreclosure  by  second  mortgagee,  not  made  a  party  Co  foreclosure 
by  prior  mortgagee,  the  purchaser  at  first  foreclosure  cannot  re- 
cover his  costs,  for  the  proceedings  are  not  binding  on  second 
mortgagee.     In  McPherson  v.  Housel,  13  E  299  (Chan.  1861) 

Syllabus.     "In  a  foreclosure  suit,  the  costs  incurred  by 

the  complainant  in  resisting  a  motion  on  the  part  of  the  mort- 
gagor to  set  aside  the  execution  will  be  ordered  paid  out  of  the 
surplus  money  in  preference  to  the  claim  of  a  purchaser  of  the 
mortgaged  premises,  who  takes  title  from  the  mortgagor  after 
the  decree  and  before  the  motion  to  set  aside  execution."  In 
Conklin  v.  Coddington,  12  E.  251  (Chan.  1859)  "Question — 
whether,  [a  prior  mortgagee,  made  party  to  a  foreclosure  by 
second  mortgagee,  who  sets  up  his  claim  under  a  tax  lien,  which 
claim  is  decided  against  him]  by  extending  his  claim  beyond  what 
he  is  entitled  to  will  deprive  him  of  his  costs."  No.  In  Berbeck 
Inv.  Savings  and  Loan  Co.  v.  Gardner,  55  E.  632  (Chan.  1897), 
Sheriff  may  adjourn  sale  though  his  fee  is  increased  thereby.  In 
Redrow  v.  Sparks,  76  E.  134  (Chan.  1909),  Vendee-mortgagor 
will  be  partially  relieved  from  costs  caused  solely  from  defect  of 
title,  removed  before  final  decree,  without  substantial  damage  to 
him.  In  Lithauer  v.  Royle  et  al.,  17  E.  41  (Chan.  1864),  "The 
long  established  practice  of  the  court  in  suits  for  foreclosure  and 
the  sale  of  mortgaged  premises,  has  been  to  direct  each  mort- 
gagee to  be  paid  his  principal,  interest,  and  costs,  according  to 
his  priority.  It  is  immaterial  whether  the  bill  is  filed  by  the  first, 
last,  or  any  intermediate  incumbrancer;  the  same  rule  applies. 
The  appropriation  of  the  fund  is  made  in  advance  of  the  sale, 
and  without  regard  to  the  amount  that  may  be  realized.  It  rec- 
ognizes the  order  of  priority  of  the  respective  incumbrances  as 
fixed,  and  the  right  of  each  incumbrancer  to  costs,  as  consequent 
upon  the  priority  of  his  mortgage."  In  Armstrong  v.  Fisher,  73 
E.  229  (Chan.  1907),  *'I  will  certify  that  the  expense  incurred  in 
procuring  searches  showing  the  state  of  the  title  since  the  date 
of  the  mortgage  were  necessary  for  the  proper  foreclosure  there- 
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of,  and  therefore,  under  rule  113a  and  the  statute  (P.  L.  1902,  p. 
540),  [Com.  St.  p.  446,  section  92],  are  properly  taxable  in  favor 
of  the  complainant.  I  cannot  certify  that  the  expenses  incurred 
for  searching  the  title  anterior  to  the  date  of  the  mortgage  are 
taxable";  Com.  St.  p.  4686,  section  35,  does  not  render  such 
search  fees  necessary:   confers  a  privilege. 

In  Hobbs  v.  Lippincott,  23  Atl.  955  (Chan.  1892) Syl- 
labus by  the  Court,  "i.  Where  the  solicitor  of  a  complainant 
insists  upon  the  sale  of  mortgaged  premises,  and  a  report  of  such 
sale  by  the  officer,  after  he  has  been  informed  that  all  of  the 
parties  in  interest  have  agreed  upon  a  settlement  of  the  contro- 
versies and  the  specific  performance  of  such  an  agreement,  and 
the  offer  to  pay  him  and  the  sheriff  their  costs,  such  solicitor  will 
be  liable  to  costs  on  motion  to  set  aside  such  report  of  sale.  2. 
In  such  case  the  sheriff  is  not  entitled  to  full  commissions,  the 
same  as  he  would  have  been  had  his  report  been  confirmed,  and 
had  he  executed  a  deed  to  the  purchaser."  In  Lewis  v.  Conover, 
21  E.  230  (Chan.  1870).  Syllabus.  "When  a  mortgagee  is  made 
defendant  to  a  suit  for  foreclosure,  and  the  final  decree  in  that 
suit  gives  such  mortgagee  his  costs,  he  will  not  be  required  to 
cancel  or  release  his  mortgage  before  the  costs  are  paid.  The 
mortgage  is  merged  in  the  decree,  and  such  relief  will  not  be 
granted  until  the  decree  is  fully  satisfied."  In  Neale  v.  Albertson, 
39  E.  383  (Chan.  1885).  Mortgagee  insuring,  as  covenanted  in 
mortgage,  on  failure  of  mortgagor  to  insure,  can  recover  said 
costs. 

631.  Pecs.  Syllabus,  "i.  In  order  to  justify  the  exercise  of 
the  summary  jurisdiction  which  a  court  possesses  over  the  at- 
torneys or  solicitors  practicing  before  it,  their  conduct  must  be 
dishonest,  oppressive  or  clearly  illegal.  2.  The  statute  regulating 
fees  (Rev.  p.  399)  [Com.  St.  p.  22yy]  does  not  control  the 
charges  which  attorneys,  solicitors  and  counsel  may  make  against 
their  clients,  nor  do  sections  79  and  113  of  the  Chancery  Act. 
Rev.  p.  125  section  1274  [Com.  St.  pp.  445,  446,  sections  91,  92]. 
3.  Attorneys  and  solicitors  may  lawfully  charge  their  clients  rea- 
sonable fees  for  services  rendered  without  an  express  contract  for 
a  specific  sum."  Strong  &  Sons  v.  Mundy,  52  E.  833  (Err.  & 
App.  1884).  Com.  St.  p.  433,  section  59.  Fee  when  amount  due 
does  not  exceed  three  hundred  dollars.  In  Crane  v.  Feltz,  36  E. 
159  (Chan.  1882).     How  sheriff's  fees  are  calculated. 
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FORECLOSURE. 

632.  Ripe  for  Foreclosure. 

633.  Strict  Foreclosure. 

634.  Compelling  Foreclosure, 
634a.  Collusive  Foreclosure. 

632.  Bipe  for  Foreclosure.  "The  foreclosure  of  mortgages 
given  to  secure  bonds  or  notes  where  there  is  no  evidence  of  any 
donative  purpose  in  the  giving  of  the  bond  or  note,  but  the  trans- 
action must  be  viewed  as  one  of  contract  solely.  In  such  cases  I 
think  that  the  mortgage  may  only  be  foreclosed  or  rights  under  it 
enforced  where  there  was  a  debt  to  secure  which  it  was  given," 
Perkins  v.  Trinity  Realty  Co.,  69  E.  726  (Chan.  1905).  In  Mar>*- 
ott  V.  Renton,  21  E.  383  (Err.  &  App.  1869),  and  cases  cited,  "I 
have  looked  in  vain  through  the  evidence  for  any  fact  which 
could  discharge  the  respondent  from  his  [written]  agreement  to 
put  off  the  time  for  the  payment  of  the  mortgage  [which  on  a 
further  advance  had  been  blended  in  a  new  mortgage  for  the 

whole  amount]  on  which  the  bill  rests The  complainant  had 

no  right  to  commence  a  suit  to  foreclose."  In  Harris,  Receiver, 
&c.,  V.  Nevins,  68  E.  184  (Chan.  1904).  "Settled  law  that  the 
insolvency  [of  building  and  loan  associations]  works  a  rescission 
of  the  contract,  and  that  the  sums  borrowed  become  immediately 
due  and  payable,  regardless  of  the  terms  of  payment  fixed  by  the 
contract."  Full  discussion  of  question  that  mortgagor  can  have 
amounts  which  have  been  paid  for  premiums  deducted  from  the 
amount  due  on  the  mortgage.  In  Security  Trust  and  Safe  De- 
posit Co.  V.  N.  J.  Paper  Board,  &c.,  Mfg.  Co.,  57  E.  606  (Err.  & 
App.  1898),  Only  the  mortgage  contained  the  agreement  that 
the  principal  shall  become  due  upon  default  of  payment  of  inter- 
est and  presentation  at  a  designated  place,  though  the  bonds  were 
executed  simultaneously  and  in  respect  to  the  same  transaction 
and  they  refer  to  each  other.  "It  is  settled  in  this  state  that  an 
obligation  for  the  payment  of  money  at  a  sp>ecified  place  creates, 
not  a  conditional  liability  dependent  upon  presentment  and  de- 
mand of  payment  at  that  place,  but  an  absolute  liability  to  pay 
generally The  bonds  in  question  would  therefore  have  be- 
come  due without   presentation   at  the   banking-house  at 

which  they  were  payable,  and  thereafter  an  action  at  law  could 
be  maintained  thereon.  In  like  manner  the  coupons  attached  to 
the  bonds  became  due"  etc.  Decree  of  foreclosure  rightly  made 
Obiter,  if  money  for  payment  had  been  provided  at  specified 
place.     In  Stiger  v.  Bacon,  29  E.  445  (Chan.  1878)  and  cases 
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eked,  "The  deed  is  conclusive  as  to  the  equities  of  the  case.  Mrs. 
Stiger  covenanted  with  Bacon  that  the  property  was  clear  of  all 
encumbrances.  The  fact  that  the  provision  to  which  reference  has 
before  been  made,  as  to  obtaining  releases  from  the  Smalley 
mortgage,  [which  when  Bacon  gave  his  purchase-money  mort- 
gage, the  grantor  promised  to  procure],  was  inserted  in  the 
Bacon  mortgage ;  does  not  in  any  wise  affect  the  equity  to  which, 
under  that  covenant.  Bacon  is  entitled.  He  cannot  in  equity, 
under  the  circumstances,  be  required  to  pay  either  the  principal 
or  interest  on  the  mortgage  given  by  him  until  the  property  shall 
have  been  released  from  the  Smalley  mortgage." 

In  Haskell  v.  Burdette,  32  E.  424  (Chan.  1880),  and  case  cited, 
"It  is  urged,  on  the  part  of  the  demurrants,  that  the  establish- 
ment of  the  alleged  debt  by  suit  at  law  against  Frank  Burdette, 
[a  party  to  the  bill  whose  agreement  to  account  with  a  third 
party  as  his  agent  was  secured  by  the  bond  and  mortgage],  is  a 
necessary  prerequisite  to  the  institution  of  a  suit  to  foreclose  the 
mortgage.  But  this  suit  is  a  proper  proceeding,  and  this  is  the 
proper  forum  in  which  to  litigate  the  question  as  to  the  liability 
of  the  mortgagors,  and  the  amount  of  it."  In  Phillips  v.  You- 
mans  et  ux.  41  Atl.  924  (Err.  &  App.  1898),  Syllabus  by  the  Court. 
"A  mortgage  securing  payment  of  a  debt  due  in  two  years  from 
its  date,  with  the  usual  clause  making  the  debt  due  in  case  in- 
terest remained  in  arrear  for  30  days,  gave  the  mortgagors  the 
right  to  redeem  specified  portions  of  the  mortgaged  premises,  on 
paying  specified  portions  of  the  debt,  *at  any  time  prior  to  the 
two  years  hereinbefore  fixed  and  limited.'  Held,  that  the  mort- 
gagee was  entitled  to  maintain  a  bill  for  foreclosure  of  the  mort- 
gage after  interest  had  been  30  days  in  arrear,  although  two 
years  from  the  date  of  the  mortgage  had  not  elapsed."  In  Ayres 
V.  Shepherd,  64  E.  166  (Chan.  1902),  Syllabus.  "Though  an 
executor  is  made  trustee  by  a  provision  in  the  will  giving  him 
power  to  sell  and  take  charge  of  the  real  estate,  a  suit  namely  to 
foreclose  a  mortgage  thereon  is  not  within  P.  L.  of  1898,  p.  738, 
section  65,  [Com.  St.  p.  3832],  providing  that  to  enable  ex- 
ecutors or  administrators  to  examine  into  the  condition  of  the 
estate  and  ascertain  the  amount  and  value  thereof,  and  the  debts 
to  be  paid  therefrom,  no  action  shall  be  brought  against  them 
within  six  months  after  granting  of  probate  to  an  executor,  or 
letters  of  administration  to  an  administrator."  In  Arkenburgh  v. 
Lakeside  Residence  Association,  56  E.  109  (Chan.  1897),  ^"^ 
cases  cited,  Foreclosure  for  non-payment.    *'It  is  well  settled  that 

mere  forgetfulness  or  oversight  will  not  excuse There  is 

here  no  room  for  mistake  or  misapprehension  as  to  when  the  tax 

matured No  reason  or  excuse  is  given  for  such  neglect  [to 

pay  the  tax],"  Decree  of  foreclosure  given.  In  Coe  v.  N.  J. 
Midland  Railway  Co.,  31  E.  118  (Chan.  1879),  affirmed  on  this 
point,  34  E.  266  (Err.  &  App.  1881).  A  resolution  merely  pro- 
viding for  the  issue  of  bonds  and  a  mortgage  to  secure  the  pay- 
ment thereof  with  interest,  authorizes  the  mortgage  providing 
26 
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for  sale  in  default  of  payment  of  interest.  In  McDoweU's  Ex- 
ecutors V.  Fisher,  25  E.  93  (Chan.  1874),  Mortgage  to  secure 
future  advances,  none  were  ever  made.  Syllabus.  "Complainant 
was  the  trustee  named  in  a  purchase-money  mortgage  upon  the 
plant  of  defendant  company  amounting  to  $175,000,  $15,000  of 
which  was  payable  by  three  notes  of  $5,000,  endorsed  by  the  de- 
fendant's promotors,  the  balance  of  $160,000  in  twenty  years  rep- 
resented by  bonds  secured  by  the  mortgage ;  the  plant  then  being 
subject  to  three  mortgages,  two  of  which  matured  May  ist,  1914, 
and  all  of  which  the  mortgagee  was  to  pay  before  the  bonds  were 
to  be  delivered  by  the  mortgagor.  At  the  time  of  the  mortgage 
the  bonds  had  not  been  prepared,  and  a  draft  of  one  of  them  was 
inserted  and  a  temporary  bond  of  $175,000  was  substituted,  and 
the  bonds  were  to  be  delivered  to  the  trustee  on  January  ist, 
1914,  and  on  default  of  interest,  &c.,  the  principal  sum  was  to  be- 
come due.  The  mortgagor  failed  to  deliver  the  bonds  to  redeem 
the  temporary  bond  and  defaulted.  Held,  that  the  mortgagor 
was  not  excused  from  delivering  such  bohds  by  the  mortgagee's 
failure  to  pay  off  the  two  subsequently  maturing  mortgages, 
which  it  was  ready  to  do  on  the  delivery  of  the  bonds,  and  that 
the  mortgagee  was  entitled  to  foreclose."  Central  Trust  Co.  v. 
Central  Freezing  Co.,  85  E.  363  (Chan.  1915).  Affirmed  98  Atl. 
1085  (Err.  &  App!  1916). 

633.  Strict  ForecloBure.  Syllabus  by  the  Court.  "Strict  fore- 
closure is  a  remedy  available  in  this  state  to  a  purchaser  at  a 
mortgage  sale,  who  has  gone  in  possession,  against  a  subse- 
quent incumbrancer  [husband's  curtesy],  who  was  not  made  a 
party  to  a  suit  for  foreclosure,  in  order  to  cut  off  such  incum- 
brance." Donovan  v.  Smith,  88  Atl.  167  (Chan.  1913),  and  cases 
cited,  Shepherd  v.  Barrett  et  al.,  84  E.  408  (Chan.  191 5),  and 
cases  cited.  In  Lockhard  v.  Hendrickson,  25  Atl.  512  (Chan. 
1892),  Syllabus,  "i.  Where  a  mortgage  bond  has  been  dis- 
charged, by  reason  of  a  surrender  thereof  by  the  mortgagee  to 
the  mortgagor,  in  consideration  of  the  conveyance  of  such  land  to 
him,  the  mortgagee,  still  holding  the  mortgage  deed  as  a  muni- 
ment of  title,  is  entitled  to  a  decree  of  strict  foreclosure  of  his 
mortgage  against  judgment  creditors  of  the  mortgagor  having 
liens  on  such  land,  who  became  creditors  of  the  mortgagor  while 
he  still  owned  the  equity  of  redemption  of  the  land."  Benedict 
v.  Mortimer,  8  Atl.  516  (Chan.  1887),  and  case  cited.  In  Bene- 
dict V.  Mortimer,  8  Atl.  516  (Chan.  1887).  Widow  asked  to  re- 
deem mortgage  or  be  foreclosed. 

634.  Compelling  Foreclosure.  Syllabus.  "Where  a  mortgagee 
guarantees  an  overdue  mortgage,  his  assignee  must  foreclose 
after  notice  to  proceed  at  the. mortgagee's  expense."  Lee  v.  The 
West  Jersey  Land  and  Cranberry  Company,  29  E.  377  (Err.  & 
App.  1878). 

634a.  Collnsive  Foreclosure.  "The  Goulards,  according  to 
the  statements  of  the  bill  conspired  with  the  mortgagees  to  de- 
prive, by  means  of  foreclosure  proceedings,  which  were  not  only 
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collusive,  but  a  mere  sham,  the  complainant  of  his  property  merely 
for  the  benefit  of  the  Goulards,  and  they  accomplished  the  pur- 
pose. The  collection  of  the  money  due  on  the  mortgages  was  no 
part  of  the  object  of  these  proceedings. . .  .•.  .The  fact  that  the 
property  was  struck  off  at  $3,500,  instead  of  a  price  merely  nomi- 
nal, evidently  will  not  affect  the  right  to  relief  if,  as  the  bill  al- 
leges, the  foreclosure  proceedings  were  merely  colorable."  De- 
murrer overruled.  Relief  also  granted  against  a  party  to  the 
collusion,  whose  "Mortgage  was  paid  off  by  the  Goulards  after 

the  sheriff's  sale,  and [who]   took  a  new  one  on  all  the 

property  except  the  strip,  on  part  of  which  the  party  wall  is." 
Edge  v.  Goulard,  36  E.  47  (Chan.  1882).  No  adequate  remedy  at 
law.     Note  on  fictitious  action,  p.  44. 
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635.  Interest.  Syllabus.  "Where  a  mortgage  contains  no 
provision  that,  on  default  in  payment  of  interest,  both  principal 
and  interest  shall  become  due,  and  the  mortgagee  files  a  bill  to 
foreclose  for  non-payment  of  interest,  only  so  much  of  the 
premises  will  be  ordered  sold  as  will  realize  the  interest  and  costs, 
unless  it  appears  that  a  sale  of  part  will  materially  injure  the  se- 
curity for  the  principal."  Probasco  v.  Vaneppes  et  al.,  13  Atl. 
598  (Chan.  1888)  :  In  Deshler  v.  Holmes,  44  E.  581  (Err.  &  App. 
1888),  Syllabus.  "The  obtaining  of  a  decree  of  foreclosure  on  a 
mortgage  fixes  the  amount  of  the  debt,  and,  as  the  decree  draws 
but  six  per  cent,  interest,  if  the  mortgagor,  for  several  years  there- 
after, by  mistake,  pays  seven  per  cent,  (the  legal  rate  when  the 
bond  was  given,  and  for  which  it  was  drawn),  he  is  entitled  to 
have  the  one  per  cent,  excess  credited  on  the  decree."  In  Mutual 
Benefit  Life  Ins.  Co.  v.  Jackson,  31  E.  50  (Chan.  1879)  Syllabus. 
"A  complainant's  right  to  interest  as  well  as  principal,  under  a 
foreclosure  decree, — Held,  not  to  be  affected  by  a  decree  in  an- 
other suit  to  establish  the  title  to  the  premises  as  between  the  de- 
fendant and  third  parties,  in  which  the  decree  declared  that  the 
complainant's  mortgage  was  a  lien  on  the  premises  for  the 
amount  of  the  principal  only." 

636.  Damages  Deducted.  "If  the  mortgagee  foreclose  a  pur- 
chase-money mortgage  against  the  mortgagor,  and  the  mortgagor 
shows  that  the  covenant  against  incumbrances  has  been  broken  in 
such  manner  as  to  give  him  a  claim  to  substantial  damages,  he 
may  reduce  the  mortgagee's  demand  to  the  extent  of  those  dam- 
ages." Kuhnen  v.  Parker,  56  E.  289  (Chan.  1897),  ^^^^  ^^^^ 
cited. 
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637.  Mortgage  Given  as  Collateral  Security.  Syllabus.  ''A 
complainant,  who  holds  a  bond  and  mortgage  given  to  him  by 
the  mortgagor  as  collateral  security  merely,  for  a  debt  alleged  to 
be  due  to  him  from  the  latter,  should,  in  proceedings  for  the  fore- 
closure of  the  mortgage,  prove  his  debt,  and  if  it  be  less  than  the 
amount  due  on  the  mortgage,  take  a  final  decree  for  the  amount 
of  his  debt  and  interest  only."  Van  Deventer  v.  Stiger,  25  E. 
224  (Chan.  1874). 

638.  Mortgage  not  Bonnd  for  Note  G-iven  by  Mortg^or  for 
Goods  Sold  to  Him  to  Pay  Hxtgage  with  Proceeds  of.  Syllabus. 
"A  mortgage  was  given  to  secure  two  promissory  notes.  A  part 
of  one  of  the  notes  was  paid,  and  the  remainder  consolidated  with 
the  amount  due  on  the  other,  and  a  new  note  given  therefor.  To 
enable  the  mortgagor  to  make  payment  on  account  of  the  notes, 
and  to  that  end  to  use  money  which  he  needed  to  buy  goods  for 
his  store,  the  mortgagee  sold  him  goods  on  credit,  and  took  his 
note  therefor.  Held,  that  the  mortgagee  could  not,  as  against  a 
mortgagee  or  a  judgment  creditor,  include  and  recover  the  last 
note  on  foreclosure."    Jones  v.  Brogan,  29  E.  139  (Chan.  1878). 

639.  Firm  and  Individaal  Debt  Secured.  'The  answer. . 
admits  that  the  mortgage  [given  to  the  firm  to  secure  present  and 
future  indebtedness]  in  suit  was  intended  to  secure  the  firm  of 
Akin  and  Ferry,  and  Ferry  individually;  and  Mrs.  Meckert  by 
it  further  admits  that,  after  the  dissolution,  Meckert  dealt  with 
Ferry  [by  agreement]  on  the  security  of  the  mortgage.  Ferry, 
under  the  circumstances,  is  entitled  to  recover  under  the  mortgage 
his  individual  debt  and  the  partnership  debt  to  the  amount  to- 
gether of  the  money  which  the  mortgage  purports  to  be  made  to 
secure."    Ferry  v.  Meckert,  32  E.  41  (Chan.  1880). 

MO.  Bests.  "The  defendant,  [mortgagee  in  possession],  dur- 
ing several  years,  cut  wood  and  timber  from  the  premises,  and 
sold  it.  The  master,  in  stating  the  account,  made  annual  rests 
when  he  found  that  the  wood  and  timber,  and  the  rents  and  profits 
exceeded  the  interest  and  expenses,  and  applied  the  income,  first, 
to  the  interest  and  expense  account,  and  then  to  the  reduction  of 
the  principal.  This  was  objected  to  on  the  part  of  the  defendant. 
It  seems  to  me  the  master  was  right."  Shaeflfer  v.  Chambers,  6 
E.  558  (Chan.  1847). 

641.  "Discount"  construed.  Mortgage  made  by  trustee,  at 
written  request  of  cestui  que  trust:  "To  secure  notes  or  other 
commercial  paper  already  mad^  by  me  [c.  q.  t.]  or  endorsed  by 

me  and  discounted  for  me  by Neither  notes  nor  checks  made 

or  endorsed  by  Wilhelm  and  paid  by  the  bank,  or  for  him  at  his  re- 
quest, express  or  implied,  can  be  drawn  from  the  security  to 
which  the  bank  looked,  and  on  which  it  must  have  been  supposed 
to  rely."  Jones's  Exrs.  v.  State  Banking  Co.,  34  E.  545,  548  (Err, 
&  App.  1881),  Fair  import  of  word  discount. 

642.  Assmnption  of  Mortgage.  Syllabus.  "4.  One  suing  to 
foreclose  a  mortgage  cannot  recover  the  amount  of  a  prior  mort- 
gage which  he  had  agreed  to  pay  as  a  part  consideration  of  his 
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mortgage,  if  he  has  not  paid  it.  5.  After  decree  for  the  amount 
due,  the  mortgage  will  continue  to  secure  the  guaranty  and  as- 
sumption of  the  prior  mortgage."  Manhattan  v.  Savings  &  Loan 
Ass'n  of  New  York  v.  Massarelli  et  al,  42  Atl.  284  (Chan.  1899). 

643.  Admission  of  No  Set-Off.  Syllabus.  '"The  amount  due 
on  foreclosure  of  a  mortgage  was  ascertained  from  the  admis- 
sion of  a  former  owner  of  the  equity  of  redemption  contained  in  a 
declaration  of  no  set-off."  Wright  v.  Stone  Harbor  Improvement 
Co.,  69  E.  837  (Err.  &  App.  1905). 

644.  Loan  Association.  Syllabus,  "i.  A  mortgage  was  given 
to  a  loan  association,  to  run  ten  years,  to  secure  the  amount  of  a 
loan,  increased  by  adding  thereto  premiums  on  shares  of  stock 
subscribed  for  by  the  borrower  and  weekly  dues  on  the  stock  for 
ten  years,  all  to  be  paid  in  equal  monthly  installments,  the  mort- 
gage providing  that  on  failure  to  pay  any  of  the  installments 
when  due  all  should  at  once  become  due  and  payable.  Held,  that 
to  foreclose  such  mortgage  for  the  full  amount  for  non-payment 
of  an  installment,  without  any  rebate,  as  for  unearned  interest, 
premiums  or  dues,  would  be  to  enforce  a  penalty  which  cannot  be 
done  in  equity.  2.  On  the  foreclosure  of  such  a  mortgage  for 
failure  to  pay  an  installment,  there  must  be  a  rebate  of  the  in- 
terest on  such  payments  not  bearing  interest  as  are  not  yet  due, 
calculated  at  the  same  rate  used  by  the  parties  in  fixing  the  amount 
of  the  mortgage."  Greenville  Building  and  Loan  Ass*n  v. 
Wholey,  68  E.  92  (Chan.  1904)  and  cases  cited.  In  Conover  v. 
Grover,  31  E.  542  (Chan.  1879).  "Leggett  [assignee]  paid  for 
the  mortgages  the  amount  which  was  due  to  the  association  there- 
on, after  crediting  the  withdrawal  value  of  the  shares  surren- 
dered. He,  of  course,  is  entitled  to  recover  no  more  under  the 
mortgfages  than  the  association  would  be  entitled  to  recover." 

645.  Penalty.  Syllabus.  "By  an  agreement,  a  judgment 
creditor  was  to  accept  $30,000,  in  installments,  in  payment  of  his 
judgment  for  $60,000,  the  debtor  to  withdraw  a  pending  appeal 
on  such  judgment,  and  to  pay  the  installments  promptly,  or.  in 
default  thereof,  the  judgment  creditor  might  collect  the  full 
amount  of  the  judgment  ($60,000)  remaining  unpaid. — Held, 
that  failure  to  pay  according  to  the  agreement  could  not  be  re- 
garded as  a  forfeiture  or  penalty  which  it  was  inequitable  for  this 
court  to  enforce."  Ackerson  v.  Lodi  Branch  R.  R.  Co.,  31  E.  42 
(Chan.  1879).  In  Long's  Adm'r  v.  Long,  16  E.  67  (Chan.  1863). 
"Upon  a  bill  in  this  court  for  the  recovery  of  a  bond  debt,  either 
upon  the  bond  itself  or  a  mortgage  given  to  secure  the  bond,  the 
complainant  may  recover  the  full  amount  of  principal  and  in- 
terest due  upon  the  bond,  though  it  exceed  the  amount  of  the 
penalty.  But  whatever  doubt  may  exist  touching  the  right  to 
recover  either  at  law  or  in  equity,  beyond  the  penalty  of  the  bond, 
where  the  claim  is  founded  upon  the  bond  itself,  there  is  no  diffi- 
culty in  the  way  of  a  recovery  of  the  full  amount  due  for  prin- 
cipal and  interest  where  the  suit  is  founded,  [as  here],  not  upon 
the  bond,  but  upon  a  mortgage,  or  other  security."  Last  case 
cited  in  Hutchinson  v.  Swartsweller,  31  E.  208  (Chan.  1879). 
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INJUNCTION  AND  STAY. 

646.  Restraining  Sheriff  from  Delivering  a  Deed. 

647.  Execution  Stayed. 

64&  Restraining  Sale  by  Sheriff. 

649L  Suit  Stayed. 

650.  Waste. 

651.  Sale  Stayed. 

652.  Dissolution  of  Injunction.    Annulling  a  Stay  of  Execution. 

653.  Surplus  Money. 

646.  Restraining^  Sheriff  from  Delivering  a  Deed.  Syllabus. 
''When,  on  the  foreclosure  of  a  mortgage,  an  execution  had  been 
issued,  which  by  mistake  directed  the  sale  of  land  not  included  in 
complainant^s  mortgage,  nor  described  in  his  bill,  and  by  virtue 
of  which  the  sheriff  had  sold  such  land,  an  injunction  will  issue 
to  restrain  the  sheriff  from  delivering  the  deed."  Corles  v.  Lash- 
ley,  15  E.  116  (Chan.  1862). 

647.  Execution  Stayed.  "He  [second  mortgagee]  made  the 
respective  holders  of  the  first  and  third  mortgages,  parties  defend- 
ant. A  final  decree  was  entered  in  favor  of  the  first,  second,  and 
third  mortgagees  for  their  respective  mortgage  debts,  with  interest 

and  costs,  and  an  execution  was  issued Wightman,  the 

owner  of  the  equity  of  redemption,  [Permitted  the  foreclosure 
suit  to  proceed  to  decree  and  execution,  in  the  expectation  of 
being  able  to  raise  the  money  to  pay  off  the  first  and  second  mort- 
gages before  sale'],  having  paid  off  the  first  and  second  mort- 
gages, filed  his  petition  praying  that  the  execution  may  be  stayed, 
except  so  far  as  the  costs  of  the  holder  of  the  third  mortgage  are 
concerned.  He  [truly]  insists  that  the  principal  of  that  mortgage 
is  not  due and  he  claims  that  there  are  no  arrears  of  in- 
terest   His  omission  to  defend  himself  against  the  third 

mortgagee  has  done  no  injury  to  the  holder  of  that  incumbrance, 
nor  does  it  preclude  him  from  the  relief  to  which  he  would  other- 
wise be  entitled."     Sire  v.  Wightman,  25  E.  102  (Chan.  1874). 

648.  Bestraining  Sale  by  Sheriff.  On  decree  and  a  A,  fa, 
commanding  the  sheriff  to  sell  so  much  of  the  mortgaged  prem- 
ises as  would  pay  the  debt.  Syllabus.  "On  the  petition  of  one  of 
the  defendants,  a  purchaser  from  the  mortgagor  of  a  part  of  the 
premises,  and  the  facts  therein  stated,  an  injunction  was  allowed, 
restraining  the  sheriff  from  selling  the  part  which  had  been  con- 
veyed to  this  defendant  until  the  further  order  of  the  court ;  and 
it  was  subsequently  directed  that  the  part  remaining  in  the  mort- 
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gagor  should  be  first  sold."    Winters  v.  Henderson,  et  al.,  6  E. 
31  (Chan.  1846). 

649.  Suit  Stayed.  Syllabus.  "A  suit  to  foreclose  a  purchase- 
money  mortgage  on  lands  conveyed  to  the  mortgagor  by  deed 
with  covenant  against  incumbrances,  which  were,  at  the  date  of 
the  deed,  and  at  the  commencement  of  the  suit,  subject  to  judg- 
ments, the  amount  due  on  the  judgments  exceeding  that  due  on 
the  mortgage,  so  that  no  deduction  could  be  made  from  the  mort- 
gage debt,  stayed  until  the  premises  should  be  released  from  the 
lien  of  the  judgments."    Dayton  v.  Dusenbury,  25  E.  no  (Chan. 

1874). 

660.  Waste.  "There  is  waste  charged,  so  as  to  diminish  the 
complainant's  security,  and  that  is  always  a  sufficient  ground  for 
an  injunction  as  between  mortgagor  and  mortgagee.*'  Capner  v. 
Flemington  Mining  Co.,  3  E.  469  (Chan.  1836).  In  Van  Der- 
veer  v.  Tallman  et  al.,  i  E.  9  (Chan.  1830),  "An  injunction  can- 
not issue  against  the  purchasers  by  name,  thev  not  being  parties 
to  the  bill." 

661.  Stay  of  Sale.  Syllabus.  "The  statute  (Rev.  'Chancery' 
p.  117,  section  73),  [Com.  St.  p.  430  section  55],  allowing  an  ab- 
sent defendant  to  enter  an  appearance  before  the  sale  of  the 
premises  under  foreclosure,  and  thereupon  authorizing  a  super- 
sedeas to  be  issued,  [to  the  master  to  stay  the  sale  of  the  mort- 
gaged premises],  is  not  mandatory.  To  justify  the  interference 
of  the  court,  such  party  ought  to  show  surprise  and  merits." 
Homer  v.  Corning,  28  E.  254  (Err.  &  App.  1877).  In  Am.  Dock 
and  Imp.  Co.  v.  Trustees  of  Public  Schools,  35  E.  257,  258  (Err. 
&  App.  1882),  "A  mortgagor  who  mortgages  an  embarrassed  title, 
or  whose  title  has  subsequently  become  clouded,  cannot,  in  the  ab- 
sence of  fraud,  have  the  foreclosure  proceedings  held  back  on 
account  of  an  apprehension  that  the  mortgaged  premises  will  not 
bring  full  value  at  a  foreclosure  sale.    His  remedy  is  redemption 

The  stay  of  execution  and  sale  under  the  decree  is  sought 

by  parties  who  were  not  parties  to  the  foreclosure  suit,  and  against 
whose  claim  of  title  a  sale  will  be  destitute  of  all  legal  force.  A 
court  of  equity  will  ordinarily  [except  for  fraud  or  irreparable 
injury]  not  interfere  to  enjoin  a  sale  of  lands  under  an  execution 
against  one  person,  the  title  to  which  is  claimed  by  another,  for 
the  manifest  reason  that  the  sale  will  not  prejudice  the  rights  of 
the  latter,  and  the  question  of  title  is  properly  triable  in  a  court 
of  law."  In  Davis  v.  Flagg,  35  E.  491  (Err.  &  App.  1882).  Syl- 
labus. "If  the  money  secured  by  a  mortgage  is  justly  due,  the 
motives  of  a  person  in  acquiring  an  assignment  of  it,  and  in 
foreclosing  it,  and  his  refusal  to  assign  it  to  a  third  party,  the 
money  due  being  tendered  to  him,  lay  no  ground  for  the  staying 
of  such  foreclosure  suit." 

652.  Dissolution  of  Injunction.  Annulling  a  Stay  of  Execu- 
tion. "It  is  well  settled  that  the  purchaser  of  real  estate  by  deed 
of  warranty,  has  a  right  to  relief  [by  injunction]  in  equity  against 
the  vendor,  who  seeks  to  enforce  the  payment  of  a  bond  and 
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mortgage,  given  for  the  purchase-money,  until  a  sUit  actually 
brought  to  recover  the  premises,  by  a  person  claiming  them  by 
paramount  title  shall  have  been  determined.    He  is  not  obliged  to 

look  merely  to  the  covenants  in  the  deed The  fund  in  his 

hands  is  a  security,  of  which  it  would  be  inequitable  to  deprive 
him.  And  this  rule  applies  whether  the  purchaser  had  notice  of 
the  outstanding  claim  or  not.  Indeed,  in  practice,  it  not  infre- 
quently happens,  that  notice  of  such  claim  induces  the  purchaser 

to  require  a  covenant  against  it The  ground  upon  which 

the  equity  existing  between  the  obligor  and  obligee  passes  to  the 
assignee  is,  that  the  assignee  may,  before  taking  the  assignment, 
go  to  the  obligor  and  learn  whether  there  is  any  set  off  or  objec- 
tion to  the  bond.     In  this  case,  the  assignees made  the 

proper  inquiry,  and  were  governed  by  the  answer.  If  the  obligor 
misled  them,  or  gave  assurance  of  payment,  notwithstanding  the 
existence  of  the  suit  for  the  premises,  he  has  waived  his  equitable 
right  to  withhold  the  money  until  the  suits  are  determined.  He 
has  removed  the  equity  himself,  and  should  not  seek  to  have  it 
restored.  He  made  a  promise  upon  which  the  defendants  relied, 
and  he  should  not  complain  that  they  now  ask  him  to  fulfill  it." 
Injunction  dissolved.  Jacques  v.  Esler  et  al.,  4  E.  462,  464  (Chan. 
1844,  and  cases  cited.  In  Bell  v.  Romaine,  30  E.  28  (Chan.  1878). 
Motion  to  dissolve  injunction  restraining  defendant  from  prose- 
cuting a  suit  at  law  on  a  bond,  denied,  where  defendant's  agent 
had  waived  and  had  repeatedly  waived  payment  at  the  day  speci- 
fied; citing  (at  p.  27)  cases  of  relief  against  time  forfeiture.  In 
Ayers  v.  Casey,  72  L.  224  (Err,  &  App.  1905).  "The  order  re- 
ferred to  in  the  second  ground  of  complaint  was  one  annulling  a 
stay  of  execution  which  the  Chancellor  had  granted  on  the  peti- 
tion of  the  defendants  pending  the  advertisement  of  sale.  In 
such  an  order  there  was  no  reason  for  stating  a  time  for  the  sale. 
That  time  was  to  be  determined  by  the  sheriff  under  the  authority 
g^ven  by  the  writ  of  execution,  and  in  accordance  with  the  adver- 
tisement and  adjournments  of  the  sale." 

653.  Surplus  Money.  Motion  to  revive  and  continue  injunc- 
tion. "When  an  injunction  has  been  dissolved  by  the  Chancel- 
lor, this  court,  upon  an  appeal  from  that  order,  will  usually  re- 
vive the  injunction,  either — i.  Upon  a  pure  injunction  bill,  when 
the  whole  matter  in  controversy  is  the  continuance  of  the  injunc- 
tion, and  where,  consequently,  the  object  of  the  suit  would  be  un- 
avoidably defeated  if  the  party  were  not  temporarily  restrained  by 
the  order  of  this  court,  or  2.  When  it  clearly  appears  that  the 
intervention  of  the  power  of  this  court  is  necessary  to  prevent 

great  and  irreparable  mischief  to  the  rights  of  the  appellant 

The  whole  controversy  relates  to  the  disposition  of  the  surplus 

money  after  satisfying  the  mortgage Depriving  the  legal 

owner  [purchaser  at  Sheriff's  sale]  of  the  land  of  his  possession 
can  be  in  no  wise  necessary  to  a  just  disposition  of  the  surplus 

It  is  obvious  that  a  serious  and  irreparable  evil  will  be  done 

by  keeping  the  purchaser  out  of  the  possesion  of  the  land."    Dis- 
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solution  sustained.  Van  Walkenburgh  v.  Rahway  Bank  et  al.. 
8  E.  725  (Err.  &  App.  1850). 

In  Sdienck  v.  Conover,  13  E.  33  (Chan.  i860).  "The  whole 
controversy  in  the  cause  relates  to  the  validity  of  certain  judg- 
ments, which  are  claimed  as  liens  upon  the  mortgaged  premises 
subsequent  to  the  lien  of  the  mortgages.  The  amount  of  undis- 
puted mortgage  debts  established  by  the  decree  [is  very  large] 

Not  a  dollar  of  interest  appaars  even  to  have  been  paid 

upon  either  of  the  mortgage  debts.  There  is  no  reason  why  the 
mortgage  creditors  should  be  longer  delayed  in  the  recovery  of 
their  claims  by  reason  of  the  appeal.  The  whole  controversy  re- 
lates to  the  surplus  remaining  of  the  proceeds  of  the  sale  after 
the  satisfaction  of  these  incumbr.ances.  The  defendant's  rights 
under  the  appeal  will  be  fully  protected  by  directing  the  sheriff  to 
bring  the  surplus  money,  if  any  there  should  be,  after  the  pay- 
ment of  the  mortgage  debts,  into  this  court,  to  abide  the  decision 
of  the  Court  of  Appeals  and  the  further  order  of  the  court." 
In  State  Bank  at  Morris  v.  Bell,  7  E.  376  (Chan.  1848),  "It  is  a 
decree  for  sale  to  satisfy  the  mortgage  of  the  Bank  [first  mort- 
gagees]  and  merely  provides  that  if,  on  the  sale a 

surplus  shall  arise  after  paying  the  Bank  mortgage,  it  shall  be 
applied  on  the  Bell  mortgage.  Since  the  decree,  the  interest  due 
Bell  has  been  paid,  and  there  is  nothing  now  due  Bell  for  either 
principal  or  interest ;  and  his  principal  does  not  become  due  till 
1855.  He  has  no  control  of  the  execution,  and  has  no  right  to 
direct  the  master  to  proceed  to  sell.  It  is  not  the  duty  of  the 
master  to  sell  if  the  complainants  in  the  cause  do  not  desire  it" 
Execution  stayed  until  the  order  of  the  complainants  or  of  this 
court  to  the  contrary. 
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654.  Interest  Provision  Enforced  and  Relieved  from. 

655.  Principal  Not  Due. 

656.  Conflict  Between  Bond  and  Mortgage. 
6S7-  Waiver  of  Default. 
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659a.  Unpaid  Interest  Recoverable  by  Purchaser. 
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654.  Interest  Provision  Enforced  and  Believed  from.  "The 
only  question  presented  is,  whether  the  court  will  relieve  the 
complainant  from  the  payment  of  the  full  amount  [$40,000]  se- 
cured by  the  bond  and  mortgage upon  the  payment  of  the 

decreed  interest  and  costs Condition that  if  the  in- 
terest money  should  remain  unpaid  for  thirty  days  after  it  was 
due  and  payable,  then  the  principal  money  should  be  due  and  pay- 
able. The  object  of  this  was  to  secure  the  prompt  payment  of  the 
interest  on  the  debt.  The  first  interest  money  that  became  due 
was  unpaid,  and  the  thirty  days  were  permitted  to  expire.  The 
complainant  was  compelled  to  file  this  bill  to  enforce  the  pay- 
ment of  his  debt The  parties  have  made  this  [prompt  pay- 
ment] the  essence  of  their  contract In  this  case  the  penalty 

is  not  designed  as  a  mere  security,  but  its  very  object  is  to  secure 

prompt  payment The  agreement  itself  is  a  reasonable  one. 

Time  is  the  essence  of  the  contract,  and  there  was  no  hardship 

in  making  it  so If  I  relieve  the  defendant  in  this  case,  I 

must  take  the  ground,  that  a  person  cannot  make  a  loan  upon 
condition  that  the  credit  shall  be  a  long  or  short  one,  depending 
upon  the  promptness  of  the  borrower's  paying  the  interest ;  and 
that  if  the  agreement  is  that  the  borrower  shall  have  ten  year's 
credit  if  he  pays  his  interest  promptly,  but  a  shorter  time  if  he 
makes  default,  though  he  makes  default  this  court  will  give  him 
the  long  credit  in  spite  of  the  agreement."  Parties  made  time  the 
essence  of  the  contract.  Baldwin  v.  Van  Vorst,  10  E.  579-585 
(Err.  &  App.  1856). 

In  De  Groot  v.  McCotter,  19  E.  533,  535  (Err.  &  App.  1868), 

"The  parties,  [debtor  and  assignee] agreed  by  parol,  that 

the  quarterly  payments  of  interest  should  thereafter  be  made 
there,  fat  defendant's  place  of  business],  and  the  complainant 
promised  to  call  at  that  place  and  receive  the  interest  which  would 
from  time  to  time  fall  due,  declining  to  give  the  street  and  num- 
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ber  of  his  residence  in  Jersey  City The  reason  of  default, 

so  to  call  it,  in  the  payments  of  interest  was  because  the  com- 
plainant failed  to  call  at  the  place  appointed,  and  there  receive 

the   quarterly  payments  as   they   respectively   fell   due If 

the  default  or  omission  to  pay  the  [May]  interest  within  thirty 
days  after  it  became  due,  was  the  result  of  honest  mistake  or  mis- 
apprehension, into  which  the  defendant  was  led  by  the  acts  or  dec- 
larations of  the  complainant,  a  court  of  equity  will  not hold 

the  failure  to  pay,  a  forfeiture  of  the  credit The  question 

here  is,  whether  the  default  has  happened,  if  the  omission  to  pay 
was  caused  by  the  defendant's  reliance  in  good  faith  on  the  parol 
agrement:  He  [complainant]  declined  to  accept  the  May  interest 
which  was  then  [later]  tendered,  because  not  accompanied  with 

an  offer  of  the  principal He  said,  in  effect,  that  he  would 

receive  no  more  quarterly  payments  of  interest,  not  because  he 
recalled  his  parol  agreement  so  to  do,  but  on  the  ground  that, 
from  what  had  already  taken  place,  he  was  entitled  to  the  penalty, 
and  that  he  would  accept  that  and  nothing  else The  com- 
plainant, by  his  own  conduct,  prevented  a  strict  tender  [of  the 
second  quarter's  interest]."  No  default.  Wilson  y.  Bird,  28  E. 
354  (Chan.  1877).  In  Spring  v.  Fisk,  21  E.  177,  180  (Chan. 
1870),  and  cases  cited,  "The  only  question  then  to  be  considered 
is,  whether  when  a  mortgagor  or  his  agents,  by  inattention  or  in- 
advertence, overlook  or  forget  the  name  or  residence  of  the  per- 
son to  whom  the  interest  is  to  be  paid,  this  shall  excuse  payment 
of  it  in  the  time  stipulated,  so  as  to  prevent  the  principal  from 

coming  due  as  provided  in  the  mortgage.     The  excuse is 

mere  negligence 'The  forfeiture  has  been  incurred,  and  the 

contract  will  be  enforced  as  well  in  equity  as  at  law.' "  In  Ser- 
rell  V.  Rothstein,  49  E.  386  (Chan.  1892),  "It  was  her  [defend- 
ant's] design  to  defer  payment  to  the  utmost  limit  of  the  grace, 

and in  relying  upon  her  son's  calculation,  she  waited  one 

month  after  the  interest  became  due,  instead  of  thirty  days 

Her  miscalculation  was  the  result  of  her  carelessness,  which  can- 
not be  regarded  in  equity  as  a  mistake [Mortgage  dated  on 

the  29th  of  July:]  "Two  of.  them  [the  thirty  days  of  grace]  ex- 
pired in  July,  and,  after  twenty-eight  more  of  them  had  expired 
in  August,  the  thirty  days  of  grace,  given  by  the  contract,  were  at 
an  end."  The  day  upon  which  interest  became  due  and  payable 
is  not  counted.     Voorhis  v.  Murphy,  25  E.  435  (Chan.  1875). 

Carelessness.  In  Martin  v.  Melville,  11  E.  223  (Chan.  1856), 
"The  mistake  was  a  very  natural  one.  The  bond  is  dated  March 
1st,  1854,  conditioned  to  pay  $1,000  on  the  ist  of  March,  1857, 
with  interest  payable  on  the  first  days  of  May  and  November  in 
each  year.  Thus  ten  dollars  interest  became  due  on  the  ist  of 
May,  1854,  which  was  two  months  after  the  making  of  the  bond. 
The  defendants  state  that  when  they  gave  the  bond,  they  did  not 
notice  that  it  was  drawn  in  this  way,  and  thus  fell  into  the  mis- 
take  mistake  of   this  kind is   sufficient,   of  itself,  to 

justify  the  court  in  relieving  the  defendants."    Waiver  also.   I^ 
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Thome  v.  Mosher,  20  E.  262  (Chan.  1869),  "This  offer  was 
neither  payment  nor  tender,  but  the  refusal  was  an  excuse  for 
not  making  tender.  In  this  case,  the  money  was  in  the  defend- 
ants' hands  at  the  making  of  the  offer,  and  could  have  been  seen 
by  the  complainant,  but  was  not.  It  would  have  been  taken  en- 
tirely out  of  the  purse  and  offered  to  her,  had  she  not  positively 
refused  to  take  it.  This  is  a  sufficient  excuse  for  not  making  the 
actual  tender."  Exclusion  of  first  day  in  reckoning  time.  Prin- 
cipal of  mortgage  did  not  become  due.  In  Ackens  v.  Winston,  22 
E.  447  (Chan.  1871).  When  the  conditions  for  the  immediate 
payment  of  the  principal  are  not  expressed  with  explicitness  and 
accuracy,  the  court  will  not  enforce  same. 

665.  Principal  Hot  Due.  Syllabus.  "On  a  sale  of  lands,  $500 
-were  retained  by  the  purchaser,  out  of  the  consideration,  as  an 
indemnity  against  an  alleged  right  of  dower  in  the  premises,  and 
a  bond  and  mortgage  thereon,  given  by  him  to  the  vendor  to 
secure  that  amount  and  'lawful*  interest,  the  principal  payable 
only  on  the  extinguishment  of  the  claim, — Held  (i)  That  the 
mortgage  could  be  foreclosed  for  arrears  of  interest,  [payable 
annually],  although  the  principal  had  not  become  due  through 
the  extinguishment  of  the  alleged  claim  of  dower."  Van  Doren 
^.  Dickerson,  33  E.  388  (Chan.  1881). 

656.  Conflict  between  Bond  and  Mortgage.  Syllabus.  "Where 
a  mortgage  specially  provided  that  the  equity  of  redemption 
should  run  to  the  maturity  of  the  bond,  no  bill  to  foreclose  can 
be  filed  until  the  expiration  of  that  time,  although  the  bond  gave 
the  mortgagee  an  option  to  declare  it  due  at  any  prior  time  on 
default  of  payment  of  interest,  since  a  decree  of  foreclosure  neces- 
sitates a  sale  which  is  a  final  bar  to  the  equity  of  redemption  under 
the  laws  and  practice  of  New  Jersey."  Phillips  v.  Youmans,  57 
E.  130  (Chan.  1898). 

667.  Waiver  of  Default:  "By  the  terms  of  the  bond  and 
mortgage,  the  right  was  reserved  to  the  mortgagee  to  demand  im- 
mediate payment  of  the  principal  debt  for  any  default  in  the  pay- 
ment of  interest  thereon.  This  right  recurred  as  each  installment 
of  interest  fell  due,  and  his  failure  to  enforce  it  for  one  default 
did  not  operate  to  deprive  the  mortgagee  of  his  option  to  call 
for  the  immediate  payment  of  the  principal  for  a  subsequent  de- 
fault in  the  payment  of  interest,  any  more  than  it  operated  to  re- 
lieve the  mortgagor  from  the  necessity  of  paying  the  subsequent 
installments  as  they  fell  due."  Industrial  Land  Development  Co. 
V.  Post,  55  E.  560  (Err.  &  App.  1897).  O'Connor  v.  Meskill  et 
al..  39  Atl.  1061  (Chan.  1898).  Bell  v.  Romaine,  36  E.  28  (Chan. 
1878),  and  cases  cited,  Where  a  wife  had  habitually  waived  her 
agent's  parol  extension  of  time  of  payment,  another  extension 
may  be  deemed  a  waiver.  In  Sire  v.  Wightman,  25  E.  104  (Chan. 
1874),  "His  acceptance  of  the  interest  which  was  due  in  June, 
1871,  accompanied  as  it  was  by  his  deliberate  acknowledgement 
of  the  receipt  as  of  the  very  day  on  which  it  had  fallen  due,  was 
a  waiver  of  the  forfeiture  to  which  he  had  become  entitled.    To 
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this  is  super-added  his  acceptance  of  the  interest  from  time  to 
time  as  it  became  due  for  two  years  thereafter,  up  to  the  com- 
mencement of  the  suit." 

658.  Extending  Time  of  Payment.  Syllabus.  "An  agreement 
by  a  mortgagee  to  go  into  partnership  with  the  mortgagor,  and  to 
cancel  a  mortgage  held  on  the  premises  where  the  business  is  to 
be  carried  on,  as  the  mortgagee's  share  of  the  capital ;  if  aban- 
doned before  the  next  payment  of  interest  becomes  due,  does  not 
amount  to  an  agreement  to  extend  the  time  of  payment  of  the 
interest  so  as  to  save  a  forfeiture  of  credit,  incurred  by  the  non- 
payment of  the  interest."  Fausel  v.  Schabel,  22  E.  126  (Chan. 
1871). 

659.  Fart  of  Premises  to  be  Sold.  ''In  such  case  [foreclosure 
of  mortgages  for  the  non-payment  of  interest]  the  general 
rule  is,  that  only  so  much  of  the  property  as  may  be  necessary  to 
raise  the  amount  of  the  interest  in  default  shall  be  sold."  Mc- 
Fadden  v.  Mays  Landing  and  Egg  Harbor  City  R.  R.  Co.,  49 
E.  189  (Chan.  1891).  Com.  St.  p.  430,  section  50,  Provides  when 
the  whole  of  the  mortgaged  premises  are  to  be  sold. 

659a.  XTnpaid  Interest  Becoverable  by  Purchaser.  Syllabus. 
"An  agreement  by  the  seller  of  mortgaged  lands  to  'reimburse  and 
pay'  to  the  purchaser  thereof  the  'interest  accruing'  on  the  mort- 
gages up  to  a  specified  date — Held,  enforceable  though  the  pur- 
chaser had  not  in  fact  paid  such  interest."  v.  McLaughlan,  83  L. 
107  (Sup.  Ct.  1912). 


CHAPTER  LXXXVI. 

JURISDICTION. 

660.  Hostile  Titles. 

661.  Lands  Not  in  New  Jersey. 

662.  Waste. 

663.  Statutory  Liens. 

664.  Partition. 

659b.  Compound  Interest.  "Under  the  authority  of  Force  v. 
City  of  Elizabeth,  28  N.  J.  Eq.  403  [Chan.  1877],  compound  in- 
terest [on  overdue  coupons]  cannot  be  allowed."  West  End 
Trust  Co.  V.  Wetherill  et  al.,  78  Atl.  758  (Err.  &  App.  1910). 

660.  Hostile  Titles.  "A  foreclosure  suit  is  not  a  proper  pro- 
ceeding in  which  to  litigate  the  rights  of  a  party  claiming  title  to 
the  mortgage  premises  in  hostility  to  the  mortgagor."  Coe  v. 
N.  J.  Midland  Railway  Co.,  31  E.  116  (Chan.  1879),  and  cases 
cited,  affirmed  34  E.  266  (Err.  &  App.  1881). 

661.  Lands  Hot  in  Hew  Jersey.  "It  is  clear  that  this  court 
cannot  compel  a  sale  of  the  Wisconsin  lands,  and  an  appropria- 
tion of  the  proceeds  to  the  satisfaction  of  the  complainant's  mort- 
gage. They  are  beyond  the  jurisdiction  and  control  of  the  court." 
Remedy.  Tiffany  v.  Crawford,  14  E.  284  (Chan.  1862).  Cook 
V.  Weigley,  68  E.  480  (Chan.  1904).  Lands  described  in  mort- 
gage as  in  the  State  of  N.  J.,  in  the  absence  of  proof  that  they 
were  in  N,  Y.,  are  so  treated. 

662.  Waste.     ''The  recent  decision  of  Vice  Ch.   Pitney  in 

Tate  V.  Field  (1897)  56  N.  J.  Eq.  35,  40 affirmed  the  right 

of  a  complainant  to  recover  damages  for  waste  on  a  bill  to  fore- 
close, and  a  subsequent  decree  in  this  same  cause  for  the  dam- 
ages ascertained  after  a  deficiency,  was  affirmed  by  the  Court  of 

Errors  and  Appeals  (1898),  57  N.  J.  Eq.  53 Id.  on  appeal 

( 1898)  57  N.  J.  Eq.  632."  Prudential  Ins.  Co.  v.  Guild,  64  Atl. 
695  (Chan.  1906). 

663.  Statutory  Liens.  "Of  the  power  of  this  court  to  deter- 
mine when  necessary,  in  a  suit  for  foreclosure,  the  validity  of 
statutory  liens  [water  rents]  claimed  upon  the  property,  there 
can  be  no  doubt."  Provident  Inst.  v.  Allen,  37  E.  37  (Chan. 
1883). 

664.  Partition.  "It  was  urged  that  there  had  been  a  verbal 
partition,  and  the  court  was  called  upon  to  recognize  that  parti- 
tion as  so  made  between  certain  co-tenants.  As  to  this  I  also  say 
that  this  court  will  not,  in  a  foreclosure  suit,  attempt  to  determine 
the  quantity  of  interest  or  estate  covered  by  the  mortgage.    This 
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rule  is  so  reasonable  that  I  know  of  no  exception,  except  in  par- 
titions under  the  Statute,  the  Statute  itself  then  limiting  the 
operation  of  the  mortgage  lien  to  the  parcel  assigned  to  the  mort- 
gagor. Emson  v.  Polhemus,  i  Stew.  Eq.  439."  Moore  v.  Clark, 
40  E.  153  (Chan.  1885). 
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665.  Ho  Laches.  ''The  complainant's  [subsequent  mortgagee 
not  made  party  to  foreclosure  of  prior  mortgage]  mortgage  was 
given  for  a  full  consideration  and  is  a  valid  security.  That  Dur- 
yea  and  those  who  claim  under  it,  have  held  it  from  May  7th, 
1856,  to  July  1st,  1873,  the  time  of  filing  the  bill  in  this  cause, 
without  attempting  to  compel  payment  of  it,  will  not  deprive  the 
complainant  of  his  rights  under  it."  Chilver  v.  Weston,  27  E. 
437  (Chan.  1876}.  In  Gray's  case,  51  E.  431  (Chan.  1893),  "The 
complainant  cannot  be  said  to  be  in  fault  when  he  has  done  all. 
that  the  law  requires.  In  this  case  the  complainant's  $6,000  mort- 
gage was  recorded  at  the  commencement  of  the  condemnation 
proceedings.  Nothing  whatever  intervened  of  which  he  had 
notice'  until  after  he  exchanged  that  mortgage  for  another.  It 
seems  very  plain  that,  under  the  law  (he  having  no  notice  of  the 
condemnation  proceedings)  he  had  twenty  years  from  the  date 
of  the  substituted  mortgage  in  which  to  assert  his  rights.  It  was 
the  defendant  railroad  company  that  was  in  fault  in  neglecting 

to  make  this  mortgagee  a  party.    This  it  did  at  its  peril It 

cannot  charge  the  complainant  with  laches  when  he  simply  asserts 
his  rights  within  the  statutory  period." 

666.  Laches.  "A  simple  case  for  foreclosure  has  thus  been 
pending  in  the  court,  without  an  obstacle  interposed  by  the  de- 
fendant, for  a  period  of  over  fourteen  years It  is  eminently 

unjust  and  oppressive  to  the  defendant."  Bill  dismissed.  Also 
failure  to  contradict  evidence.  •  Shipman  v.  Cook  et  al.,  16  E.  255 
(Chan.  1863).  In  Coles  v.  Vanneman,  51  E.  323  (Err.  &  App. 
1893),  ^^^  cases  cited,  Syllabus.  "Although  the  mental  infirmi- 
ties of  complainant's  intestate  were  such  as  to  throw  upon  de- 
fendant the  burden  of  proving  that  his  dealings  with  him  in  pro- 
curing the  surrender  of  a  mortgage,  with  a  receipt  in  full  en- 
dorsed thereon,  were  fair  and  honest,  yet,  where  the  family  of 
such  intestate,  well  knowing  his  mental  aberrations,  being  ac- 
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quainted  with  his  transaction  with  defendant,  and  seeing  his  sub- 
sequent dissatisfaction  therewith,  take  no  steps  to  procure  redress 
until  after  his  death,  which  occurred  eight  years  after  the  sur- 
render of  the  mortgage,  they  are  guilty  of  inexcusable  laches." 
Two  witnesses  dead.  Collection  of  cases  of  laches  in  challenging 
deliberate  seal  to  instruments,  in  Lutjen  v.  Lutjen,  64  E.  781 
(Err.  &  App.  1902),  consult.  In  Cartun  et  al.  v.  Myers  et  al.,  82 
Atl.  14  (Err.  &  App.  191 1 ).  Failure  for  ten  years  to  discover  de- 
ficiency of  acreage,  by  a  purchase-money  mortgagee  in  possession 
of  the  land,  fatal  to  reduction  on  the  mortgage  debt  for  short- 
age, when  such  reduction  would  fall  on  an  innocent  holder  for 
value.  In  Price  v.  Gray,  34  Atl.  678  (Chan.  1896).  Laches  ap- 
plied in  favor  of  a  mortgagee,  against  a  married  woman,  not 
under  the  influence  of  the  marital  relation  for  nine  years,  for  not 
sooner  (though  with  knowledge  of  the  fraud),  trying  to  estab- 
lish her  title  to  property  conveyed  by  her  husband  to  his  son  in 
fraud  of  marriage  agreement  with  her,  and  by  said  son  mortgaged 
for  a  valuable  consideration.*' 

In  Kappes  v.  Rutherford  Park  Association,  60  E.  130  (Chan. 
1900),  Syllabus.  *'A  purchaser  at  foreclosure  sale,  who  does  not 
record  his  deed,  and  fails,  for  twenty-two  years,  to  make  any 
claim  under  it,  is  guilty  of  such  laches  as  will  preclude  his  grantee 
from  claiming  title  through  such  deed  against  a  party  purchasing 
the  premises  in  good  faith,  without  notice,  actual  or  constructive, 
except  such  as  would  have  been  afforded  by  examination  of  the 
records  of  the  court  in  which  foreclosure  took  place,  and  who  con- 
tinues in  possession  for  fifteen  years."  In  Smith  v.  Davis  et  al., 
19  Atl.  541,  (Chan.  1890),  Syllabus.  "A  second  mortgagee  who 
has  taken  his  mortgage  with  notice  of  the  fact  that  the  first  mort- 
gage had  been  assigned  to  the  person  in  possession  of  the  mort- 
gaged premises  during  the  pendency  of  foreclosure  proceedings, 
and  that  the  suit  had  never  been  revived  in  the  name  of  the  as- 
signee, cannot,  after  standing  by  two  years  during  the  progress 
of  this  litigation,  and  four  years  after  the  assignment  was  made, 
attack  the  decree,  and  charge  the  assignee  with  the  rents  and 
profits  as  a  mortgagee  in  possession." 

667.  Limitation.  Three  Leading  Cases.  *'The  answer  alleged 
that  the  mortgage  debt  had  not  in  any  way  been  recognized  by 
the  obligor  or  any  one  claiming  under  him  for  over  twenty  years 
before  the  filing  of  the  bill,  and  set  up  the  bar  of  the  Statute  of 

limitations In  Conover  v.  Wright,  2  Halst.  Ch.  612  [Err. 

&  App.  1848]  :  'Whether  courts  of  equity  act  in  obedience  or  in 
mere  analogy  to  the  statutes  of  limitations,  it  has  become  a  set- 
tled rule  that  they  will  apply  them,  in  similar  cases  within  the 
sphere  of  their  jurisdiction,  equally  with  courts  of  law.  They 
have  always  felt  themselves  bound  by  the  spirit  and  meaning  of 
these  statutes,  and  ordinarily  act  in  conformity  with  them.  I" 
cases  concurrent  with  a  remedy  at  law,  they  always  allow  them  to 
be  pleaded,  and  a  party  is  not  permitted  to  evade  their  elTect  by 
resorting  to  another  forum.*     Similarly,  Chancellor  Vroom,  in 
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Executors  of  Wanamaker  v.  Van  Buskirk,  Sax.  dpi  [Chan. 
1832],  said:  'The  Statute  of  limitations  does  not  apply  in  terms 
to  courts  of  equity,  but  it  is  well  known  that  they  have  always 
felt  themselves  bound  by  the  principles  of  the  statute,  and,  except 
in  cases  of  strict  trust  and  matters  purely  equitable  in  their  nature, 

have  acted  in  conformity  with  them' The  principle  thus 

supported  should  be  applied  to  the  case  in  hand.  The  claim  of 
the  complainant  is  not,  in  its  nature,  equitable  at  all.  It  is 
brought  into  the  court  of  chancery,  not  to  enforce  any  equity  be- 
longing to  him,  but  that  the  court  may  dispose  of  the  equity  of  the 
defendant.  The  complainant's  rights,  under  both  his  bond  and 
his  mortgage,  are  purely  legal  in  their  nature,  and  as  they  have 
been  barred,  that  under  the  bond  by  the  lapse  of  sixteen  years 
since  the  last  payment  was  made  and  that  under  the  mortgage  by 
the  lapse  of  twenty  years  since  the  breach  of  the  condition,  they 
should  be  denied  in  equity  as  well  as  at  law.*'  Blue  v.  Everett,  56 
E.  455,  460  (Err.  &  App.  1897),  and  cases  cited. 

In  Colton  V.  Depew,  60  E.  457-464  (Err.  &  App.  1900),  ''The 
defence  thus  brought  forward  presents  the  question  [as  to  the  ap- 
plication of  the  Statute  of  limitations  in  equity  treated  of  in  Blue 

V.  Everett,  supra] and  the  construction  of  the  Statute  in  a 

court  of  law  where  title  in  the  mortgagor  arising  from  his  pos- 
session is  set  up  to  defeat  an  action  of  ejectment  by  the  owner  of 

the  mortgage The  conveyance  of  the  mortgaged  estate  by 

the  owner  to  the  mortgagee  is  a  legal  conveyance,  on  which  eject- 
ment may  be  brought  in  the  same  manner  and  subject  to  the  same 
defences  and  governed  by  the  same  legal  rules  as  if  the  deed  of 
conveyance  had  been  absolute.  A  mortgagee  has  a  double  security 
for  the  payment  of  his  debt,  viz.,  the  bond,  which  is  a  contract 
by  the  obligor  to  pay,  and  the  mortgage,  which  is  the  conveyance 

of  an  estate  in  the  mortgaged  premises Notwithstanding  the 

mortgagee  has  lost  his  action  at  law  on  the  bond,  his  remedy  under 

the  mortgage  still  remains In  an  action  of  ejectment  by  the 

mortgagee  against  the  mortgagor  or  his  grantee  in  possession, 
the  statute  of  limitations  would  be  a  defence.  It  would  be  equally 
available  in  a  court  of  equity  on  a  bill  to  foreclose,  and  upon  the 
same  construction  that  the  statute  would  receive  in  a  court  of 
law Under  the  settled  construction  of  this  statute  [of  limi- 
tations. Com.  St.  p.  3169,  section  16]  mere  possession  for  twenty 
years  will  not  constitute  a  bar.  In  order  to  acquire  title  or  to  de- 
fend in  ejectment  in  virtue  of  the  statute,  the  possession  must  be 

adverse The  possession  of  the  mortgagor  by  the  sufferance 

or  forbearance  of  the  mortgagee,  making  payments  on  account  of 
the  mortgage  debt,  does  not  become  adverse  to  the  title  of  the 
mortgagee  until  the  mortgagor  has  ceased  to  recognize  the  mort- 
gagee's title  by  the  non-payment  of  interest The  decision 

in  that  case  [Blue  v.  Everett,  supra]  established  the  doctrine  that 
the  statute  of  limitations  was  available  in  a  suit  in  equity  for 
the  foreclosure  of  a  mortgage,  as  well  as  in  an  action  of  eject- 
ment, and  that  the  right  to  a  foreclosure  ceased  when  the  legal 
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right  of  entry  upon  the  lands  mortgaged  was  barred The 

bond  which  accompanied  the  mortgage  was  made  by  Dole.  The 
payments  made  in  1876  were  made  by  the  Weehawken  Ferr>' 
Company,  which  was  then  the  owner  of  the  mortgaged  premises. 
At  that  time  an  action  on  the  bond  had  been  barred  by  the  dis- 
charge of  Dole  in  bankruptcy.  It  is  inconceivable  that  the  ferry 
company  should  have  made  these  payments  with  a  view  to  ap- 
propriate them  to  an  obligation  on  which  the  company  was  not 
liable  and  that  did  not  then  exist,  and  not  in  satisfaction  pro 
tanto  of  the  mortgaged  premises.  As  was  said  by  Vice-Chan- 
cellor  Stevens  in  this  case:  'In  the  case  in  hand  the  payments  are 
necessarily  referable  to  the  mortgage.*  The  endorsement  of 
payments  on  the  bond  is  a  matter  of  form.  Payments  of  interest, 
whether  made  on  the  bond  or  on  the  mortgage,  if  made  by  the 
holder  of  the  title  to  the  mortgaged  premises,  were  in  exonera- 
tion of  the  mortgaged  premises  from  so  much  of  the  indebted- 
ness, and  were  plainly  a  recognition  of  the  lien  of  the  mortgage 

In  an  action  of  ejectment  a  mortgagor  in  possession  for 

more  than  twenty  years,  setting  up  the  statute  of  limitations, 
would  be  debarred  of  such  defence  by  proof  that  within  twenty 
years  he  had  recognized  the  mortgaged  estate  by  the  payment  of 
interest  on  the  mortgage  indebtedness.  Under  such  circumstances 
his  title  would  not  be  adverse.  The  same  principle  must  be  ap- 
plied in  a  suit  in  equity  for  the  foreclosure  of  a  mortgage 

When  this  payment  of  interest  [by  the  Weehawken  Ferry  Com- 
pany] was  made  the  company  was  not  holding  adversely,  and  the 
twenty  years,  the  period  of  adverse  holding  necessary  to  give  title 
or  to  constitute  a  defence,  either  in  an  action  of  ejectment  or  in 
a  foreclosure  suit,  had  not  elapsed  when  this  bill  was  filed." 

In  Ely  V.  Wilson,  61  E.  101-107  (Chan.  1900)  "It  is  admitted— 
that  both  Conover  and  Dey  have  been  in  the  full,  exclusive,  open 
and  actunal  possession  of  liieir  respective  lots  for  more  than  thirty 
years  before  the  filing  of  the  bill,  and  during  all  that  time  neither 
ever  admitted  in  any  manner  the  title  of  the  mortgagee,  by  pay- 
ment of  interest  or  otherwise,  and  no  claim  for  either  principal  or 

interest  was  ever  made  against  either  of  them And  I  am  of 

opinion  that  the  fact  that  the  interest  on  the  debt  was  paid,  (not  by 

the  obligor,  but  by  the  owner  of  the  mill  tract  proper) 

does  not  save  the  lien  of  the  complainant's  mortgage  upon  the  t^'O 

lots  of  Conover  and  Dey The  Court  of  Errors  and  Appeals 

in   [Blue  v.  Everett,  supra^ .declared  the  law  to  be  that, 

after  twenty  years  from  the  default  in  payment  by  the  mort- 
gagor, the  mortgagee,  in  order  to  have  relief  in  equity,  must  show 
a  right  of  action  at  law  to  recover  his  debt  which  was  not  barred 
by  the  statute  of  limitations.  If  he  had  a  sealed  instrument  to 
secure  the  debt,  he  must  show  a  payment  or  other  competent 
acknowledgement  within  sixteen  years.  If  he  held  only  a  simple 
promise  to  pay,  then  his  acknowledgment  must  be  within  six  years. 
The  complainant's  right  in  an  ordinary  foreclosure  was  asserted 
to  be  a  purely  legal  one,  based  either  upon  the  right  to  sue  at  law 
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for  the  debt  or  to  bring  an  action  of  ejectment  based  upon  the 

mortgage Vice-Chancellor   Stevens    [in   Colton  v.  Depew, 

59  E.  126  (Chan.  1899)] held  that  the  payments  made  in 

that  case,  as  in  this,  by  the  grantee  of  the  mortgaged  premises 
could  not  be  treated  as  payments  applicable  to  the  bond,  but  must 
be  considered  as  acknowledgements  by  the  holder  of  the  legal 
title  of  the  existence  of  the  mortgage,  and  advised  a  decree  for 
the  complainant The  court  of  errors  and  appeals con- 
fined the  question.  -. . . .  .to  the  character  of  the  possession  of  the 
mortgaged  premises  by  the  mortgagor  or  his  grantee :  Was  such 
possession  adverse  to  the  title  of  the  mortgagee,  and  was  it  con- 
tinued for  twenty  years?  If  not  adverse,  and  not  so  cpntinued 
for  twenty  years,  then  it  mattered  not  that  the  right  of  action 
on  the  bond  or  promissory  note,  as  the  case  might  be,  was  barred 
by  the  statute  of  limitations,  and  that  more  than  twenty  years  had 

elapsed  since  default  on  the  mortgage The  practical  effect 

of  this  new  rule  is  that  the  mortgagee  in  order  to  secure  the  safety 
of  his  lien  after  the  lapse  of  twenty  years  from  the  pay-day  named 
in  the  mortgage,  must  inquire  who  is  the  party  making  the  pay- 
ment upon  which  he  relies — whether  it  be  by  the  party  in  pos- 
session as  owner  of  the  mortgaged  premises,  or  by  some  one 
liable  for  the  debt  merely. .  He  can  no  longer  rely  on  the  mere 
keeping  alive  of  the  mortgage  debt.  The  payment  must  be  made 
by  the  person  in  posssession  as  owner:  and  I  think  that  where 
the  premises  have  been  divided  in  title  ^d  open  and  visible 
possession  taken  by  each  of  the  several  grantees,  the  mortgagee 
must  inquire  whether  the  payment  which  he  receives  represents 

all  the  owners Tt  seems  to  me  plain  enough  that  possession 

of  both  Conover  and  Dey  was  adverse  to  the  holder  of  the  mort- 
gage. Neither  was  under  any  personal  obligation  to  pay  any  part 
of  the  mortgage  debt.  Neither  of  their  lots  w-as,  as  between  them 
and  the  principal  mill-lot,  under  equitable  obligation  to  be  sub- 
jected to  pay  any  part  of  that  debt.  Each  held  under  conveyances 
made  and  taken  in  good  faith  for  a  full  consideration,  without 
mention  of  the  mortgage  debt.  Neither,  as  it  seems  to  me,  can  be 
held  or  deemed  to  have  authorized  the  owner  of  the  main  tract  to 
make  for  either  an  acknowledgement  to  the  holder  of  the  mort- 
gage of  the  continued  existence  of  its  lien  upon  his  lot And 

it  seems  to  me  that  there  was  no  difficulty  in  the  mortgagee  de- 
termining in  this  case  the  time  when  the  adverse  possession  by 
Conover  and  Dey  commenced.  It  was  from  the  time  that  they 
took  open  and  notorious  possession  of  their  separate  lots,  fenced 
them  in,  built  upon  and  occupied  them."  Wills  v.  Field,  62  E. 
271  (Chan.  1901).  Shreve  v.  Harvey,  74  E.  344  (Chan.  1908). 
In  Wallace  v.  Coward,  79  E.  244  (Chan.  191 1),  Joint  general  de- 
murrer setting  up  the  statute  of  limitations.  Settled  rules  on  de- 
murrer. In  Smith  v.  Kreuger,  71  E.  536  (Chan.  IQ06),  and  cases 
cited.  "The  settled  rule  is  that  where  the  jurisdiction  in  equity  is 
concurrent  with  that  at  law,  the  suit,  if  barred  at  law,  is  barred 
in  equity." 


422  LACHES  AND  LIMITATIONS. 

667a.  Advene  Possession.  Kinship.  Mortg^or  Eetaming 
Possession.  Syllabus  by  the  Court.  "The  statute  (3  Comp.  St. 
19 10,  p.  3169,  section  16)  which  limits  a  mortgagee's  right  of 
entry  on  the  mortgaged  premises  to  twenty  years  after  the  right 
has  accrued  is  not  a  bar  unless  the  possession  of  the  mortgagor  and 
those  claiming  under  him  has  been  adverse  and  hostile  to  the 
mortgagee  during  the  statutory  period,  and,  where  the  mort- 
gagor or  his  grantee  recoguizes  the  mortgage  by  paying  interest, 
or  part  of  the  mortgage  debt,  such  act  is  plenary  evidence  that 
the  possession  is  not  adverse.  2.  To  bar  such  right  of  entry  upwn 
the  ground  of  adverse  possession,  non-payment  of  any  part  of  the 
mortgage  debt  within  the  statutory  period  is  not  alone  conclusive 
of  an  adverse  holding.  It  is  persuasive,  but  not  controlling,  and 
may  be  repelled  by  proof  that  the  possession  of  the  mortgagor 
was  permissive,  and  not  adverse.  3.  If  no  payment  be  made  by 
the  obligor  on  the  bond,  which  a  mortgage  is  given  to  secure, 
within  the  statutory  limitation  relating  to  such  obligations,  a  pay- 
ment by  one  not  the  obligor  would  not,  at  law,  remove  the  bar  of 
the  statute  as  to  the  obligor,  but  a  payment  on  the  mortgage  debt, 
by  a  grantee  of  the  obligor  is  a  recognition  of  the  mortgagee's 
right  to  enter  on  default,  and  rebuts  any  presumption  that  posses- 
sion is  hostile  or  adverse."  Hughso^i  v,  Hughson,  98  Atl.  449 
(Err.  &  App.  1916).  "The  relationship  existing  between  Horton 
and  his  wife  and  Caleb  Hughson  during  his  lifetime  was  that  of 
brother-in-law  and  sister,  and  that  of  the  complainant  a  sister  of 
Caleb  Hughson,  and  sister-in-law  of  the  defendant.  The  record 
shows  that  they  lived  together,  getting  from  the  farm  a  scanty 
living ;  that,  although  interest  was  demanded  by  Horton  and  his 
wife,  the  mortgagor  was  not  able  to  pay,  and  it  is  quite  evident 
from  the  testimony  in  this  case  that  the  indulgence  of  the  com- 
plainant and  of  those  who  held  the  mortgage  prior  to  its  coming 
to  her  was  due  to  their  relationship  and  the  fact  that  the  mort- 
gagors were  not  able  to  pay  the  interest,  and  to  turn  them  out 
would  have  been  harsh  and  almost  inhuman."  Cites  Wanamaker 
v.  Van  Buskirk,  Sax.  685,  1832.  Where  the  mortgagor  was  a 
near  relative  and  had  died  leaving  his  wife  and  children  in  pos- 
session, who  were  not  in  a  situation  to  pay  either  principal  or  in- 
terest. In  Cohn  v.  Plass,  85  E.  153  (Err.  &  App.  191 5).  Facts. 
Grantor  received  back  a  purchase-money  mortgage;  retaining: 
possession  after  default  in  payment  of  the  mortgage  and  until 
the  right  of  redemption  had  expired  by  the  statute  of  limitations. 
Com.  St.  p.  3170,  section  18.  Title  by  adverse  possession— and 
mortgagee  in  possession — claimed.  Syllabus  by  the  Court.  **i- 
A  grantor  conveyed  land  to  his  son  and  took  back  a  purchase- 
money  mortgage  which  he  afterwards  recognized  as  a  subsisting 
lien 2.  The  burden  is  upon  one  who' asserts  an  actual  pos- 
session against  the  legal  title  to  prove  it.  3.  If  a  grantor  re- 
mains in  possession  after  his  conveyance,  he  holds  possession  in 
trust  for  his  grantee,  and  his  possession  cannot  become  adverse 
without  notice  to  the  grantee.    4.  When  a  mortgagee  holds  pos- 
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session  for  twenty  years  after  default  by  the  mortgagor  his  title 
under  the  mortgage  becomes  absolute.  5.  A  mortgagee  has  no 
right  to  enter  or  bring  ejectment  before  default.  His  right  to 
possession  is  only  a  right  of  re-entry  upon  failure  of  the  mort- 
gagor to  perform  the  condition,  and  such  an  entry  requires  pub- 
licity." In  Bates  v.  Conrovv,  11  E.  137  (Chan.  1856).  Syllabus. 
"If  a  mortgagee  has  possession  under  his  mortgage,  by  himself 
or  tenant,  for  more  than  twenty  years,  the  equity  of  redemption 
of  the  mortgagor  is  barred  by  the  statute." 

668.    Equities  Rebutting  Presumption  of  Payment.     Syllabus. 
By  the  Court.     72  Atl.  948,  /'On  May  12th,  1882,  J.  R.  executed 
and  delivered  to  the  chancellor  of  New  Jersey  a  mortgage  on  cer- 
tain real  estate  to  secure  the  payment  of  a  trust  fund  deposited  in 
the  court  of  chancery.     Five  days  afterwards  J.  R.  conveyed  the 
morgtaged  premises  to  F.  M.,  and  in  the  deed  therefor  it  was  re- 
cited that  the  property  was  conveyed  subject  to  the  chancellor's 
mortgage,  the  payment  whereof  was  thereby  assumed  by  F.  M. 
He  died  in  1895,  having  devised  the  premises  to  his  wife,  W.  M. 
On  February  12th,  i8go,  F.  M.  and  wife  mortgaged  the  same 
premises  to  P.  S.,  which  mortgage  was  on  March  17th,  1904,  as- 
signed to  the  defendant,  E.  B.  S.,  who  foreclosed  the  same  and 
purchased  the  property  at  the  sheriff's  sale.    E.  B.  S.  took  pos- 
session under  the  sheriff's  deed,  thus  dispossessing  W.  M.,  and 
has  continued  in  possession  ever  since.     From  the  acqisition  of 
the  premises  by  F.  M.  in  1882  until  his  death  in  1895,  and  after 
that  until  his  widow,  W.  M.,  was  dispossessed  under  the  fore- 
closure sale  of  the  second  mortgage  in  1904,  B.  G.,  the  life-tenant 
of  the  trust  fund  invested  in  the  chancellor's  mortgage,  resided 
with  them  upon  the  mortgaged  premises  as  one  of  their  family, 
and  they  frequently  (within  twenty  years  before  the  commence- 
ment of  this  suit)  promised  they  would  pay  her  the  interest  on 
the  chancellor's  mortgage.     In  1904  an  insurance  policy  upon  the 
premises,  the  loss  under  which  was  payable  to  the  chancellor  as 
mortgagee,  was  canceled  and  a  new  policy  obtained  by  W.  M., 
the  then  owner  of  the  equity  of  redemption,  and  delivered  to  the 
chancellor  with  similar  mortgagee  clause  indorsed  upon  it,  as  col- 
lateral security  for  his  mortgage.     Nothing  has  been  paid  on  ac- 
count of  the  chancellor's  mortgage  either  for  principal  or  inter- 
est, and  the  defendant  E.  B.  S.  pleads  the  Statute  of  limitations. 
— Held,  that  the  facts  and  circumstances  above  detailed  are  perti- 
nent equities  sufficient  to  rebut  the  presumption  of  payment  of 
the  mortgage  by  lapse  of  time,  and  that,  therefore,  the  statute  of 
limitations  does  not  apply,  especially  in  view  of  the  fact  that  the 
defendant  E.  B.  S.,  the  assignee  of  the  second  mortgage  and  pur- 
chaser at  .the  sale  under  its  foreclosure,  had  notice  of  the  exist- 
ence of  the  chancellor's  mortgage  from  its  record,  from  the  re- 
cital of  it  in  the  deed  for  the  premises  from  J.  R.,  the  mortgagor, 
to  F.  M.,  whose  successor  in  title  E.  B.  S.  became,  and  from  in- 
formation imparted  verbally  to  P.  S.,  the  assignor  of  E.  B.  S. 
by  the  attorney  of  the  W.  M.  while  the  latter  was  the  owner  of 
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the  equity  of  redemption.  Blue  v.  Everett,  56  N.  J.  Eq.  (n 
Dick.)  445,  distinguished."  Chancellor  v.  Seiberlich,  75  E.  501 
(Chan.  1909),  Leading  authorities  Discussed  In  Stimis  v.  Stiniis, 
60  E.  319  (Chan.  1900),  Where  the  mortgagor  who  was  also  ex- 
ecutor of  the  mortgagee,  who  held  his  trust  as  executor  during  the 
whole  period  of  the  defaults  in  payment  of  interest,  brought  no 
suit  to  prevent  the  running  of  the  statute,  an  independent  equity 
was  raised  in  favor  of  the  life  of  the  mortgage. 

669.  Staying:  Kunniiig  of  the  Statute.  Syllabus.  "7.  One 
holding  an  overdue  obligation  may  not  prevent  the  running  of 
limitations  after  his  death,  by  providing  in  his  will  that  his  execu- 
tor shall  not  institute  any  proceeding  to  enforce  the  obligations  or 
take  any  steps  to  collect  the  same  during  the  lifetime  of  a  person 

named,  or  during  any  other  period,  measured  in  any  way 

10.  An  acknowledgment,  to  operate  as  an  avoidance  of  the  statute 
of  limitations,  must  be  made  to  the  creditor,  or  must  have  been 

intended  to  be  communicated  to  him 12.  A  presumption  of 

payment  of  a  bond  and  mortgage  on  which  no  payments  have 
been  made  for  twenty  years,  cannot  be  rebutted  simply  by  proof 
in  fact  of  non-payment  unless  the  delay  for  twenty  years  is  satis- 
factorily accounted  for  or  explained 14.  Where  the  rela- 
tion of  mortgagor  and  mortgagee  exists,  the  possession  of  the 
mortgagor  is  not  adverse  to  the  mortgagee  until  there  is  some 
act  of  disaffirmance  by  the  mortgagor,  disclosing  that  his  pos- 
session is  inconsistent  with  the  rights  of  the  mortgagee.  15. 
A  stranger  who  occupies  mortgaged  land  under  an  open  claim 
of  absolute  ownership  holds  adversely  to  the  mortgagee  from  the 
beginning,  and  after  twenty  years  of  such  adverse  possession  his 
defence,  under  the  statute  of  limitations,  against  the  mortgagee 
is  complete,  though  the  debt  may  have  been  kept  alive  by  the 

mortgagor,  and  may  remain  in  full  force  against  him 18. 

Mere  kinship  between  mortgagor  and  mortgagee,  though  accom- 
panied by  intimate  confidential  relations,  does  not  prevent  the 

presumption  of  payment  after  twenty  years 22.  Since  a 

mortgagee's  estate  is  not  recognized  as  existing  after  the  debt 
which  it  secures  has  ceased  to  exist,  the  presumption  of  payment 
of  the  debt  is  a  bar  to  an  action  of  ejectment  by  the  mortgagee. 
23.  The  presumption  of  payment  of  the  debt  secured  by  a  mort- 
gage, arising  from  lapse  of  time,  is  a  bar  to  a  suit  to  foreclose 
the  mortgage." 

By  the  Court,  p.  74  "Art  acknowledgment  which  interrupts  the 
continuance  of  adverse  possession,  or  makes  a  new  date  for  the 
calculation  of  the  period  necessary  for  the  establishment  of  the 
presumption  of  payment,  must  be  made  by  the  party  whose  rig^^^ 
are  affected  by  such  acknowledgment."  Swinley  v.  Force.  7^  ^' 
52  (Chan.  1910),  Collection  of  cases  based  on  lapse 'of  tiitie  at 
p.  65. 

In  Miller  v.  Teeter,  53  E.  263  (Chan.  1895),  "I  think  that 
where  such  acknowledgment  is  made  to  a  third  person  with  the 
express  directions  or  clear  intentions  upon  the  part  of  th€  debtor 
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that  such  acknowledgment  should  be  communicated  to  the  credi- 
tor, the  statutory  bar  will  not  avail  the  debtor."  In  Moore  v. 
Clark,  40  E.  152  (Chan.  1885),  'The  present  owner,  took  title 
before  the  expiration  of  the  twenty  years,  and  when  he  took  the. 
title  he  accepted  a  deed  in  which  it  was  expressly  stated  that  it 
was  conveyed  subject  to  this  mortgage Such  an  acknowl- 
edgment as  will  take  the  case  out  of  the  statute."  In  Biddle  v. 
Pugh,  59  E.  480,  and  cases  cited,  (Chan.  1903).  (Syllabus  by 
the  Court,  45  Atl.  626.)  "i.  When  lands  have  been  conveyed 
to  successive  grantees  (subject  to  a  debt  by  bond  and  mortgage), 
each  of  whom  by  covenant  in  his  deed  assumes  to  pay  the  mort- 
gage debt  as  pirt  of  the  consideration  of  his  purchase,  the  pay- 
ment of  interest  made  on  that  debt  by  the  successive  grantees  are 
referable  to  the  bond  held  by  the  mortgagee,  and  operate  to  sat- 
isfy the  interest  due  on  that  bond,  and  thereby  to  stiay  the  running 
of  the  statute  of  limitations  against  an  action  on  the  bond.  2. 
Equity  will  enforce  their  undertakings  against  such  successive 
grantees  whose  covenants  from  a  chain  of  liabilities  to  pay  the 
mortgage  debt  by  decreeing  payment  of  a  deficiency  in  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises  to  satisfy  the  mort- 
gage debt."  As  to  effect  of  Kinship,  &c.,  see  Hughson  v.  Hugh- 
son,  supra, 

670.  Fraud.  "The  principal  witnesses,  are  dead,  and  the  com- 
plainants are  at  a  great  disadvantage.  This  is  a  proper  case  to 
enforce  the  rule  that,  in  suits  to  rescind  contracts  for  fraud,  it 
is  the  duty  of  the  plaintiffs  to  put  forward  their  complaint  at  the 
earliest  possible  period And  if  they  would  avoid  the  se- 
curity which  has  been  given  in  this  case,  on  the  ground  of  fraud, 
it  was  incumbent  on  them  to  interpose  the  objection  promptly, 
and  not  to  continue  to  act  under  it  after  they  discovered  the 
existence  of  the  alleged  fraud."  Brown  v.  Mutual  Ben.  Life 
Ins.  Co.,  32  E.  814  (Err.  &  App.  1880).  Attempt  to  avoid  a 
mortgage  given  to  secure  a  loan  made  in  good  faith,  on  the  ground 
of  fraud  or  forgery. 

671.  Laches.  "Laches  in  the  assertion  of  rights  cannot,  either 
in  equity  or  at  law,  be  imputed  to  a  person  who  is  not  capable  of 
knowing  or  asserting  his  rights ;  and  statutes  of  limitations,  upon 
principles  of  justice,  entirely  exclude  such  persons  from  their 
operation  so  long  as  the  mental  disability  continues.  Those  who 
fraudulently  deal  with  the  lands  of  a  lunatic  or  idiot  can  derive 
no  advantage  from  the  mere  lapse  of  time  which  the  fraud  is  con- 
tinued, if  the  disability  continues."  Kidder  v.  Houston  et  al.,  47 
Atl.  337  (Chan.  1900).  Laches  in  bringing  suit  by  next  friend 
cannot  be  charged  to  such  incapable. 

672.  Waiver  by  Mortgagee  After  Expiration  of  Statute.  "This 
raises  the  real  question  to  be  determined.  The  bill  shows  that 
the  defendant,  McCarren,  was  in  possession  of  the  premises  as 
mortgagee  under  the  mortgage  in  question  for  more  than  twenty 
years  after  default  in  payment,  and  defendant's  counsel  relies 
upon  this  fact  to  bar  the  equity  of  redemption,  notwithstanding 
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the  deliberate  admission  of  the  original  bill,  which  was, dismissed 
without  prejudice.  This  claim  is  based  upon  the  provisions  of 
the  eighteenth  section  [Com.  St.  p.  3170]  of  the  statute  of  limita- 
tions, which  enacts  that  if  the  mortgagee  and  those  under  him  be 
in  possession  of  the  lands,  tenements  and  heriditaments  contained 
in  the  mortgage,  or  any  part  thereof,  for  twenty  years  after  de- 
fault of  payment  by  the  mortgagor,  then  the  right  or  equity  of 
redemption  of  the  mortgagee  [or?  Last  three  words  not  in  stat- 
ute] therein  shall  be  forever  barred.  Rev,  P.  S97"  Coogan  v. 
McCarren,  50  E.  614  (Chan.  1892),  Controlled  by  Chapin  v. 
Wright,  41  E.  445  (Chan.  1886).  "The  statute  [of  limitations] 
is  an  old  one,  having  been  passed  in  1799,  and  Stands  to-day  in 
the  very  words  in  which  it  was  originally  enacted.     Pat.  Lo'tvs 

254 There  is  nothing  in  its  words,  and  nothing  in  its  spirit 

or  purpose,  which  will  justify  even  a  suspicion  that  the  legisla- 
ture which  passed  it  intended  that  the  bar  which  it  created  should, 
after  it  becomes  complete — after  the  mortgagee's  legal  estate  be- 
comes perfect  by  being  freed  from  the  mortgagor's  equity— still 
be  subject  to  be  waived,  at  least  by  anything  which  the  mortgagee 
might  happen  to  do  with  intent  to  strengthen  his  title ;  on  the  con- 
,trary.  I  think,  it  is  evident,  that  what  was  meant  was  that  when 
the  mortgagor's  equity  was  once  extinguished,  it  should  remain 
absolutely  blotted  out  forever."  Bates  v.  Conrow,  n  E.  14^ 
(Chan.  1856). 
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673.  In  Ejectment.  "The  next  contention  of  the  defendants 
[mortgagors]  is  that  as  one  of  them  had  bought  in  the  mortgaged 
property  at  a  tax  sale,  held  in  December,  1900,  the  sale  in  the 
foreclosure  proceedings  could  not  convey  a  valid  title  against 
them.  Respecting  this,  it  is  enough  to  say  that  when  the  defend-- 
ants  were  made  parties,  as  mortgagors  and  owners,  in  the  fore- 
closure bill,  which  was  filed  in  July,  1901,  six  months  after  the 
tax  sale,  it  was  incumbent  on  them  to  set  up  in  that  suit  any  title 
which  they  might  claim  to  defeat  the  foreclosure,  and  against 
all  such  titles  the  decree  is  now  a  complete  bar."  Ayers  v.  Casey, 
72  L.  225  (Err.  &  App.  1905). 

674.  Marshalling  Assets.  Syllabus.  "Where  there  is  a  para- 
mount mortgage  upon  land,  part  of  which  is  conveyed  by  the 
mortgagor,  equity  will  throw  the  burden  upon  the  land  that  re- 
mains where  the  grantee  has  paid  full  value  or  where  the  grantor 
has  covenanted  against  incumbrances.  But,  the  rule  being  based 
upon  intention,  expressed  or  implied,  it  will  not  obtain,  in  favor 
of  a  purchaser,  at  a  sheriff's  foreclosure  sale."  Sternberger  v. 
Sussman,  69  E.  199  (Chan.  1905),  and  cases  cited. 

675.  Mechanics'  Lien.  Syllabus.  '*2.  Where  a  lien  claim  was 
filed  after  the  commencement  of  a  suit  in  this  court  to  foreclose 
a  mortgage  which  was  on  the  land  before  the  work  was  done  or 
materials  provided  for  which  the  lien  was  claimed,  and  the  lien 
claimants  were  not  made  parties  to  the  suit,  and  did  not  apply  to 
be  made  parties,  the  claim  was  held  to  be  cut  off  by  virtue  of  the 
provisions  of  the  'act  relating  to  the  Court  of  Chancery/  ( Pamph. 
L.,  p.  40,)  [Com.  St.  p.  432,  section  58),  by  sale  under  the  fore- 
closure."    Raymond  v.  Post,  25  E.  447  (Chan.  1875). 

676.  Purgation  of  Usniy.  Syllabus.  '*Such  purgation  fof 
usury  by  first  mortgagee]  would  not  affect  an  existing  sf'.cond 
mortgagee ;  but  where  the  holder  of  such  second  mortgage  fore- 
closed it,  making  the  first  mortgagee  a  party,  and  treating  the 
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first  mortgage  as  valid,  and,  at  the  sale,  the  property  was  sold  sub- 
ject to  such  first  mortgage,  held,  that  the  purchaser  at  such  sale 
could  not  set  up  the  original  usurious  taint  against  such  first 
mortgage."     Warwick  v.  Dawes,  26  E.  549  (Err.  &  App.  1875). 

677.  Mortgagees  Concluded  by  Decree.  Syllabus.  ''Bill  to 
foreclose  by  holder  of  first  and  third  mortgages  against  a  second 
mortgagee  and  mortgagors,  contained  a  clause  alleging  that  sec- 
ond mortgage  was  void  because  given  without  consideration.  No 
answer  was  filed;  master *s  report  found  the  second  mortgage 
was  given  to  protect  mortgagor's  property  from  his  creditors,  and 
'should  be  set  aside  and  for  nothing  holden' ;  decree  declared  that 
it  was  not  a  lien  upon  the  mortgaged  premises. — Held,  this  allega- 
tion in  the  bill,  finding  of  the  master  and  declaration  in  the  decree 
must  be  confined  in  their  eflFect  to  the  complainant's  third  mort- 
gage, and  cannot  aflFect  the  rights  of  the  holder  of  the  second 
mortgage  as  against  the  mortgagors,  who  were  owners  of  equity 
of  redemption,  and  that  the  proceeds  of  sale,  after  satisfying  the 
complainant's  two  mortgages,  must  be  applied  to  the  second  mort- 
gage."    Risley  v.  Parker,  50  E.  284  (Chan.  1892). 

678.  Judgment  Eeinstated.  Syllabus.  "E.  was  the  owner  of 
two  tracts  of  land,  the  first  containing  fifteen  acres  and  the 
second  twenty-one.  In  1867  E.  gave  to  B.  a  bond  and  mortgage 
for  $6,000,  on  the  first  tract.  In  1868  B.  recovered  a  judgment 
against  E.  on  that  bond.  In  July,  1875,  that  judgment  was  can- 
celed of  record.  In  1878  the  $6,000  mortgage  was  foreclosed, 
and  in  May,  1880,  the  defendants  bought  the  first  tract  there- 
under for  $500.  In  February,  1879,  the  defendants  had  the 
cancelation  of  the  judgment  vacated,  and  it  thereby  became  a  lien 
on  both  tracts.  In  1873  E.'s  grantee  of  the  second  tract  gave 
a  mortgage  of  $4,000  thereon  to  W.,  who  assigned  it,  in  1874.  ^^ 
complainant,  who  began  to  foreclose  it  in  December,  1876,  ob- 
tained a  decree  thereon  in  August,  1879,  ^^^  purchased  the  second 
tract  thereunder  in  September,  1880.  Complainant  never  had 
notice  of  the  existence  of  the  judgment,  nor  of  its  reinstatement, 
until  recently. — Held,  that  complainant  could  compel  defendants, 
who  admit  that  the  first  tract  is  worth  $6,000,  to  release  the  sec- 
ond tract  from  the  lien  of  the  judgment,  or  else  consent  to  a  re- 
sale of  the  first  tract,  in  order  that  complainants  may  have  an  op- 
portunity of  having  the  $6,000  bond  and  mortgage  satisfied  there- 
from."    Edwards  v.  Tooker,  40  E.  313  (Err.  &  App.  1885). 

679.  Unrecorded  Surrender  of  Easement.  Syllabus.  "If  a" 
instrument  given  by  a  mortgagor  surrendering  a  right  of  way  ap- 
purtenant to  the  mortgaged  lands,  although  executed  l)efore  the 
mortgage  is  recorded,  is  itself  not  recorded,  a  purchaser  at  the 
foreclosure  sale  will,  take  the  property  with  the  right  of  way  at- 
tached."    Dahlberg  v.  Haeberle,  71  L..  514  (Sup.  Ct.  1904). 

680.  Inchoate  Dower.  Syllabus.  "When  a  mortgage  np^" 
lands  owned  by  a  married  man  is  executed  by  him  alone,  and 
afterwards  his  wife  joins  him  in  a  conveyance  of  the  land  to  a 
third  person,  and  the  mortgage  is  foreclosed  against  such  third 
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person  without  making  the  wife  of  the  mortgagor  a  party,  the 
purchaser  under  a  foreclosure  will  take  the  land  free  from  the 
inchoate  dower  of  the  wife  of  the  mortagor."  Boorum  v.  Tucker, 
51  E.  136  (Chan.  1893),  affirmed  52  E.  587  (Err.  &  App.  1884). 
681.  Master's  Notice  of  Incumbrance.  Syllabus.  ''A  mort- 
gage on  his  share  of  certain  lands  had  been  given  by  one  of  two 
tenants  in  common.  Under  partition  proceedings,  and  at  the 
master's  sale,  notice  of  its  existence  was  given  to  the  master  and 
to  the  assembly,  whereupon  the  master  directed  the  auctioneer 
to  sell  the  property  'subject  to  all  legal  and  prior  incumbrances.' 
The  premises  were  brought  by  the  co-tenant,  at  their  full  value, 
and  with  the  understanding,  on  her  part,  that  the  mortgage  was 
to  be  paid  out  of  her  co-tenant's  share  of  *the  purchase-money. — 
Held,  that  the  master's  notice  was  unnecessary,  since  the  decree 
ordered  the  premises  to  be  sold,  without  mentioning  any  incum- 
brances, and  the  sale  was  to  be  made  clear  of  incumbrances,  and 
that  the  sale  would  be  confirmed  and  the  mortgage  paid  out  of 
the  half  of  the  proceeds  representing  the  share  on  which  it  is  a 
lien."     Steen  v.  Clayton,  32  E.  121  (Chan.  1880). 
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PARTIES. 

682-695.     Necessary  Parties. 

696.     Proper  Parties. 

697-698.    Not  Necessary  Parties. 

699-700.     Personal  Representatives. 

701-705.    Intervention. 

706,  707.    Receiver. 

708.  Collateral  Attack  on  Foreclosure  Proceedings. 

709.  Prior  Mortgagee  Made  Party. 

709a.  Purchasers  at  a  Foreclosure  Sale  Become  Parties  by  Signing  the 
Conditions  of  Sale. 
(Consult,   "An  act  respecting  the  Court  of  Chancery,"   Com.   St.  pp. 
408  etc.,  and  Supplement,  P.  L.  1915,  Ch.  116. 

682.  iTecessary  Parties.  **The  assignment,  [of  bond  and 
mortgage  by  an  executrix  J  although  it  might  not  pass  the  legal 
estate,  not  being  by  deed,  was  nevertheless  sufficient  to  transfer 
to  the  assignee  all  the  equitable  and  beneficial  interest,  and  this 
includes  the  right  to  come  into  this  court  for  relief."  Kinna  v. 
Smith,  3  E.  17  (Chan.  1834). 

683.  "A  mortgagee  who  comes  into  court  for  foreclosure  and 
sale  of  the  mortgaged  premises  is  not  at  liberty  to  omit,  as  parties 
to  the  proceedings,  those  who  hold  incumbrances  subsequent  to 
his  own.  The  general  rule  is  that  the  holders  of  all  incum- 
brances existing  at  the  time  of  commencing  the  suit  must  be  made 

parties It  is  manifestly  unjust  to  all  persons  interested  in 

the  proceeds  of  the  sale  of  the  mortgaged  premises  that  the  sale 
be  made  subject  to  an  outstanding  right  to  redeem,  for  that  in- 
variably and  inevitably  prejudices  the  sale."  Gould  v.  Wheeler, 
28  E.  541  (Chan.  1877). 

684.  An  original  bill  in  the  nature  of  a  supplemental  biy,  par- 
taking of  the  nature  of  a  bill  of  review,  filed  for  the  surplus  after 
foreclosure  by  a  stranger  to  the  original  foreclosure  suit,  claim- 
ing fund  by  right  of  subrogation  to  the  original  security,  should 
make  parties  to  it:  "Not  only  those  who,  under  the  decree  and 
order  would  possibly  get  some  part  of  the  money,  are  necessary 
parties  to  a  suit  of  this  character,  but  also  those  whose  interest 
as  established  by  the  decree  or  order  would  be  affected  by  its 
modification.  It  should  appear  that  in  no  event  resulting  from  the 
suit  can  such  interest  be  jeopardized."  Application  of  rule,  that 
all  persons  who  are  interested  in  the  question  must  be  parties  to 
suit.     Hare  v.  Headley,  52  E.  501  (Chan.  1894),  and  cases  cited. 
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686.  **It  has  been  decided  by  this  court  that  to  a  bill  to  fore- 
close a  mortgage  made  to  a  trustee  the  cestuis  que  trust  en  t,  as 
well  as  the  trustee,  should  be  made  parties,  when  they  are  known, 
and  are  not  so  numerous  as  to  make  it  impossible  or  highly  in- 
convenient to  include  them  as  parties.  Tyson  v.  Applegate,  40 
N,  J,  Eq.  113  Stezv.  30s."  See  cases  cited  in  Tyson  etc.  Butler 
V.  Farry,  68  E.  762  (Err.  &  App.  1905).  Camden  Safe  Deposit 
&  Trust  Co.  V.  Dialogue,  75  E.  600  (Err.  &  App.  1909).  In 
Wyckoff  V.  Kries,  18  N.  J.  L.  J.  4  (Chan.  1894),  Motion  to  strike 
out  for  want  of  proper  parties  granted,  when  bill  was  filed  to 
foreclose  the  mortgage  without  the  appointment  of  a  new  trustee 
in  place  of  a  deceased  one.  In  Plum  v.  Smith,  56  E.  471  (Chan. 
1898),  "Complainant  is  really  a  trustee  seeking  the  recovery  of 
the  trust  fund  which  he  has  invested.  With  the  recovery  and 
immediat^e  distribution  the  trust  will  terminate.  The  trustee  is 
irresponsible.  He  is  the  owner  of  the  property  which  is  held  as 
the  security  for  the  fraud His  cestuis  que  trustent  are  nec- 
essary parties  to  his  suit."  How  and  when  objection  to  parties 
should  be  made. 

686.  "That  a  single  bond  holder,  or  several  combined,  hold- 
ing bonds  secured  by  a  mortgage  given  to  a  trustee,  may  maintain 
such  a  suit  in  his  or  their  own  name  or  names,  although  the  mort- 
gage provides  for  a  suit  by  the  trustee,  is  well  settled.  The  right 
given  to  the  trustee  to  foreclose  is  cumulative,  and  not  exclusive 
of  the  right  of  the  bondholders.  Their  rights  arise  out  of  the 
fact  that  they  are  the  parties  beneficially  interested  in  the  mort- 
g^e  security.  It  is  primitive  and  fundamental  in  its  character, 
and  can  be  taken  away  only  by  some  provision,  express  or  im- 
plied, found  in  the  instrument  itself.  [McFadden  v.  Railroad 
Co.,  4  Dick.  Ch.  Rep.  176,  gives  an  exhaustive  consideration  of 

the  subject.] The  Trustee imposed  terms  which 

the  complainants were  not  bound  to  accept,  and  were^quite 

justified  in  falling  back  on  what  I  think  was  their  primitive 
right.'*  Schultze  v.  Van  Doren,  64  E.  468  (Chan.  1903),  afid 
cases  cited.  In  Jewell  v.  West  Orange,  36  E.  404  (Chan.  1883), 
Trustee  should  make  his  beneficiaries  parties  complainant,  when 
they  do  not  claim  adversely  to  himself. 

687.  Syllabus.  '  "On  the  death  of  a  mortgage  trustee  the  trust 
devolves  on  his  personal  representatives,  and  they,  and  not  his 
heirs  or  devisees,  should  be  made  parties  to  a  bill  to  foreclose  a 
junior  mortgagee."  Lambertville  Nat.  Bank  v.  McCready  Bag 
and  Paper  Co.  et  al.,  15  Atl.  388  (Chan.  1888). 

688.  Demurrer  sustained,  where  trust  mortgage  provided  how 
a  new  trustee  might  be  chosen  in  case  trustee  became  incapable  to 
act,  and  one  bondholder,  the  trustee  becoming  so  incapable, 
brought  suit  alone,  taking  no  steps  to  procure  a  new  trustee,  and 
did  not  join  any  bondholders  with  himself,  though  some  were 
known  to  him.  Mortgage  also  provided  no  bondholder  should 
foreclose  until  trustee,  on  request  should  refuse  or  neglect  to  act. 
Johnes  v.  Outwater,  55  E.  403  (Chan.  1897). 
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689.  "Thus  a  trust  resulted,  and  Thornton  became  trustee  for 
the  complainants  as  to  two-sevenths  of  the  land.  This  trust  the 
complainants  now  seek  to  have  established  and  enforced,  but  the 

defendants  insist  that  it  has  been  extinguished Evidently 

the  language  of  the  decree  did  not  reach  the  complainants,  for  it 
embraced  only  the  defendants  in  the  [foreclosure]  suit,  and  these 
persons  were  not  defendants.  But,  Thornton  their  trustee,  was 
a  defendant  and  hence  the  question  arises  whether  he  did  not  so 
represent  the  cestuis  que  trust  that  by  barring  him  they  also  were 

barred . .  .*The  rule  which  requires  that  all  cestuis  que  trust 

should  be  before  the  court  in  suits  relating  to  trust  property,  ap- 
plies to  resulting  trusts  as  well  as  others.* Nor  does  the 

fact  that  Stout,  the  complainant  in  the  foreclosure  now  under 
consideration,  did  not  know  of  the  right  existing  in  the  cestui 
que  trust,  prevent  the  enforcement  of  this  rule That  stat- 
ute [Com.  St.  p.  432,  section  58]  does  not  reach  parties  who 
possess  rights  not  evidenced  by  any  instrument  legally  capable 
of  being  recorded,  registered,  entered  or  filed  in  any  public  office 
in  the  state,  and  therefore  is  inapplicable  to  the  present  case. 

They  themselves,  should  have  been  brought  into  court. 

They  were  not  barred  by  any  force  inherent  in  the  decree  which 
Stout  obtained."  Pancoast  v.  Geishaker,  58  E.  538-540  (Err.  & 
App.  1899). 

690.  "But  if  the  assignment  is  not  absolute,  but  the  mortgagee 
retains  an  interest  in  the  mortgage  security,  then  he  is  a  necessarv' 
party,  because  he  is  interested  in  the  suit,  and  particularly  in  tak- 
ing the  account  of  what  is  due  on  the  security."  Miller  v.  Hen- 
derson, 10  E.  323  (Chan.  1855).  Ackerson  v.  Lodi  Branch  R.  R. 
Co.,  28  E.  543  (Chan.  1877).     Assigned  as  collateral  security. 

691.  "  *The  rule  has  been  long  and  conclusively  settled,  that 
in  a  bill  to  foreclose  a  mortgage,  the  rights  of  all  incumbrancers 
at  the  commencement  of  the  suit,  not  made  parties,  are  not  barred 

or  affected  by  the  decree *If  the  first  mortgage  brings  a 

bill  to  foreclose  againsct  the  mortgagor,  and  obtains  a  decree 
without  making  subsequent  incumbrancers  parties,  their  rights  are 
not  foreclosed,  and  their  remedies  still  remain  against  a  purchaser 
claiming  under  the  decree.' "  McCall  v.  Yard  et  al.,  9  E.  359 
(Chan.  1853,)  mid  cases  cited:  S.  C.  with  large  citation  of  cases, 
II  E.66  (Chan.  1855). 

692.  Substantial  ownership  of  a  mortgage  requires  one  to  be 
made  a  party  to  the  record,  and  when  such  owner  puts  forward  an 
apparent  complainant  in  order  to  make  himself  a  witness,  such 
action  affects  his  creditability  as  a  witness.  Snyder  v.  Harris, 
61  E.  489  (Chan.  1901). 

693.  "Triacca,  who  is  one  of  the  members  of  the  firm  of  A. 
De  Grieff  &  Co.,  and  was  such  when  the  mortgage  was  taken  [in 
the  name  of  the  firm]  and  the  advances  made  thereunder,  ought 
to  have  been  made  a  party  to  this  suit."  De  Grief  v.  Wilson,  30 
E.  436  (Chan,  1879). 
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694.  "He  is  made  a  party  because  he  has  attached  the  mort- 
gage debt  in  the  hands  of  the  mortgagor,  under  an  attachment 
at  law  against  the  complainant  and  her  husband,  issued  at  his 
suit.  He  claims  to  have  a  legal  lien  on  the  mortgage  debt,  which 
he  is  seeking  to  enforce  as  against  the  complainant  and  the  mort- 
gagor, he  is  a  necessary  party He  is  properly  made  a  de- 
fendant." Pine  V.  Shannon,  30  E.  502  (Chan.  1879),  affirmed 
31  E.  367  (Err.  &  App.  1879). 

696.  Syllabus.  *' Where,  in  an  action  for  accounting,  com- 
plainant alleges  that  his  son  [William  W.  Canon]  gave  a  mort- 
gage to  secure  a  debt  complainant  owed  to  defendant,  and  that 
on  foreclosure  defendant  received  a  certain  sum  in  excess  of  the 
amount  complainant  owed,  the  son  was  a  necessary  party  to  the 
action."  Canon  v.  Ballard,  62  E.  383,  388  (Chan.  1901),  '*A 
decree  that  complainant  is  entitled  to  such  credit  should  protect 
the  defendant  against  any  demand  which  William  M.  Canon  may 
hereafter  make  against  him  for  the  money  so  received." 

696.  Proper  Parties.  "The  mortgagor  who  has  parted  with 
the  equity  of  redemption  is  not  a  necessary  party  to  a  bill  for 

foreclosure He  is  a  proper  party."    Chester  v.  King  et  al., 

2  E.  406  (Chan.  1841).  In  Bruen  v.  Crane  et  al.,  2  E.  348  (Chan. 
1840),  "The  assignor  of  a  judgment  assigned  is  a  proper  party, 
but  not  an  indispensable  one :  Whittemore  v.  Coster  et  al.,  4  E. 
442  (Chan.  1844).  Consult.  In  Miller  v.  Jamison,  24  E.  44 
(Chan.  1873),  *'Mary  A.  Scattergood  [mortgagee]  is  a  proper 
party.  The  bill  seeks  to  set  aside  as  fraudulent  the  deed  to  Mrs. 
Jamison,  on  which  the  mortgage  rests.  Mrs.  Scattergood's  in- 
terest in  the  controversy  is  obvious.  The  Dungans  are  also  both 
proper  parties.  They  both  took  part  in  the  alleged  fraud.  They 
both  participated  in  making  the  fraudulent  conveyances."  In 
Field  V.  Thistle,  58  E.  342  (Chan.  1899),  and  cases  cited,  affirmed 
60  E.  444  (Err.  &  App.  1899),  "As  guarantors  they  were  proper 
parties  in  the  foreclosure  suit,  for  the  purpose  of  attending  the 
account  and  protecting  themselves  at  the  sale."  In  Hudnit  v. 
Nash,  16  E.  559  (Err.  &  App.  1862)  "He  [first  mortgagee]  was 
not  a  necessary  nor  a  proper  party  to  the  suit  [by  subsequent 
mortgagee] ,  if  the  sole  design  was  a  foreclosure  of  the  equity  of 
redemption.  The  real  design  and  effect  of  making  him  a  party 
was,  that  his  mortgage  should  be  redeemed,  or  the  incumbrance 
removed  from  the  premises."  In  Wilkins  v.  Kirkbride,  27  E. 
94  (Chan.  1876),  and  cases  cited.  "The  petitioners  seek  to  be 
made  parties  for  the  purpose  of  setting  up  and  litigating  their 
title  [hostile  to  mortgagor]  to  the  remainders  above-mentioned, 
as  against  the  incumbrances  mentioned  in  the  bill.  It  is  not  nec- 
essary for  their  protection  that  they  should  be  admitted.  As  the 
case  stands,  no  right  of  theirs  can  be  affected  by  the  decree.  Nor 
would  they  be  proper  parties." 

697.  Hot  Hecesiary  Parties.  "A  mortgagor  may  \)e  a  proper 
party  to  a  foreclosure  bill,  even  after  he  has  conveyed  the  equity 
of  redemption  to  another But  if  he  has  disposed  of  the 
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equity  of  redemption,  and  has  no  interest  in  the  mortgaged  prem- 
ises, he  is  not  a  necessary  party  to  a  bill  to  foreclose And 

a  demurrer  filed  because  such  mortgagor  is  not  made  a  party 
will  be  overruled.  On  the  face  of  this  bill  it  is  shown  that  the 
mortgagor  is  a  corporation,  which,  by  operation  of  the  sheriiFs 
deed,  has  conveyed  the  equity  of  redemption  to  the  defendant 
Outwater,  so  that  it  has  ceased  to  have  any  interest  in  the  mort- 
gaged property.  It  has  also  become  insolvent  and  without  assets, 
so  that  even  a  statement  of  the  account  ascertaining  the  amount 
due  on  the  bond,  would  be  useless.''  Johnes  v.  Outwater,  55  E. 
402  (Chan.  1897).  In  Vreeland  v.  Loubat  et  al.,  2  E.  105  (Chan. 
1838),  "It  has  been  usual  to  make  the  mortgagor,  who  has  parted 
with  the  equity  of  redemption,  a  defendant  to  a  bill  for  fore- 
closure, but  he  is  not  a  necessary  party.  The  proceeding  is  in 
rem.  An  account  may  be  taken  without  him."  In  Woodruff  v. 
Depue  and  Morris,  14  E.  175  (Chan.  1861),  He  [original  mort- 
gagee] retains  no  interest  in  the  mortgage  debt,  and  none  in  the 
mortgaged  premises.''  Same  rule.  In  Bruen  v.  Crane  et  al.,  2  E. 
348  (Chan.  1840),  "Where  the  assignment  of  a  judgment  is  ab- 
solute and  unconditional,  there  is  no  reason  for  making  the  as- 
signor a  party. 

In  Andrews  v.  Stelle,  22  E.  479  (Err.  &  App.  1871).  Equity 
of  redemption  had  been  sold :  **But  the  complainant  made  him 
[the  mortgagor]  a  party  and  called  upon  him  to  answer,  and  if 
the  decree  of  the  court  below  is  unreversed,  it  will  bar  the  de- 
fence of  usury  which  Andrews  might  otherwise  set  up  to  a  suit 
on  the  bond,  it  being  a  judgment  between  the  same  parties  with 

regard  to  the  same  subject-matter Andrews  is,  therefore, 

interested  in  the  decree,  and  has  a  right  to  show  that  it  is  wrong, 
if  he  can,  and  escape  from  the  estoppel  it  will  create  against  him 
in  a  future  suit."  In  Raritan  Savings  Bank  v.  Lindsley,  58  E. 
215  (Chan.  1899),  "Obligors  who  give  a  bond  do  not  thereby 
acquire  an  interest  in  premises  which  one  of  their  number  in- 
dividually  owns   and   which   he   voluntarily  mortgaged  to  the 

obligee  in  the  bond  to  secure  its  payment The  co-obligors, 

though  they  created  the  debt,  had  never  at  any  time  held  any  in- 
terest in  the  mortgaged  premises."  Not  necessary  parties.  In 
Farmers  National  Bank  of  New  Jersey  v.  Lloyd,  30  E.  443 
(Chan.  1879),  ^wd  cases  cited,  "A  prior  incumbrancer  [judgment 
creditor]  whose  lien  is  not  assailed  in  the  bill  of  complaint,  is  not 
a  necessary  party  to  a  suit  for  foreclosure,  and  if  he  be  made  a 
party,  and  does  not  choose  to  come  in  with  his  incumbrance,  his 
rights  are  wholly  unaffected  by  the  proceedings."  In  Savings 
Association  v.  Vandervere,  11  E.  382  (Chan.  1857),  Syllabus. 
"Husband  and  wife  gave  a  bond  and  mortgage  on  the  property  of 
the  wife  to  secure  the  bond.  The  husband  died.  On  a  bill  to 
foreclose  the  mortgage,  neither  the  heirs-at-law  nor  the  personal 
representative  of  the  husband  are  necessary  parties." 

698.     "Complainant is    the   purchaser,    at    sheriff's  sale 

under  foreclosure  proceedings,  of  a  portion  of  the  premises  cov 
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€red  by  a  mortgage,  and  a  portion  of  the  premises  directed  to  be 

sold  by  the  execution  in  these  foreclosure  proceedings 

The  defendant  is  the  purchaser  of  this  same  portion  of  the  mort- 
gaged premises,  by  deed  from  the  person  who  owned  the  prem- 
ises at  the  time  of  foreclosure,  this  deed  being  made  subsequent 
to  the  foreclosure  sale.  The  conveyance  to  defendant  was  made 
subject  to  the  mortgage  which  was  foreclosed.  By  mistake,  this 
owner  of  the  premises  was  not  made  a  party  to  the  .foreclosure 
proceeding,  and  therefore  neither  she  nor  her  grantee,  the  de- 
fendant in  this  suit,  is  cut  off  by  the  foreclosure  sale.  The  com- 
plainant  files  this  bill  for  strict  foreclosure  against  the  de- 
fendant, not  making  any  other  persons  parties The  only 

persons  interested  in  this  particular  property,  so  far  as  appears 
by  the  bill,  are  the  complainant  on  the  one  hand,  as  succeeding 
to  the  interests  of  the  mortgagee  therein,  and  the  defendant  on 
the  other,  as  succeeding  to  the  interest  of  the  mortgagor.  There 
are  no  other  persons  interested  in  this  land,  and  equity  should 
not  require  the  owners  of  interests  in  the  other  portions  of  the 
mortgaged  premises  to  be  made  parties  to  this  litigation.''  Pet- 
tingill  V.  Hubbell,  53  E.  584  (Chan.  1895).  In  Biddle  v.  Pugh, 
59  E.  490  (Chan.  1900),  [citing]  "Pruden  v.  IVilliams,  11  C.  £. 
Gr,  212,  the  obligor  in  the  bond  was  not  a  party,  but  only  the  suc- 
ceeding covenantors,  in  a  bill  to  recover  a  deficiency,  which  was 
sustained."  In  this  case  only  original  covenantor  was  made  a 
party. 

699.  Personal  Eepresentatives.  "The  administrator  [of  a  de- 
ceased mortgagor]  was  made  a  party  defendant  to  the  suit. 
While  he  was  not  a  necessary  party according  to  the  gen- 
eral current  of  authority  in  this  state,  he  is  a  proper  party."  Ad- 
vantage of  making  him  a  party  stated.  United  Security  Life  In- 
surance and  Trust  Co.  v.  Vandegrift,  51  E.  401  (Chan.  1893), 
cend  cases  cited.  In  Smith  v.  The  Trenton  Delaware  Falls  Co., 
4  E.  508  (Chan.  1845),  "The  representatives  of  the  deceased 
mortgagees,  being  interested  in  the  object  of  the  suit,  should 
have  been  made  parties."  In  Arkenburgh  v.  Lakeside  Residence 
Association,  56  E.  103,  no  (Chan.  1897),  Facts:  "The  allega- 
tion and  proof  are  that  the  defendant  Eliza  J.  Arkenburgh  [ex- 
ecutrix] refused  to  join  with  the  complainant  [the  acting  execu- 
tor] in  the  suit  for  foreclosure."  By  the  Court.  "The  complain- 
ant is  entitled  to  a  decree."  In  Freeman  v.  Scofield,  16  E.  28 
(Chan.  1863).  Foreclosure  of  mortgage:  ''Assigned  to  Phebe 
Freeman  and  Mary  Ann  Freeman.  Mary died  testate  be- 
fore the  filing  of  the  bill The  surviving  assignee,  filed  the 

bill  in  her  own  name,  claiming  to  be  entitled  to  one-half  of  the 
mortgage  debt  in  her  own  right,  and  to  the  balance  as  trustee  for 

the  estate  of  the  deceased  assignee The  executor  is  made 

a  defendant It  is  one  entire  debt,  and  must  be  recovered 

either  at  law  or  in  equity  by  one  suit In  cases  of  joint 

claims  or  obligations,  all  persons  having  a  community  of  interest 
in  the  claims  or  liabilities  and  who  may  be  aflFected  by  the  decree, 
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are  to  be  made  parties It  would  perhaps  have  been  more 

in  accordance  with  the  practice  of  the  court,  had  the  survivor  and 
the  executor  of  the  deceased  obligee  united  as  complainants  in 

the  suit It  is  a  mere  question  of  practice.     The  necessary 

parties  are  all  before  the  court." 

In  Trades  Savings  Bank  v.  Freese,  26  E.  453,  455  (Chan. 
1875),  Syllabus.  *'To  a  suit  to  foreclose  a  mortgage  given  to 
A.  and  his.  wife  jointly,  brought  by  the  holder  of  the  mortgage 
under  assignment  from  A.'s  executor,  in  which  the  widow  did  not 
join,  the  widow  is  a  necessary  party  defendant.'*  By  the  Court: 
"Where  the  right  of  one  of  several  mortgagees  to  represent  all 
[as  a  co-partnership]  does  not  exist,  the  assignment  by  him,  with- 
out the  concurrence  of  the  others,  cannot  affect  their  interest. 
It  is  laid  down  as  a  rule  in  equity,  that  if  two  or  more  persons 
advance  their  own  moneys  on  mortgage,  whether  in  equal  pro- 
portions or  not,  and  the  mortgage  is  limited  to  them  so  as  to  create 
a  joint  tenancy  at  law,  they  will  nevertheless  be  considered  in 
equity  as  tenants  in  common,  and  there  will  be  no  survivorship 

between  them The  suit  in  [Freeman  v.  Scofield,  supra,] 

was  by  the  survivor  of  two  mortgagees Here,  the 

right  to  assign  the  entire  interest  is  not  claimed  on  the  ground 
of  survivorship.  Hannah  Freese  survived  her  husband."  In 
Trimmer  v.  Todd,  52  E.  426  (Chan.  1894).  Syllabus.  *'A  per- 
son who  is  an  executor,  and  who,  in  his  individual  capacity,  holds 
a  mortgage  upon  the  lands  of  which  the  testator  died  seized,  may 
file  a  bill  to  foreclose  such  mortgage;  but  he  cannot  in  such 
bill  ask  for  an  administration  of  the  estate  of  the  testator,  in 
whole  or  in  part,  without  joining  himself  as  executor  as  a  party 
complainant,  nor  in  case  it  is  alleged  that  the  personal  property 
is  insufficient  to  pay  the  debts,  without  making  all  creditors 
parties  defendant.  Without  such  allegations,  a  bill  asking  for 
partial  administration  is  demurrable  for  multifariousness  and  for 
want  of  parties." 

700.  "As  a  general  rule,  he  [heir  at  law]  need  not  be  a  party 
to  a  bill  filed  by  the  executor  for  the  foreclosure  and  sale  of  mort- 
gaged premises.  This  is  a  proceeding  on  the  part  of  the  personal 
representative  for  the  recovery  of  the  debt,  and  the  premises 
which  are  pledged  for  the  payment  of  the  debt  are  under  his  con- 
trol, so  far  as  to  make  the  money."  Foreclosure,  brought  by  as- 
signee of  executrix, 

Kinna  v.  Smith,  3  E.  16  (Chan.  1834).  In  Osborne  v.  Tunis, 
25  L.  650  (Err.  &  App.  1856).  In  a  strict  foreclosure  the  heir  at 
law  of  the  mortgagee  should  be  made  a  party.  In  Parker  v. 
Fay,  61  E.  170  (Chan.  1900).  An  administrator  de  bonis  nom, 
etc.,  can  bring  suit  to  enforce  a  mortgage  given  to  his  predecessor 
as  such.  '*None  other  need  be  made  a  party  complainant,  and 
none  but  those  interested  in  the  equity  of  redemption  need  be 
made  parties  defendant."  In  Boon  et  al.  v.  Padgett  et  al.,  54 
Atl.  859  (Chan.  1903).  Syllabus.  "An  administrator  with  the 
will  annexed,  whose  rights  have  not  been  established  by  any  judg- 
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ment  or  decree,  cannot  be  admitted  as  a  defendant  in  a  fore- 
closure suit  to  deny  the  validity  of  the  mortgage,  as  having  been 
created  under  a  mistaken  and  unlawful  exercise  of  a  power  given 
by  the  will,  but  his  remedy  is  to  file  his  own  bill  of  complaint." 

701.  Intervention.  Com.  St.  p.  421,  section  29.  "Persons 
acquiring  interest  after  bill  filed  made  parties;  petition."  In 
Mutual  Life  Insurance  Co.  v.  Schwab,  51  E.  204,  212  (Chan. 
1893),  Syllabus.  [Section  29.]  **Does  not  allow  one  who,  pend- 
ing a  foreclosure  suit,  has  acquired  a  contested  claim  to  part  of 
the  surplus  paid  into  court  on  the  foreclosure  sale,  after  satisfy- 
ing the  complainant's  mortgage,  to  be  made  a  party  to  the  suit 
by  petition,  after  final  decree,  for  the  purpose  of  enforcing  such 
claim."  By  the  Court.  "Its  design  is  to  provide  an  easy  and 
inexpensive  method  by  which  a  person,  who  succeeds  to  or  ac- 
quires, pendente  lite,  an  interest  in  the  subject-matter  of  a  suit, 
may  take  the  place  of  his  predecessor,  under  the  issues  existing 
in  the  suit,  and  just  in  the  state  or  condition  in  which  those  issues 
are  when  he  comes  in,  but  it  is  not  its  design  to  give  him  the  right 
to  raise  new  and  different  issues  from  those  existing  *at  the  time 
he  comes  in."  How  he  can  proceed,  stated.  Guest  v.  Hewitt, 
27  E.  479  (Err.  &  App.  1875).  Com.  St.  p.  422,  section  30,  and 
Atwood  V.  Carmer,  75  E.  319  (Chan.  1909),  Parties  acquiring 
interest  after  bill  filed  made  parties. 

701a.  Bankrupt's  Assignee.  "The  rule  is  now  established  that 
where  a  mortgagor  is  adjudged  a  bankrupt  during  the  pendency 
of  a  suit  for  the  foreclosure  and  sale  of  his  mortgaged  premises, 
and  an  assignee  is  appointed,  the  assignee  stands,  in  respect  to  the 
mortgaged  premises,  in  the  same  position  as  any  other  purchaser 
pendente  lite.  If  the  assignee  desires  to  become  party  to  the  suit 
he  must  ask  to  be  substituted  in  the  place  of  the  bankrupt,  and  if 
he  fails  to  do  so,  his  non-intervention  will  raise  an  implication, 
either  that  he  has  no  defence,  or  that  he  has  elected  to  waive  any 
defence  he  may  have.  If  he  fails  to  intervene,  and  a  decree  for 
sale  is  made,  he  will  be  concluded  by  it ;  and  a  sale  made  in  exe- 
cution of  the  decree  will  bar  his  rights  ^s  effectually  as  it  does 
those  of  the  bankrupt."  Mount  v.  Manhattan  Co.,  43  E.  29 
(Chan.  1887),  affirmed  44  E.  297  (Err.  &  App.  1888). 

702.  Com.  St.  p.  432,  Section  68.  "Persons  having  unrecord- 
ed liens  against  property  to  be  bound  by  decree  of  foreclosure, 
may  be  made  parties  to  proceedings  by  petition."  In  Kirkland's 
Administrator  v.  Kirkland,  26  E.  277  (Chan.  1875).  "The  re- 
cording, registering,  entering,  or  filing  of  the  conveyance,  mort- 
gage, assignment,  lien,  claim,  or  other  instrument  under  which 
the  interest  or  incumbrance  is  claimed,  is  not,  in  all  cases,  .an  es- 
sential pre-requisite  to  obtaining  the  benefit  of  the  statute 

If,  as  is  alleged  in  the  present  case,  the  complainant  withholds  the 
instrument  from  him He  has  stated  fully  his  title  and  in- 
terest in  the  subject  matter,  and  whence  and  in  what  manner  de- 
rived.    He will  be  admitted  according  to  the  prayer  of  his 

petition."    Leveridge  v.  Marsh,  30  E.  59  (Chan.  1878),  and  cases 
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cited.  In  New  Jersey  Bldg.  Loan  and  Inv.  Co.  v.  Schatzkin,  ^2 
E.  177  (Chan.  1906),  Tenant  by  the  curtesy.  "Does  not  claim  *an 
interest  in  or  incumbrance  or  lien  upon'  the  mortgaged  premises 
*by  or  through  any  conveyance/  mortgage,  assignment  lien,  or 
any  instrument  which  by  any  provision  of  law  could  be  recorded. 
He  claims  under  no  instrument  of  any  kind/*  Section  does  not 
apply.  In  Stiles  v.  Galbreath,  69  E.  233  (Chan.  1905),  "It  relieves 
the  complainants  from  any  obligation  to  make  parties  of  persons 
holding  liens  against  the  mortgaged  property  not  of  record,  and 
binds  those  parties  from  thereafter  asserting  claims  against  that 
property,  but  it  does  not  destroy  their  equitable  interest  in  the 
proceeds  of  the  sale  [surplus  purchase-money  arising  from  the 
foreclosure  sale]  nor  deprive  them  of  the  right  thereafter  to  pre- 
sent them  to  any  competent  court  for  determination."  Consult 
case. 

703.  Syllabus.  "A  bill  to  foreclose  a  mortgage  had  been  filed, 
and  also  a  cross-bill  by  the  owner  of  the  mortgaged  premises, 
setting  up  that  the  mortgagee  had  received  certain  stock  as  col- 
lateral to  tfie  mortgage,  and  praying  that  he  might  be  compelled 
to  have  recourse  thereto  before  proceeding  in  the  foreclosure. 
Held,  that  one  claiming  a  prior  lien  on  such  stock,  by  virtue  of 
an  attachment  issued  in  another  state,  might  be  admitted  as  a 
party."  By  the  Court.  To  decree  that  the  stock  be  sold  with- 
out according  to  him  a  hearing,  would  of  course  be  substantially 
to  decree  a  sale,  subject  to  his  claim.  This  would  not  be  just  to 
the  parties  in  interest,  if  it  can  be  avoided,  as  it  can  be  by  per- 
mitting him  to  intervene  in  the  suit."  Dodge  v.  Fuller,  28  E.  578 
(Chan.  1877). 

704.  ''The  Trustee  Having  Refused  to  File  a  bill  of  foreclosure, 
was  made  a  defendant  as  the  representative  of  the  other  bond- 
holders. Whether  the  bill  be  filed  by  the  trustee  named  in  such 
a  mortgage,  or  by  a  holder  of  some  of  the  bonds,  the  court  will 
protect  the  right  of  other  bondholders,  although  they  are  not  made 
parties  and  do  not  appear  in  the  suit.  They  may  come  in  and 
prove  their  claims  before  the  master,  and  obtain  satisfaction  of 
their  demands,  equally  with  the  bondholders  who  are  complainants 

in  the  suit The  chancellor  properly  directed  a  reference 

to  the  master  to  ascertain  the  whole  amount  due  on  the  mortgage." 
Hackensack  Water  Co.  v.  DeKay,  36  E.  552  (Err.  &  App.  1883). 

705.  "To  Admit  the  Petitioners  as  Complainants  [with  their 
trustees]  would  be  to  introduce  new  niagistri  litis  who  may  not 
be  in  accord  with  the  present  complainants  in  the  management  of 
the  cause.  The  very  ground  on  which  the  petitioners  ask  to  be 
admitted  is  their  dissatisfaction  with  the  conduct  of  the  suit  by  the 
trustees.  They  ask  to  be  made  co-complainants,  in  order  that  they 
may  aflFect  a  better  management.  They  are  admittedly  not  neces- 
sary parties.  Under  the  circumstances  they  are  not  proper  par- 
ties complainant.  They  may  be  admitted  as  defendants  if  they  de- 
sire it."  Williamson  and  Upton  v.  The  New  Jersey  Southern 
R.  R.  Co.,  25  E.  23  (Chan.  1874). 
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706.  Receiver.  "The  then  receiver,  was  also  a  party,  in  his  in- 
dividual capacity.  Admitting  that  the  latter  should  have  been  a 
party,  as  receiver,  he  and  the  parties  whom  he  represented  could 
not  stand  by  without  objecting,  and  claim  to  be  heard  in  equity, 
against  the  proceeding  and  decree  after  sale  of  the  property.  The 
decree  would  obviously  have  been  without  effect,  unless  it  was  to 
bar  the  right  of  the  receiver."  Kirkpatrick  v.  Corning,  38  E. 
248  (Err.  &  App.  1884). 

707.  Syllabus.  **i.  A  receiver  filed  a  bill  in  his  own  name  to 
foreclose  a  mortgage  made  to  A  in  trust  for  B.  To  establish  his 
right  to  foreclose,  the  bill  relied  on  a  decree  of  the  court  of  chan- 
cery appointing  him  receiver.  It  not  appearing  by  the  recitals  of 
the  bill  that  the  decree  transferred  to  the  receiver  the  legal  title 
which  A,  as  trustee,  had  in  the  mortgage.  Held,  that  A  was  a 
necessary  party  to  the  bill.  2.  Further  recitals  in  the  bill  justi- 
fied the  conclusion  that  the  decree  divested  B  of  her  interest  in 
the  mortgage,  and  vested  that  interest  in  three  persons  named  in 
the  bill.  Held,  that  B  was  not  a  necessary  party,  but  that  the 
three  persons  in  whom  her  interest  was  vested  were  necessary 
parties  to  the  bill.    Tyson  v.  Applegate,  40  E.  305  (Err.  &  App. 

1885). 

708.  Collateral  Attack  on  Foreclosure  Proceedings.  ''Suggest- 
ed that  the  foreclosure  proceeding  was  defective,  in  that  the  Na- 
tional State  Bank  of  Camden,  for  whose  use  the  mortgages  were 
held,  should  have  been  made  a  party  thereto.  The  complainant, 
however,  having  bought  the  lands  under  the  decree  made  in  that 
cause,  and  having  taken  the  sheriff's  deed,  after  the  sale  had 
been  confirmed  without  objection  from  the  defendants  in  that 
cause,  or  from  him  as  a  purchaser,  cannot,  in  this  collateral  way, 
object  to  the  proceedings  therein,  or  found  any  equity  upon  the 
supposed  error  in  the  foreclosure.  If  the  defendants  in  that 
cause  might  have  objected  to  its  being  proceeded  with  in  the  ab- 
sence of  the  bank,  the  cestui  que  trust  of  Lippincott they 

presented  no  objection  and  the  cause  went  to  a  decree.  Complain- 
ant's purchase  on  the  Heri  facias,  issued  on  the  decree,  conferred 
on  him  the  title  which  Lippincott  had  acquired  by  the  mortgages, 

and  the  title  of  the  mortgagors  who  made  them The  mere 

fact  that  the  bank  was  not  a  party  to  the  foreclosure  does  not 
present  any  equitable  ground  for  relief."  Bushey  v.  National 
State  Bank  of  Camden,  72  E.  468  (Chan.  1907),  and  cases  cited. 
Claims  under  certain  tax  sales,  assigned  to  the  bank  by  the  pur- 
chasers, need  not  have  been  presented  even  if  bank  had  been  made 
a  party  to  the  foreclosure. 

709.  Prior  Mortgagee  Made  Party.  "A  prior  mortgagee  is  not 
bound  to  notice  the  bill  of  a  subsequent  mortgagee  filed  on  his 
mortgage,  though  he  is  made  a  defendant  in  the  bill.  The  in- 
terest mortgaged  to  a  subsequent  mortgagee  is  an  interest  subject 

to  the  prior  mortgage The  prior  mortgas^ee,  though  made  a 

defendant  fete] may  take  no  notice  of  that  suit,  and  file 

his  bill  on  his  own  mortgage,  and  make  the  subsequent  mortgagee 
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a  party."  Gihon  v.  Belleville  White  Lead  Co.,  7  E.  535  (Chan. 
1849),  Decided  on  question  of  pleading,  but  a  Very  Suggestive 
Case,  and  cited  in  Bigelow  v.  Cassidy,  26  E.  561   (Err.  &  App. 

1875). 
709a.    Purchasers  at  a  Foreclosure  Sale  Become  Parties  by 

Signing  the  Conditions  of  Sale.    ''The  purchasers,  by  signing  the 

conditions  of  sale,  made  themselves  parties  to  the  suit."    Boorum 

V.  Tucker,  51  E.  137  (Chan.  1893). 


.  CHAPTER  XC. 
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718.  Bill  Amended. 

719.  Supplemental  Bill. 
72a     Misjoinder. 

721,  722.    Cross-Bills. 
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724.  Execution  Not  Returned, 

725.  Breach  of  Covenant. 

726.  Laches. 

727.  Multifarious. 
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734,  735.    Plea. 
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738.  Usury. 
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710.  Consult,  Com.  Stat.  pp.  417-422  and  Supplement  thereto, 
P.  L.  191 5,  pp.  191-196. 

711.  Bill.    "The  bill  sets  out  that the  mortgage  was  as- 
signed to  the  complainant  for  a  valuable  consideration.    The  bill 

does  not  allege  any  assignment  of  the  note  or  obligation 

Demurrer A  technical  assignment  of  the  obligation  which 

accompanies  the  mortgage  is  not  necessary.  It  is  sufficient  if  the 
bill  shows  substantially  that  the  debt  belongs  to  the  complainant 
It  [demurrer]  admits,  then,  that  the  complainant  can  pro- 
duce the  evidence  of  the  debt,  and  that  the  debt  is  due  and  owing 

to  complainant Demurrer overruled.    Cornelius  v.  Hal- 

scy,  II  E.  28  (Chan.  1855).  In  Bodine  v.  Gray,  24  E.  336  (Chan. 
1874),  "It  [bill]  states  that  no  principal  or  interest  had  been  paid 
on  the  mortgage.  The  principal  had,  by  the  terms  of  the  mort- 
gage, then,  from  the  non-payment  of  the  interest become 

payable  when  this  suit  was  commenced.  It  was  not  necessary  to 
state  formally,  a  conclusion  so  obvious  and  undeniable  from  the 
facts  set  forth  in  the  bill."  In  Benson  v.  Reinshagen,  75  E.  358 
(Chan.  1909),  When  in  fact  a  default  occurred,  need  not  allege 
exact  date  thereof.  In  Brown  v.  Kahnweiler,  28  E.  313  (Chan. 
1877).  Complainant  need  not  allege  or  prove  a  consideration  for 
a  bond  and  mortgage — being  sealed  instruments. 

712.  "There  is  no  allegation  in  the  bill  that  the  Libby  mort- 
gage recited  that  it  was  given  for  unpaid  purchase-money,  or 

4di 
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that  the  defendants,  Clark,  Dodge  &  Co.,  liad  notice  of  it  before 
the  mortgagee  to  them ;  and  although  these  facts  appear  clearly  on 
proof,  no  decree  or  relief  founded  on  them  can  be  given  unless 
they  are  set  forth  in  the  bill.  The  complainant  must  be  allowed  to 
amend  her  bill  in  this  respect,  it  being  a  mere  formal  defect." 
Armstrong  v.  Ross,  20  E.  121  (Chan.  1869). 

713.  Syllabus.  "On  a  bill  to  foreclose  a  mortgage  belonging 
to  a  wife,  a  mere  averment  that  the  owner  of  the  premises  false- 
ly alleges  that  it  is  unsafe  for  him  to  pay  the  amount  of  the 
mortgaged  debt,  because  of  a  foreign  attachment  issued  against 
complainant's  husband,  without  stating  any  connection  between 
the  attachment  proceedings  and  the  mortgage,  is  insufficient.'' 
.Pine  V.  Shannon.  30  E.  404  (Chan.  1879). 

In  Hopper  v.  Sisco,  5  E.  345  (Chan.  1846).  "A  recovery  can- 
not be  allowed  on  a  case  proved,  if  it  differ  essentially  from 
that  alleged  by  the  bill." 

714.  "The  bill  charges  that  John  Magee,  owning  the  fee-simple, 
had  made  the  mortgage  and  had  died  seized,  leaving  a  will  of 
which  profert  was  made,  and  leaving  Mary  as  his  only  child. 
This  was  sufficient.  It  clearly  indicated  the  extent  of  the  lien 
claimed  and  called  attention  to  the  means  by  which  the  mort- 
gaged estate  had  been  transmitted,  and  brought  into  court  all  the 
persons  by  whom  that  estate  could  or  ought  to  be  defended.  Noth- 
ing further  can  be  required  of  the  complainant [need  not 

correctly  describe  the  rights  of  the  various  defendants:]  When 
the  nature  of  those  rights  is  of  no  importance  to  the  relief  which 
he  seeks.*^'  Dunham  v.  Doremus,  55  E.  513  (Err.  &  App.  1897). 
Kiernan  v.  Mayor,  etc.,  of  Jersey  City,  78  Atl.  228  (Err.  &  App. 
1910).  In  Freichnecht  v.  Meyer,  39  E.  554  (Err.  &  App.  1885), 
"The  bill  averred  that  she  was  the  owner  of  the  equity  of  redemp- 
tion :  that  the  defendant  was  a  mortgagee  in  possession,  and  that 
the  complainant  was  ready  to  pay  her  debt,  in  redemption  of  her 

land.    This  constituted  her  complete  title  to  relief Her  bill 

and  general  replication  were  sufficient  to  present  all  the  issues 
necessary  to  be  determined." 

716.  It  [bill  filed  by  trustee  and  cestui  que  trustents]  sets  out 
that  the  bond  and  mortgage  were  assigned  by  deed  in  writing  to 
Warren  E.  Sammis,  trustee  for  Catherine  Mahling  and  Solomon 
Maher.  The  ground  of  demurrer  is  that  the  bill  fails  to  show  the 
creation  and  nature  of  the  trust.  We  think  it  was  properly  over- 
ruled. Where  the  title  is  vested  by  deed  in  a  person  named  as 
trustee,  the  title  vests  in  the  person  named.  He  may  file  a  bill  to 
foreclose,  and  may,  in  the  bill,  as  in  this  case,  declare  that  he  is 
trustee  for  persons  named,  and  join  them  as  co-complainants.  In 
such  case  a  demurrer  is  frivolous."  Sammis  v.  Shaw,  79  E.  655 
(Err.  &  App.  191 1). 

716.  "He  has  neither  prayed  that  the  equity  of  redemption 
mortgaged  to  him  may  be  sold,  or  that  he  may  be  permitted  to  re- 
deem  A  bill  by  a  subsequent  mortgage,  i.  e.,  a  mortgagee  of 

the  equity  of  redemption,  may  pray  a  sale  of  the  interest  mort- 
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gaged  to  him,  a  sale  subject  to  the  incumbrances  of  the  prior  mort- 
gage; or,  that  he  may  be  permitted  to  redeem  the  prior  mort- 
gage and  have  the  premises  sold  to  pay  such  redemption  money 
and  his  own  mortgage ;  or,  that  the  mortgaged  premises  may,  if 
the  prior  mortgagee  consent  thereto,  be  sold,  and  that  out  of  the 

proceeds  the  mortgages  may  be  paid  according  to  priority 

The  complainant asks  nothing  which  he  is  entitled  to  as 

against  the  prior  mortgagees,  and  therefore  should  not  have 
brought  them  into  court.  Demurrer  allowed."  Gihon  v.  Belle- 
ville White  Lead  Co.,  7  E.  536  (Chan.  1849),  cited  in  Bigelow  v. 
Cassedy,  26  E.  561  (Err.  &  App.  1875).  In  Lambertville  Nat. 
Bank  v.  McCready  Bag  and  Paper  Co.  et  al.,  15  Atl.  388  (Chan. 
1888),  Syllabus.  **The  bill  [of  subsequent  mortgagee]  need  not 
ask  for  the  sale  of  a  parcel  of  land  included  in  the  first  mortgage, 
but  not  included  in  the  subsequent  mortgages."  In  Crane  v. 
Brigham,  11  E.  33  (Chan.  1855),  A  petition  is  sufficient,  in  a  dis- 
pute between  the  parties  in  a  former  suit  as  to  what  the  decree  in 
said  suit  embraced. 

717.  Syllabus.  "A  statement  in  the  bill  in  reference  to  the 
execution  of  a  mortgage  by  a  corporation  of  the  German  Re- 
formed Church  that  it  was  executed  'through  their  trustees,' 
under  the  *act  to  incorporate  trustees  of  religious  societies,*  held 
sufficient  as  a  matter  of  pleading^."  German  Reformed  Church 
V.  Von  Puechelstein,  27  E.  30  (Chan.  1876). 

718.  Bill  Amended.  "There  is  no  difficulty,  upon  the  plead- 
ings and  proof,  in  deciding,  without  any  embarrassment  to  either 
party,  their  respective  rights.  There  is  no  good  reason,  there- 
fore, whv  I  should  now  dismiss  the  bill The  court  has  the 

power,  and  has  frequently  exercised  it,  of  allowing  a  bill  to  be  so 
amended  as  to  correspond  with  the  case,  even  after  proofs  taken. 
It  is  a  power  which  should  be  exercised  discreetly."  Van  Riper 
V.  Claxton  and  Wife,  9  E.  305  (Chan.  1853) ;  Armstrong  v.  Ross, 
20  E.  121  (Chan.  1869),  'I'he  complainant  was  permitted,  on  final 
hearing,  to  amend  his  bill,  so  as  to  change  it  from  an  ordinary 
foreclosure  bill  to  a  bill  to  establish  and  enforce  a  vendor*s  lien, 
and  to  take  a  decree  on  the  bill  as  thus  amended.  The  mortgage 
in  this  case  was  void  because  not  properly  acknowledged  by  the 
mortgagor.  She  was  a  married  woman.  Wilson  v.  Brown,  13 
E.  280  (Chan.  1861),  Mortgage  executed  by  married  woman 
alone.  In  Forman  v.  Manley,  52  E.  713  (Chan.  1894).  Syllabus. 
**A  deficiency  arose  on  the  sale,  which  the  mortgagor  paid  and 
took  an  assignment  of  the  decree.  After  a  lapse  of  seventeen 
years,  he  moved  to  amend  the  bill  by  inserting  the  clause  of  as- 
sumption and  for  execution  against  the  grantee.  Held,  in  the  ab- 
sence of  any  proof  that  the  grantee  had  relied  on  the  defect  in  the 
bill,  or  would  be  prejudiced  thereby,  that  such  amendment  should 
be  made."  In  Adams  v.  Reynolds,  232  (Chan.  1903).  Syllabus. 
"Where  the  proceedings  in  a  foreclosure  suit  accurately  describe 
a  portion  of  the  mortgaged  premises,  and  are  carried  through  to 
advertisement  and  sale,  and  deed  by  the  sheriff  conveying  that 
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portion  to  a  purchaser,  this  court  will  not,  at  the  instance  of  the 
purchaser  from  the  sheriflf,  amend  the  bill  of  complaint  to  include 
a  part  of  the  mortgaged  premises  which  had  been  omitted  by  the 
description  in  the  foreclosure  proceedings,  and  direct  the  sheriflf 
to  deliver  to  the  purchaser  a  deed  for  the  portion  of  the  mort- 
gaged premises  which  was  neither  advertised  nor  sold.  "A 
stranger  to  the  litigation  has  no  status  to  make  such  a  motion. 
Chan.  Rules  1910,  pp.  26,  27,  Rules  66-71.  In  Hoff  v.  Burd 
et  ah,  17  E.  201  (Chan.  1864),  complainant  must  amend  his  bill 
to  take  advantage  of  an  admission  or  allegation  of  fact  in  the  an- 
swer not  put  in  issue  by  the  bill.     See  section  712. 

719.  Supplemental  Bill.  "Supplemental  Pleadings,  showing 
matters  arising  since  the  original  pleadings,  or  suit  begun,  may  be 
filed  by  either  party  by  leave  of  court  and  upon  terms."  P.  L. 
1915,  p.  193,  section  41.  Allen  v.  Taylor,  3  E.  435  (Chan.  1836). 
Buckingham  v.  Coming,  29  E.  238  (Chan.  1878).  In  William- 
son and  Upton  v.  The  New  Jersey  Southern  R.  R.  Co.,  25  E.  13 
(Chan.  1874).  Supplemental  bill  ordered  filed  by  trustees  to 
secure  the  claim  of  petitioners  on  property  acquired  after  the 
execution  of  the  first  mortgage.  The  litigation  under  the  sup- 
plemental bill  to  be  confined  to  the  subject-matter  thereof. 

720.  Hifljoinder.  ''Many  bills  open  to  the  charge  of  joinder 
of  several  causes  of  action  have  been  sustained.  In  such  cases 
there  is  no  inflexible  rule,  but  the  question  is  one  of  expediency 
and  convenience,  depending  upon  the  sound  discretion  of  the 
court  applied  to  the  particular  circumstances  of  each  case."  Con- 
over  V.  Sealey,  45  E.  592  (Chan.  1889),  and  note,  p.  590.  "Here 
the  complainant  asks  to  establish  and  enforce  his  mortgage  at 

the  same  time  that  he  prays  for  a  partition he  may  do  so.*' 

P.  L.  1915,  p.  191,  section  28.  In  Cresse  v.  Security  Land  Im- 
provement (:o.,  35  Atl.  451  (Chan.  1896),  Syllabus.  "A  bill  to 
foreclose  a  mortgage  is  not  multifarious  because  alleging  that 
certain  persons,  made  defendants,  claim  to  have  liens  on  the  prop- 
erty, and  praying  that  they  may  be  declared  subject  to  complain- 
ant's mortgages." 

721.  Cross-Bills.  Cross-Bills  are  abolished.  Counterclaims, 
deemed  Cross-actions,  substituted.  P.  L.  1915,  pp.  195,  196,  sec- 
tions 54-57- 

722.  Proper  Subjects  of  Abolished  Cross-Bill.  'The  defend- 
ants cause  for  complaint,  i.  e.,  that  the  trustee-complainants  de- 
faulted in  the  discharge  of  their  duties,  and,  consequently,  were 
liable  in  damage  to  their  cestui  que  trustent  (which  liability  is  at- 
tempted to  be  enforced  by  the  cross-bill),  is  foreign  to  th€  limited 
scope  of  a  foreclosure  bill  to  collect  the  trust  fund."  Motion  to 
strike  out  allowed.  Wood  v.  Haddonfield  &  Camden  Turnpike 
Co.,  81  E.  243  (Chan.  1913),  and  cases  cited.  Scope  of  cross- 
bill defined.  In  Hoflf  v.  Burd  et  al,  17  E.  201  (Chan.  1864). 
Syllabus.  "If  an  answering  defendant  seeks  a  decree  to  establish 
claims  outside  of  any  issue  made  by  the  pleadings,  he  must  file 
a  cross-bill/'     In  Krueger  v.  Ferry,  41   E.  435   (Chan.   1886), 
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affirmed  43  E.  295  (Err.  &  App.  1887).  "The  rule  is  imperative 
that  the  new  facts  sought  to  be  introduced  by  it  must  be  so  di- 
rectly and  closely  connected  with  the  cause  of  action  set  up  in  the 
original  bill  as  to  render  the  cross-suit  a  mere  auxiliary  of  the 

original  suit,  or  a  graft  or  dependency  upon  it New  facts 

are  such,  and  such  only,  as  it  is  necessary  for  the  court  to 

have  before  it  in  deciding  the  questions  raised  in  the  original  suit, 
to  enable  it  to  do  full  and  complete  justice  to  all  the  parties  before 
it  in  respect  to  the  cause  of  action  on  which  the  complainant  rests 
his  right  to  aid  or  relief/'  Cross-bill  dismissed.  In  Chester 
Iron  Co.  V.  Beach,  40  E.  63  (Chan.  1885),  Syllabus.  "Answers 
by  way  of  cross-bill  are  not  unnecessary,  b^ause  defendants  are 
entitkd  to  a  discovery,  [may  now  also  be  accomplished  by  inter- 
rogatories. Com.  St.  p.  422,  section  32],  and  [for  their  defence] 
to  an  answer  to  their  cross-bill  as  to  the  exact  time  of  the  con- 
veyance, and  also  as  to  its  consideration  and  bona  fides."  In 
Kirkland's  Administratrix  v.  Kirkland,  26  E.  276  (Chan.  1875). 
A  petitioner  made  a  party  under  Com.  St.  p.  432,  section  58.     "On 

the  ground  of  his  ownership  of  the  mortgaged  premises 

May  file  a  bill,  in  the  nature  of  a  cross-bill,  to  prevent  the  com- 
plainant from  depriving  him,  by  means  of  the  proceedings  in  this 
suit  [  foreclosure] ,  of  the'benefit  of  his  purchase  under  the  execu- 
tion [issued  on  the  judgment  in  favor  of  the  complainant  stated 
in  the  bill,  and  for  the  amount  of  which  she  seeks  a  decree,  in 
addition  to  the  amount  claimed  to  be  due-on  her  mortgage,  on 
which  the  bill  is  filed]  ;  or  he  may  be  admitted  as  a  defendant 
in  this  suit."^ 

In  Vanderveer's  Administrator  v.  Holcomb,  21  E.  107  (Chan. 
1870),  "A  cross-bill  is  proper  in  a  case  like  this,  [usury],  be- 
tween the  defendants,  and  I  do  not  know  of  any  rule  or  reason, 
why  it  should  not  be  filed  after  an  interlocutory  decree  which 
does  not  determine  the  question."  In  McMichael  v.  Webster,  57 
E.  298  (Err.  &  App.  1898),  "The  practice  of  permitting  a  de- 
fence of  that  sort  [abatement  for  fraudulent  deficiency  in  the 
quantity  of  land,  upon  a  bill  for  the  foreclosure  of  a  mortgage 
for  purchase-money]  to  be  interposed  by  answer  alone  was  ex- 
pressly approved.  History  of  practice,  with  cases,  recited,  p. 
297.  In  Green  v.  Stone,  54  E.  490  (Chan.  1896),  and  cases  cited. 
Reformation  of  a  deed,  by  striking  out  assumption  clause,  should 
be  made  by  cross-bill.  In  Allen's  Executor  v.  Roll,  25  E.  165 
(Chan.  1874),  and  cases  cited.     "The  answer  seeks  affirmative 

relief — the  reformation  of  the  deed A  defendant  can  have 

no  positive  relief  against  the  complainant,  even  as  to  the  subject- 
matter  of  the  suit,  unless  a  cross-bill  is  filed  for  the  purpose." 
A  defect  in  the  deed  of  conveyance.  In  Grocers  Bank  v.  Neet, 
29  E.  449  (Chan.  1878),  Fraud  of  agent.  In  Randall  v.  Reynolds, 
61  E.  337  (Chan.  1910),  and  case  cited.  "The  answer,  of  itself, 
if  it  state  sufficient  facts,  may  be  a  complete  defence  to  the  ac- 
tion, but  the  defendant,  in  such  case,  is  entitled  to  the  further 
relief  of  having  the  mortgage  canceled  of  record  and  the  record 
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title  cleared.  This  can  be  accomplished  only  by  a  cross-bill."  In 
Raelble  v.  Goeble,  May,  1886,  Bird.  v.  C.  "Payment  of  a  mort- 
gage to  the  complainant's  solicitor  after  bill  filed  to  foreclose  it, 
may  be  set  up  by  answer,  and  a  cross-bill  is  unnecessary."  In 
Weinberger  v.  Brumberg,  69  E.  669  (Chan.  1905),  Cross-bill  be- 
tween defendants  sustained  though  it  contained  suspicious  cir- 
cumstances, when  it  alleges  entire  innocence  and  good  faith  and 
want  of  notice  of  fraudulent  intent.  In  Ames  v.  N.  J.  Frank- 
limite  Co.,  12  E.  67  (Chan.  1858),  "The  company  filed  [an  an- 
swer and]  a  cross-bill,  praying  that  the  mortgage  [by  mistake 
including  ores]  might  be  reformed.  I  do  not  consider  the  cross- 
bill  necessary '.[Correction   accomplished]:     By  a   decree 

upon  the  original  bill,  declaring  that  the  complainant,  by  reason 
of  the  mistake,  is  not  entitled  to  have  the  property  in  dispute 

sold  to  pay  his  debt Notwithstanding  the  statute,   [now. 

Com.  St.  p.  422,  section  32],  the  party  may  still  file  a  cross-bill 

if  he  pleases Court ought  not  to  encourage  it."     In 

Carter  v.  Carter,  63  E.  740  (Chan.  1902),  A  cross-bill  cannot  be 
so  amended  as  to  joint  two  distinct  causes  of  action.  In  Berry- 
man  V.  Graham,  21  E.  370  (Err.  &  App.  1869),  Time  of  filing 
cross-bill  in  case  of  fraud. 

723.  Circuity  of  Action.  Syllabus.  "Marsden,  having  a 
mortgage  which  was  a  first  lien,  executed  a  release  by  which  he 
surrendered  his  priority  of  lien  in  favor  of  the  mortgage  of  a 
building  and  loan  association,  which  was  subsequently  foreclosed 
without  making  Marsden  a  party,  and  the  property  bought  in  by 
the  association  and  conveyed,  with  general  covenants,  to  White, 
who  improved  it.  Marsden  subsequently  filed  a  bill  to  foreclose 
his  mortgage,  making  White  and  the  association  defendants. 
White,  by  way  of  cross-bill  against  the  association,  set  up  the 
actual  and  threatened  breach  of  his  covenants ;  arising  from  the 
existence  and  foreclosure  of  the  complainant's  mortgage,  and 
prayed  that  the  association  be  decreed  to  pay  said  mortgage  debt. 
From  this  decree  which  was  entered  against  it  the  association 
appealed. — Held,  that  such  decree  deprived  the  association  of  the 
benefit  of  its  release  from  the  complainant's  mortgage,  and  that 
the  doctrine  of  avoidance  of  circuity  of  action  is  not  to  be  applied 
in  favor  of  one  defendant  in  a  suit  in  equity  if  the  result  is  to 
deprive  another  defendant  of  a  substantial  defence  to  the  claim 
of  the  complainant."  Marsden  v.  White,  71  E.  224  (Err.  &  App. 
1906),  and  cases  cited. 

724.  Execntion  Not  Betunied.  **The  relief  sought  is  sub- 
stantially the  establishment  of  the  Hen  of  his  judgment  upon  the 
property  as  against  those  conveyances  [by  mortgagor  and  sub- 
sequent reconveyance  to  his  wife] He  could  not,  merely  on 

the  allegations  contained  in  his  answer  in  the  nature  of  a  cross- 
bill, maintain  a  suit  to  obtain  the  relief  which  he  seeks,  for  he 
does  not  show  that  he  has  exhausted  his  remedy  at  law  against 

the  debtor He  has  recovered  a  judgment,  indeed,  and  has 

issued  execution,  but  he  alleges  that  it  has  never  been  returned." 
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Motion  to  strike  out  granted.     Stockton  v.  Lippincott,  37  E.  444 
(Chan.  1883). 

725.  Breach  of  Covenant.  Syllabus.  "If  the  mortgagee  fore- 
closes a  purchase-money  mortgage  against  the  mortgagor,  and 
the  mortgagor  shows  that  the  covenant  against  incumbrances  has 
been  broken  in  such  manner  as  to  give  him  a  claim  to  substantial 
damages,  he  may  reduce  [by  answer  and  not  by  cross-bill,  unless 
he  intends  to  rely  on  fraud]  the  mortgagee's  demand  to  the  ex- 
tent of  those  damages."  Kuhnen  v.  Parker,  56  E.  286  (Chan. 
1897),  and  case  cited. 

726.  Laches.  Laches  may  be  fatal  to  a  petition  filed  to  open 
a  decree  and  permit  answer  and  cross-bill,  in  order  to  compel  re- 
lease of  certain  lots  represented  to  have  been  struck  off,  at  prices 
not  stated,  at  auction  sales  conducted  by  the  company  some 
months  before  the  foreclosure  sale  day.  Avon-by-the  Sea  Land 
and  Improvement  Co.  v.  Finn,  56  E.  806  (Err.  &  App.  1898). 

727.  Hnltifarions.  "The  cross-bill  is  multifarious  in  that 
while  it  seeks  a  construction  of  the  will  and  distribution  of  the 
trust  fund  (a  matter  common  to  all  the  parties  at  present  in  the 
suits,  and  the  remaining  children  of  Joseph  Plum  or  the  holders 
of  their  interest),  it  at  the  same  time  seeks  to  apply  the  share  in 
the  $2,000  to  which  Joseph  S.  Plum,  as  a  cestui  que  trust,  may  be 
entitled,  to  the  payment  of  a  judgment  against  him  held  by  a  sin- 
gle defendant.  Such  joining  of  claims  projents  issues  which  are 
independent  of  each  other,  and  which  concern  different  parties, 
and  in  which  all  the  parties  necessary  to  the  suit  are  not  con- 
cerned, and  issues  which  those  parties  should  not  all  be  obliged 
to  follow  or  be  burdened  with Besides,  the  judgment  mat- 
ter does  not  appear  to  be  the  proper  subject  of  cross-bill.  It  is 
an  independent  effort  to  subject  a  debtor's  property  to  the  pay- 
ment of  a  judgment  at  law.  It  has  no  connection  with  or  rela- 
tion to  the  matter  of  the  original  suit.  Its  object  can  and  should 
be  accomplished  by  an  independent  bill,  and  through  the  instru- 
mentality of  injunction  and  receiver."  Plum  v.  Smith,  56  E.  472 
(Chan.  1898). 

728.  Demurrer.  "When,  on  the  face  of  the  bill,  it  is  shown 
that  the  cestuis  que  trust  who  should  be  parties,  are  not  brought 
in,  the  bill  is  demurrable or  else  the  bill  should  state  a  suf- 
ficient reason  why  they  are  not  made  parties  to  the  record 

The  express  terms  of  the  mortgage provided that  if 

the  trustee-mortgagee  sfiould  become  incapable  of  acting  in  the 
trust,  a  new  trustee  might  be  appointed  by  the  mortgagor,  with 
the  consent  of  a  majority  in  interest  of  holders  of  the  bonds,  and 
if,  after  reasonable  exertion,  this  proved  impracticable,  then  the 

holder of  the  bonds  might,  on  thirty  days'  notice,  apply  for 

the  appointment  of  a  new  trustee [No  compliance  with  this 

provision  shown.]     His  excuse  for  this  omission  is  that  it  would 

result  in  delay,  inconvenience  and  expense The  delay  seems 

to  have  been  largely  his  own  choice [Inconvenience  and 

expense  discussed.]     I  think  the  complainant,  having  the  power 
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to  provide  a  trustee,  who  might  execute  the  trusts  and  conduct 
the  foreclosure  in  the  interests  of  all  the  cestnis  que  trust,  was 
bound  to  have  secured  such  a  trustee  and  to  have  made  him  a 
complainant,  or  if  he  refused  to  act,  then  a  defendant,  and  that 
the  bill  is,  for  the  omission  to  do  this,  demurrable."  Johnes  v. 
Cutwater,  55  E.  405-408  (Chan.  1897). 

729.  "Joint  demurrer  to  the  whole  bill.  If,  therefore,  it  ap- 
pears, taking  the  well-pleaded  allegations  of  the  bill  to  be  true, 
that  the  complainant  is  entitled  to  foreclose  his  mortgage  upon 
any  interest  of  the  demurring  defendants,  or  any  of  them,  in  the 
land  covered  by  the  mortgage,  or  any  part  thereof,  the  demurrer 

must  be  overruled The  object  of  specification  of  causes  of 

demurrer  is  to  notify  the  complainant  of  the  points  raised  against 
the  case  made  out  by  the  bill,  and  the  test  of  the  sufficiency  of 
these  specifications  is  found  in  the  question  whether  they  exhibit 
the  objections  to  the  bill  which  were  intended  to  be  presented  to 
the  court  for  argument  by  the  demurrer.  [Statute  of  limitations 
sufficiently  specified.] Objection  [2]  one  behalf  of  the  com- 
plainant that  the  demurrer  of  these  defendants  should  be  over- 
ruled because  the  bill  shows  that  the  complainant  is  entitled  to 
foreclose  his  mortgage  upon  the  estate  in  the  mortgaged  land  of 
other  defendants  who  together  own  an  undivided  one-third,  and 
who  have  interposed  no  defence,  is  invalid.  The  object  of  a 
demurrer  is  to  obtain  a  decree  dismissing  the  bill  only  as  to  the 
demurring  defendants.  The  matter  therefore  to  be  considered  is 
whether  the  bill  exhibits  a  right  of  foreclosure  in  the  complainant 
against  the  demurrants  or  any  or  either  of  them."  Demurrer  sus- 
tained.    Swinley  v.  Force,  78  E.  55  (Chan.  1910). 

730.  "A  lapse  of  twenty  years  after  a  mortgage  has  become 
due,  within  which  there  has  not  been  either  payment  or  demand 
of  the  principal  or  interest,  or  part  thereof,  or  entry  by  the  mort- 
gagee into  possession  of  the  mortgaged  premises,  will  raise  a 
presumption  that  the  mortgage  has  been  satisfied,  though  in  fact 

it  be  not  paid This  presumption  may  be  taken  advant^;e 

of  by  demurrer  to  a  bill  which  alleges  the  facts  raising  it,  with- 
out averring  circumstances   which   will   rebut   it Formal 

averment [argumentative  conclusion]  that  the  principal  and 

interest  of  the  mortgage  are  now  due  and  owing is  not  ad- 
mitted by  demurrer."  Stimis  v.  Stimis,  54  E.  20  (Chan.  1895), 
and  cases  cited. 

731.  Syllabus,  "i.  Where  a  complainant  who  purchased  at 
foreclosure  sale  a  portion  of  the  mortgaged  premises,  files  a  bill 
for  strict  foreclosure  against  a  defendant  who  purchased  the 
same  portion  of  the  mortgaged  premises  from  an  owner  of  the 
whole  premises,  who  was  not  made  a  party  to  the  foreclosure 
suit,  and  whose  rights  were  not  foreclosed,  it  is  not  necessary 
that  the  persons  interested  in  the  remaining  lands,  either  as  suc- 
ceeding to  the  original  mortgagor  or  mortgagee,  should  be  made 
parties.  2.  In  such  bill  of  strict  foreclosure,  if  it  appears  by  the 
bill  that  the  remaining  lands  are  still  owned  by  the  defendant's 
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grantor,  or  were  not  conveyed  by  her  previous  to  the  conveyance 
to.  defendant,  the  defendant  would  appear  to  be  entitled  to  have 
the  remaining  lands  first  sold  to  satisfy  the  mortgage,  and  the 
bill  must  allege  that  the  mortgage  was  not  paid  by  the  sale  of  the 
remaining  lands,  and  that  the  value  of  those  lands  is  not  sufficient' 
to  pay  the  mortgage  debt.  Demurred  sustained  for  want  of  such 
allegation."     Pettingill  v.  Hubbell,  53  E.  584  (Chan.  1895). 

732.  Syllabus.  "The  fact  that  a  bill  to  foreclose  a  mortgage 
alleges  nothing  in  terms  against  a  defendant  against  whom  it 
prays  process  is  not  ground  for  demurrer,  if  he  is  informed  by 
the  notice  annexed  to  his  subpoena  that  he  is  made  a  party  because 
he  holds  a  mortgage  on  the  premises,  and  claims  some  lien  there- 
under." The  Wheeler  &  Wilson  Mfg.  Co.  v.  Filer,  52  E.  164 
(Chan.  1893). 

733.  The  administrator  demurred  on  the  ground  that  the 
complainant's  foreclosure  suit,  as  to  him,  .was  prematurely 
brought.  Syllabus.  "The  exemption  from  suit  granted  to  an  ad- 
ministrator by [Com.  St.  p.  3832,  section  65,  no  action  to 

be  brought  for  six  months  against  executors  and  administrators] 
does  not  extend  tb  a  foreclosure  suit  in  which  no  relief  is  sought 
either  against  the  administrator  or  the  estate  which  he  repre- 
sents." United  Security  Life  Insurance  and  Trust  Co.  v.  Vande- 
grift,  51  E.  400  (Chan.  1893). 

734.  Plea.  "The  plea  [for  conditional  credit  on  principal]  is 
to  the  whole  of  the  bill.  It  does  not  extend  to  the  whole,  how- 
ever, but  only  to  the  right  to  recover  the  principal  of  the  mort- 
gage. It  does  not  cover  the  right  to  the  interest.  It  is,  there- 
fore, bad."     Noe  v.  Noe,  32  E.  470  (Chan.  1880). 

736.     "The  objection  that  another  suit  is  depending  for  the 

same  matter  is,  in  general,  taken  by  plea  and  not  by  motion 

There  is  nothing  in  the  record,  therefore,  which  discloses  another 
suit  pending  for  the  same  matter  as  that  for  which  the  foreclosure 
suit  is  brought Even  if  the  question  can  be  raised  by  mo- 
tion cannot  prevail."  Van  Houten  v.  Stevenson,  69  E.  627,  629 
(Chan.  1905),  affirmed  p:  835,  (Err.  &  App.  1905),  S.  C.  68  E. 
490  (Chan.  1904). 

736.  Answer.  "The  defendants'  right  to  have  the  complain- 
ant to  account  for  the  rental  value  of  the  mortgaged  premises, 
during  the  time  he  has  been  in  possession  of  them  under  his 
mortgage,  is  a  pure  matter  of  defence,  and,  like  other  pure  de- 
fences, should  be  interposed  by  answer."  Krueger  v.  Ferry,  41 
E.  435  (Chan.  1886),  affirmed  43  E.  295  (Err.  &  App.  1887). 
In  McMichael  v.  Webster,  57  E.  298  (Err.  &  App.  1998),  "The 
practice  of  permitting  a  defence  of  that  sort  [abatement  for  a 
fraudulent  deficiency  in  quantity  of  land,  upon  a  bill  for  the  fore- 
closure of  a  mortgage  for  purchase-money]  to  be  interposed  by 
answer  alone,  was  expressly  approved."  History  of  practice  re- 
cited. Exchange  of  lands  treated  as  purchase-money.  White  v. 
Stretch,  22  E.  76  (Chan.  1871).  Kuhnen  v.  Parker,  56  E.  287, 
290  (Chan.  1897),  and  cases  cited  on  both  pages.  In  Fiacre  v. 
29 
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Chapman,  32  E.  465  (Chan.  1880),  On  foreclosure  of  first  mort- 
gage, the  holder  of  the  second  mortgage,  "May  recover  what  he 
has  paid  for  lawful  taxes  and  assessments  (and  lawful  interest 
and  costs  thereon),  which  were  liens  upon  the  property,  and  which 
it  was  necessary  to  pay  to  save  the  property  from  sales  under 
paramount  liens,  and*  he  may  recover  under  his  answer."  In 
Doremus  v.  Cameron,  49  E.  3  (Chan.  1891),  "In  hearing  upon 
bill  an  answer,  the  facts  well  pleaded  in  the  answer  will  be  taken 
as  true,  whether  they  be  responsive  to  the  averments  of  bill  or 
not.  Considering  all  parts  of  the  answer  before  me,  it  must  un- 
questionably be  held  to  deny  the  averment  of  the  bill  that  merely 
the  'right,  title  and  interest  of  Alexander  Cameron'  in  the  mort- 
gaged premises  was  sold.  It  distinctly  avers  that  the  premises 
were  sold.  If  the  complainant  had  intended  to  insist  upon  the 
fact  that  the  sale  and  receiver's  deed  were,  in  express  terms,  only 
of  the  interest  of  Cameron — in  other  words,  that  they  were  of 
the  premises  subject  to  the  mortgage — he  should  have  filed  a 
replication  and  taken  proofs."  In  Mercantile  Co-operative  Bank 
V.  Goodspeed,  68  E.  397  (Chan.  1904),  "The  defendants  certainly 
will  not  be  allowed  to  amend  their  answer  in  order  to  get  the 
benefit  of  an  inequitable  forfeiture."  Non-compliance  on  the 
part  of  a  New  York  Corporation  with  our  Corporation  act.  In 
Hall  V.  Home  Building  Co.,  56  E.  305,  307  (Chan.  1897),  "Where 
the  after-happening  fact  sought  to  be  brought  in  affects  the 
equities  of  the  parties,  and  would  influence  the  court  in  coming 
to  a  final  decree,  a  supplemental  answer  setting  up  that  fact  which 
has  come  into  existence  since  the  bill  and  answer  were  filed, 
should  be  allowed The  court  will  not  refuse  to  hear  a  de- 
fence based  upon  an  event  which  has  happened  since  the  filing 
of  the  bill,  unless  something  in  the  contract,  the  relation  of  the 
parties,  or  in  the  subject-matter  of  the  suit,  is  of  a  character  to 

cut  oflF  the  new  defence [Grantee  of  the  mortgagee,  after 

an  inefficient  tender  for  a  release,  claims  to  have  made  a  good 
tender:]  He  has  a  right,  in  view  of  the  fact  that  no  decree  has 
been  taken  against  him  in  that  respect,  to  set  up  this  new  condi- 
tion of  aflfairs facts  happening,  of  course,  by  his  own  crea- 
tion [to  make  tender  and  demand  a  release],  but  which,  by  the 
contract,  he  had  a  right  to  create,  since  the  filing  of  the  bill."  In 
Brantingham  v.  Brantingham,  12  E.  160  (Chan.  1858).  Sylla- 
bus. **A  mortgagor  who  answered  a  foreclosure  bill,  did  not  dis- 
pute the  claim  of  a  judgment  creditor  in  attachment  who  had  an- 
swered, setting  up  his  judgment,  will  not  be  permitted  to  call 
such  judgment  in  question  on  a  petition  by  such  creditor  for  the 
surplus  money." 

737.  Motion  to  Strike  Out.  'Brill  v.  Mary  A.  Riddle  Co.,  47 
Atl.  223  (Chan.  1900),  Discusses  at  length  Notice  tp  strike  out 
as  impertinent  given  under  rule  213  of  Rules  of  Court  of  Chan- 
cery. In  Van  Ness  v.  Robbins,  47  E.  330  (Err.  &  App.  1890), 
Answer  varying,  by  parol  agreement  made  at  execution  of  the 
mortgage,  time  and  place  of  pa3mient  of  the  bond,  stricken  out. 
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In  McGuckin  v.  Kline,  31  E.  457  (Chan.  1879),  **If  the  complain- 
ant calls  for  an  answer  to  impertinent  matter,  he  must  take  the 
answer,  though  it  be  impertinent."  In  Mount  v.  Manhattan  Co., 
43  E.  31  (Chan.  1887).  Motion  to  strike  out  a  plea  as  consti- 
tuting no  bar  to  right  of  action.  Property  bought  at  judicial 
sale  for  $10,000  sold  within  three  months  for  $125,000.  Suit 
brought  to  recover  the  excess  above  sum  ($75,000)  due  to  the  de- 
fendants at  the  time  of  sale."  So  long  as  a  judicial  sale  stands, 
the  sum  for  which  the  property  was  sold,  must,  as  between  the 
parties,  be  taken  as  a  conclusive  test  of  its  value.'*  Defendants 
have  not  realized  their  debt  and  there  is  no  surplus. 

738.  "ffsury.  'In  setting  up  a  defence  of  usury  in  a  suit  in 
chancery,  the  defendant  must,  in  his  answer,  as  in  a  plea  of  usury 
in  an  action  at  law,  set  out  the  particular  facts  and  circumstances 
of  the  supposed  usurious  agreement,  that  the  court  may  see  that 

the  agreement  was  in  violation  of  the  statute He  must,  in 

his  answer,  set  up  the  usury  specifically,  stating,  distinctly  and 
correctly,  the  terms  of  the  usurious  agreement,  and  the  amount  of 
the  usurious  premium."  Turrell  v.  Byard,  24  E.  136  (Chan. 
1873),  affirmed  p.  589  (Err.  &  App.  1874).  Hannas  v.  Hawk, 
24  E.  126  (Chan.  1873).  In  Atwater  v.  Walker,  16  E.  43  (Chan. 
1863),  and  cases  cited,  affirmed  at  November  Term,  1863,  "It  is 
clearly  a  New  York  contract,  and  its  validity  must  depend  upon 

the  laws  of  that  state Where  the  answer  alleges  generally 

that  the  contract  is  usurious,  without  any  more  specific  allegation^ 
it  must  be  intended  that  the  defence  is  that  the  contract  is  in  vio- 
lation of  the  statutes  of  this  state,  and  to  that  objection  alone  the 
defence  must  be  limited."  In  Leake  v.  Bergen,  27  E.  361  (Chan. 
1876),  and  cases  cited.  "Where  the  defence  of  usury  rests  upon 
the  laws  of  another  state,  the  laws  must  be  pleaded,  and  the  plead- 
ing must  set  out  what  the  laws  are."  In  Campion  v.  Kille.  15  E. 
478  (Err.  and  App.  1863),  "The  custom  of  Chancery  is  not  to  al- 
low a  defendant,  who  has  permitted  his  time  to  answer  to  pass  by, 
additional  time  to  answer  in  order  to  set  up  usury,  much  less  will 
do  so  when  the  cause  has  regularly  progressed  upon  pleadings 
and  proofs  to  a  final  hearing."  In  Vandeveer's  Administrator  v. 
Holcomb,  22  E.  558  (Err.  &  App.  1871),  "The  rule  that  he  who 
sets  up  usury  by  the  favor  of  the  court  must  offer  to  pay  the  sum 
actually  due,  has  been  rigidly  adhered  to  in  this  state."  In  Van- 
derveer  v.  Holcomb  et  al.,  17  E.  547  (Err.  &  App.  1866).  Sylla- 
bus. "If,  in  a  suit  to  foreclose  a  mortgage,  the  owner  of  the 
equity  of  redemption  and  a  subsequent  mortgagee  are  both  de- 
fendants, and  both  answer,  (the  subsequent  mortgagee  setting 
up  his  mortgage,  and  asking  that  the  amount  due  on  it  be  paid,) 
and  the  owner  admits  the  existence  of  the  mortgage,  but  sets  up 
that  it  is  void  for  usury,  the  second  mortgagee  will  be  considered, 
as  between  him  and  the  owner,  the  actor,  and  the  owner  will  be 
permitted  to  set  up  and  prove  usury,  without  offering  to  pay  the 
amount  advanced."  Answer  as  evidence.  Remedy  of  defend- 
ant, holding  mortgage  alleged  to  be  usurious,  when  final  hearing 
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is  had  upon  bill  and  answer  only.  Consult  S.  C.  p.  91.  Hudnit 
V.  Nash,  16  E.  550  (Err.  &  App.  1862).    An  extreme  case. 

739.  Fraud.  Defence  of  fraud  may  be  interposed  by  answer 
alone,  upon  the  foreclosure  of  a  purchase-money  mortgage.  Mc- 
Michael  v.  Webster,  57  E.  298  (Err.  &  App.  1898),  supra.  In 
McGuckin  v.  Kline,  31  E.  458  (Chan.  1879),  **The  statement  of 
the  answers  is,  that  the  complainants'  deed  was  voluntary,  with- 
out consideration,  fraudulent  and  void,  and  that  the  design  in 
giving  it  was  to  place  the  title  to  the  property  in  the  name  of 
some  other  person  than  the  grantor,  in  order  to  cheat  his  credi- 
tors. This  allegation  is,  in  some  respects  at  least,  manifestly 
specific  enough But  if  not,  it  cannot  affect  the  complain- 
ants  injuriously [When :]    Answer   does   not  give    facts 

with  sufficient  particularity  to  lay  a  foundation  for  proofs,  the 
testimony,  when  offered,  will  be  rejected,  and  the  complainant  is 
not  then  prejudiced  by  the  insufficient  matter."  In  Stover  v. 
Reading,  29  E.  152  (Chan.  1878),  Syllabus.  "A  mere  allegation 
that  a  purchaser  took  title  with  notice  of  a  suit  to  which  neither 
he  nor  anyone  under  whom  he  claims  was  a  party,  to  set  aside 
as  fraudulent  the  cancellation  of  a  mortgage  on  the  property,  is 
insufficient  to  charge  him  with  the  result  of  the  suit,  which  was 
a  decree  setting  aside  the  cancellation.  The  facts  constituting 
the  fraud  must  be  set  forth." 

In  Redrow  v.  Sparks,  75  E.  400  (Chan.  1909),  "The  ground 
of  the  relief  sought  is  that  cross-complainant  was  fraudulently  in- 
duced to  enter  into  the  contract.  This  court  has  jurisdiction  to 
entertain  such  a  bill  and  to  administer  complete  relief  if  the  fraud 

is  established,  even  though  a  remedy  at  law  may  exist But 

the  answer  to  the  cross-bill  denies  the  misrepresentations  and  as- 
serts that  no  prior  incumbrance  or  defect  of  title  was  known  to 
complainant.  If  cross-complainant  should  fail  at  the  hearing  to 
establish  the  fraud  alleged,  equity  jurisdiction  would  be  lost  in  a 
case  of  this  nature,  because  of  the  remedy  at  law  on  the  cove- 
nants in  the  deed  of  conveyance.  As  the  objection  to  jurisdic- 
tion on  the  ground  of  an  adequate  remedy  at  law  is  an  objection 

which  should  be  in  some  form  asserted  by  a  defendant I 

think  that  the  peculiar  circumstances  of  this  case  referred  to 
fully  warrant  the  practice  which  the  pleader  has  adopted  of  in- 
serting in  the  answer  in  connection  with  the  denial  of  fraud  the 
prayer  for  the  benefit  of  a  demurrer  by  reason  of  an  adequate 
remedy  at  law." 

In  Berryman  v.  Graham,  21  E.  370  (Err.  &  App.  1869).  Syl- 
labus. "A  defendant,  ignorant  of  facts  which  entitle  him  to  file 
a  cross-bill,  until  the  depositions  of  complainant's  witnesses  re- 
veal such  facts,  if  he  files  his  cross-bill  without  unnecessary  de- 
lay, cannot  be  deprived  of  the  benefit  of  such  facts  at  the  com- 
plainant's instance,  where  he  was  wilfully  kept  in  ignorance  of 
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them  by  a  person  acting  in  concert  with  the  complainant,  and 
who  had  been  recommended  by  complainant  to  the  defendant  as 
a  trustworthy  person  in  the  transaction,  but  whose  fraudulent 
conduct  was  the  ground  of  the  cross-bill."  Mistake  also  operant 
in  this  case  to  entitle  defendant  to  relief. 
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740.  Purcliagcr's  Duty,  Rights  and  Title.    **The  Syllabus  of 

the  opinion  rendered  in  the  court  of  chancery  is  as  follows : 

A  purchaser  at  a  judicial  sale  subjects  himself  to  the  power  of 
the  court  to  guard  on  equitable  terms  against  hardship,  surprise, 
mistake,  misrepresentation,  or  undue  advantage  taken,  by  which 
the  other  parties  interested  suffer  loss,  even  though  he  is  not  at 
fault;  and  such  relief  is  still  more  readily  afforded  when  the 
mortgagee  is  the  purchaser  at  a  sale  under  his  mortgage."  Kirk- 
patrick  v.  Coming,  48  E.  302  (Err.  &  App.  1891).     See  740a. 

740a.     "Conveyance was  absolute  on  its  face was 

made  a  matter  of  public  record Defendant,  before  complet- 
ing his  purchase,  consulted  the  public  records  and  examined  the 
record  of  this  conveyance.     Neither  can  it  be  disputed  that  the 

defendant  was  a  purchaser  for  value The  title  upon  record 

is  a  purchaser's  protection;  he  may  rely  upon  it,  and  if  the  de- 
fendant in  this  case,  at  the  time  he  obtained  title,  had  notice  of 
nothing  respecting  the  character  of  the  conveyance  [an  alleged 

mortgage] except  what  appeared  upon  the  record,  he  has  a 

right to  hold  the  lands  free  from  all  secret  equities  in  favor 

of  the  complainant.'*     Frink  v.  Adams,  36  E.  487  (Chan.  1883). 

741.  Facts:  Mortgagors  induced  complainant  to  purchase 
property  on  foreclosure,  representing  that  it  would  be  sold  clear 
of  all  incumbrance,  while  in  fact  it  was  sold  subject  to  a  mort- 
gage. Purchaser  refused  to  receive  sheriff's  deed  for  the  prem- 
ises and  no  deed  was  ever  tendered  to  him.  Property  resold, 
and  about  two  years  afterwards  sheriff  brought  suit  for  amount 
of  deficiency  between  the  prices  bid  at  said 'sales.     Suit  lost.     Re- 

454 
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trial  ordered.  Before  time  fixed  for  retrial,  complainant  filed  his 
bill  praying  to  be  relieved  of  his  bid,  and  for  an  injunction  against 
the  suit  at  law,  Syllabus :  "A  defendant  to  an  action  at  law,  who, 
by  pleading  therein,  has  submitted  himself  to  the  jurisdiction  of 
the  common  law  tribunal,  does  not  thereby  forfeit  his  claim  to 
relief  [which  would  not  be  available  to  him  as  a  defence  at  law] 
in  equity."  By  the  Court.  "If  the  injunction  be  dissolved  the 
complainant  will  be  wholly  remediless.''  Simon  v.  Townsend,  27 
E.  302  (Chan.  1876). 

742.  Syllabus:  "The  purchaser  at  a  judicial  sale,  who  on  the 
acceptance  of  his  bid  executes  a  contract  to  purchase  on  the  con- 
ditions of  the  sale,  acquires  thereby  an  equitable  interest  in  the 
property,  so  that  a  loss  occasioned  by  the  destruction  of  a  build- 
ing on  the  land  occurring  thereafter,  and  before  the  confirmation 
of  the  sale,  falls  on  him."  Cropper  v.  Brown,  76  E.  406  (Chan. 
1909),  and  ocean  of  cases  cited,  Consult,  (At  p.  417),  "Our 
rule  is  that  the  giving  of  the  sheriff's  deed  is  a  mere  ministerial 
act  and  is  not  the  substantial  part  of^a  judicial  sale,  and,  when 
given,  relates  back  to  the  sale  and  the*  contract  there  made,  with 

the  result,  likewise,  that  such  contract  is  then  to  be  treated 

just  as  a  similar  contract  voluntarily  entered  into  between  private 
parties  concerning  the  same  subject-matter  would  be  treated." 
In  Boorum  v.  Tucker,  51  E.  139  (Chan.  1893),  and  cases  cited, 
''I  understand  the  rule  in  New  Jersey  to  be  that  a  purchaser  at 
a  judicial  sale  is  bound  to  take  such  title  as  an  examination  of 
the  proceedings  will  show  that  he  will  get ;  he  is  bound  to  exam- 
ine for  himself  beforehand  to  see  what  title  he  will  obtain  by  the 
sale.  The  court,  however,  treats  a  contract  made  with  one  of 
its  officers  as  being  made  with  the  court  itself,  and  will  deal  witji 
its  contractee  upon  equitable  principles — the  same  principles,  in- 
deed, which  govern  in  all  cases  of  specific  performance."  In 
Wimpfheimer  v.  Prudential  Insurance  Co.  of  America,  56  E.  591 
(Chan.  1898),  and  cases  cited,  "The  equitable  rights  of  the  par- 
ties are  fixed  by  the  contract  of  sale,  subject  only  to  confirmation 
by  the  court,  and,  if  confirmed,  the  deed,  as  to  the  rights  con- 
veyed, must  relate  back  to  the  time  of  sale."  Here  only  entitled 
to  a  deed  conveying  the  rights  of  all  parties  to  the  suit. 

743.  "In  a  strict  foreclosnre  at  common  law  the  decree  simply 
cut  oflF  the  equity  of  redemption  and  foreclosed  the  iportgagor 
from  redeeming  his  estate  by  payment  of  the  mortgage  debt ;  and 
the  estate  of  the  mortgagee,  which  in  its  inception  was  conditional 
and  defeasible,  became  thereby  absolute.  Thereafter  the  mort- 
gagee was,  as  of  the  estate  granted  and  conveyed  by  the  mort- 
gage, discharged  from  the  condition  of  defeasance,  and  he  held 
the  estate  as  if  the  original  conveyance  had  been  absolute.  In  a 
suit  by  a  mortgagee  to  enforce  his  mortgage,  whether  by  scire 
facias  or  by  bill  for  foreclosure  and  sale,  a  purchaser  at  the  sale 
of  mortgaged  premises  takes  the  place  of  the  mortgagee  in  pro- 
ceedings in  strict  foreclosure  at  common  law.  His  title  relates 
back  to  the  time  of  the  execution  of  the  mortgage.     He  succeeds 
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as  well  to  the  title  and  estate  acquired  by  the  mortgagee,  by  the 
delivery  of  the  mortgage  deed,  as  to  the  estate  the  mortgagor  had 
at  the  time  of  the  execution  of  the  mortgage/'  Champion  v. 
Hinkle,  45  E.  164  (Err.  &  App.  1888).  Baldwin  v.  Howell,  45 
E.  537  (Chan.  1889),  and  cases  cited.  In  McGee  v.  Smith,  16 
E.  462  (Chan.  1863).  Syllabus,  "i.  The  title  of  a  purchaser 
under  a  sheriff's  sale,  is  co-extensive  with  the  description  con- 
tained in  the  mortgage,  the  bill  to  foreclose,  and  the  writ  of  fieri 
facias  under  which  the  sale  was  made.  2.  It  is  not  necessary  that 
the  decree  should  describe  the  premises  precisely;  it  is  usual  to 
designate  them  in  the  decree  by  reference  to  the  bill."  Defend- 
ant is  estopped  from  denying  the  truth  of  his  answer,  to  the 
prejudice  of  purchaser's  title.  In  Henninger  v.  Heald,  52  E. 
439  (Chan.  1894),  affirmed,  53  E.  694  (Err.  &  App.  1895).  "A. 
grantee  from  a  bona  fide  purchaser  stands  in  the  same  position  as 
the  grantor  and  will  be  equally  favored  by  a  chancellor,  although 
affected  with  notice  at  the  time  of  the  grant :  the  grantor's  con- 
science is  clear  and  he  may  transfer  that  which  he  might  honestly 

retain Although  a  party  with  notice  of  a  fraud  cannot  take 

title  directly  but  may  take  such  title  at  the  hand  of  an  innocent 
third  party,  yet  if  he  himself  has  participated  in  the  fraud  or  was 
acting  in  the  capacity  of  a  trustee,  then  he  will  be  held  liable, 
[for  so  much  of  the  consideration  money  as  he  received],  not- 
withstanding the  title  be  purged  of  the  fraud  as  to  strangers." 
In  Rutherford  Land  &  Improvement  Co.  v.  Sanntrock,  44  Atl. 
942  (Chan.  1899),  affirmed  60  E.  471  (Err.  &  App.  1900),  The 
title  of  a  mortgagee,  purchasing  at  his  own  foreclosure  suit, 
"Goes  back  to  the  mortgage,  and  is  not  affected  by  any  notice  it 
received  afterwards."  In  Field  v.  Thistle,  58  E.  344  (Chan. 
1899),  affirmed  60  E.  444  (Err.  &  App.  1899),  "The  unpaid 
taxes  upon  the  property  at  the  time  of  the  sale  cannot  be  added 
to  the  amount  of  the  deficiency.  The  land  was  purchased  sub- 
ject to  these  taxes  which  were  prior  liens,  and  it  must  be  as- 
sumed that  the  bid  at  the  sale  was  made  for  the  property  subject 
to  these  taxes  to  be  paid  by  the  purchaser." 

744.  "The  doctrine  was  long  ago  established,  with  the  ap- 
proval of  this  court,  that  a  mortgagee  buying  at  his  own  sale  has 
the  same  rights  that  any  other  purchaser  would  have."  Avon-by- 
the-Sea  Land  and  Improvement  Co.  v.  Finn,  56  E.  813  (Err.  & 
App.  1898),  and  cases  cited. 

746.  Trastee  as  FurcliaBer.  "The  three  executors  [consider- 
ing it  for  the  interest  of  the  estate] agreed  that  the  said 

John  Coryell  [an  executor]  should  purchase  the  mortgaged  prem- 
ises at  the  sheriff's  sale,  and  take  a  deed  for  the  same,  and  hold 

the  land  for  the  benefit  of  the  estate,  and  sell  it  in  lots 

This  arrangement  was  not  only  not  objectionable,  but  was  proper 
in  itself."  Holcomb  v.  Executors  of  Holcomb,  11  E.  295  (Chan. 
1857).  In  Kirkpatrick  v.  Coming,  48  E.  302  (Err.  &  App.  1891). 
Syllabus.  **A  receiver  or  trustee  authorized  by  the  court  to  bid 
and  buy  at  a  sale  of  the  trust  property,  may  bid  and  buy  for  an- 
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Other  as  well  as  for  himself."  In  Wakeman  v.  Dodd,  27  E. 
567  (Err.  &  App.  1876),  "The  elementary  principle  of  equity,  by 
which  a  trustee  is  disabled  to  purchase  for  his  own  benefit  the 
property  of  his  cestui  que  trust,  is  too  plainly  applicable  to  the 

facts  of  this  case  to  leave  room  for  controversy  or  doubt 

The  defendant  was  the  complainant's  adviser,  [no  fraud],  and, 
consequently,  trustee.  As  such,  he  must  be  held  to  account.'* 
The  beneficial  results  of  the  purchase  must  be  hers  instead  of  his. 

746.  Cnrtesy.  Syllabus  by  the  Court,  "i.  A  purchaser  under 
a  foreclosure  sale  obtains  the  whole  legal  and  equitable  interest 
in  the  mortgaged  premises  as  against  a  married  woman  owning 
the  equity  of  redemption,  although  the  husband  of  such  feme 
covert  was  not  made  a  party  to  the  foreclosure  proceedings.  2. 
In  a  suit  to  foreclose  the  equity  of  redemption  of  a  married 
woman,  her  husband  is  a  proper,  but  not  necessary,  party.  3. 
The  husband  of  a  feme  covert,  to  whom  his  wife  has  borne  chil- 
dren, has  an  inchoate  right  of  curtesy  in  his  wife's  lands;  and, 
unless  such  interest  is  cut  oflF,  by  making  him  a  party  in  an  action 
to  foreclose  the  equity  of  redemption  of  the  wife  in  the  mort- 
gaged premises,  the  purchaser  at  the  sale  will  obtain  the  title  to 
such  land,  subject  to  the  incumbrances  of  the  estate  by  the  curtesy 
of  the  husband,  if  he  survives  his  wife."  Donovan  v.  Smith,  88 
Atl.  167  (Chan.  191 3),  and  cases  cited. 

747.  Mistake  Corrected.  The  representatives  of  a  mortgagor 
were  enjoined  from  proceedings  to  recover  lands  intended  and 
supposed  to  have  been  included  in  the  mortgage.  The  mortgage 
had  been  foreclosed,  and  a  sale  of  the  land  therein  described  had 
occurred  and  a  deed  had  been  made  thereon.  All  parties  sup- 
posed that  the  description  included  the  land  in  question,  when  in 
fact  it  did  not.  The  record  and  decree  were  therefore  entirely 
correct.  The  error  antedated  the  proceedings,  and  was  partici- 
pated in  by  all  parties.  There  were  no  intervening  equities  to  be 
affected  by  the  decree.  Waldron  v.  Letson,  15  E.  126  (Chan. 
1862).  Zingsem  v.  Kidd,  29  E.  522  (Chan.  1878),  and  cases 
cited,  *'It  is  the  duty  of  the  court,  where  such  fraud  or  mistake 
is  clearly  proved  to  correct  it  by  any  means  in  its  power  to  effect 
the  amendment  and  the  object  of  it."  Imperfection  in  sheriff's 
deed,  which  conveyed  only  part  of  the  premises  purchased,  cor- 
rected. 

748.  Bents.     "The  balance  of  the  purchase-price was 

not  paid  by  Carr  until  September  17th,  1904 Carr,  the  pur- 
chaser, acquired  by  the  delivery  of  the  deed  [on  September  17th,] 
no  right  in  the  rents  received  from  the  receivers  lease  prior  to  the 
17th  of  September."  Possibly  not  then.  Thompson  v.  Ramsey, 
72  E.  458,  462  (Chan.  1907).  Comp.  Cropper  v.  Brown,  76  E. 
406  (Chan.  1909).  In  Howell  v.  Schenck,  24  L.  91  (Sup.  Ct. 
1853),  A  tenant  of  a  mortgagor,  by  lease  subsequent  to  the  mort- 
gage, after  foreclosure,  cannot  claim  the  way  going  crop.  Calvin 
V.  Shimer  et  al.,  15  Atl.  255  (Chan.  1888). 
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In  Souders  v.  Garrison,  8  N.  J.  L.  313  (Sup.  Ct  1826) 

Syllabus,  "i.  In  an  action  brought  by  the  purchaser  of  the  equity 
of  redemption  of  mortgaged  premises,  to  recover  the  rent  from  a 
tenant,  it  is  not  competent  for  the  tenant  to  prove  the  existence 
of  a  mortgage  prior  to  the  commencement  of  his  tenancy,  the 
service  of  notice  thereof  on  him,  demand  of  such  rent  by  the 
mortgagee,  and  actual  payment  thereof  to  him.  2.  A  tenant 
under  a  lease  made  prior  to  the  mortgage  may  be  sued  or  dis- 
trained upon  by  the  mortgagee  for  rent,  after  notice  not  to  pay 
it  to  the  landlord.  3.  But  where  the  lease  is  subsequent  to  the 
date  of  the  mortgage,  a  mortgagee  can  neither  distrain  nor  bring 
an  action  for  rent  against  the  tenant."  N.  J.  Dig.  p.  9001,  Says 
case  was  reversed,  Nov.  1832.  But  it  was  followed  as  to  third 
point,  Howell  v.  Schenck,  24  N.  J.  L.  95  (Sup.  Ct.  1853),  Price 
V.  Smith,  2  Eq.  518  (Chan.  1838)  :  and  Moss  v.  Gallimore,  Doug. 
269,  is  cited  to  support  the  second  point.     Case.     Runyon  v. 

Jarrard,  June,  1885,  Bird,  V.  C,  N.  J.  Dig.,  Am*d,  p.  8945 

Under  the  foreclosure  of  a  second  mortgage,  the  premises  were 
bought  by  U.  The  first  mortgagee  R.,  then  began  to  foreclose, 
and  U.  gave  two  orders  on  the  tenant  of  the  premises  to  pay  the 
rent  to  R.,  which  was  done,  and  the  amount  applied  on  R.'s  mort- 
gage. Afterwards  more  rent  fell  due,  which  was  unpaid,  and 
suit  therefor  was  brought  in  a  justice's  court,  judgment  obtained 
and  an  appeal  taken  by  the  tenant.  Held,  that  the  court  would 
not  order  the  amount  of  that  rent  paid  to  a  receiver,  there  being 
no  sufficient  proof  of  an  agreement  to  that  affect  between  U.  and 
R." 

749.  TTsury.  "No  case  .is  cited  to  the  effect  that  a  sheriff, 
selling  lands  under  a  ft,  fa,  against  the  mortgagor,  to  satisfy  a  sub- 
sequent mortgage  which  itself  preserved  the  defence,  has  any 
power  so  [by  mere  averment  at  such  sale  that  the  property  was 
sold  subject  to  the  complainant's  mortgage]  to  purge  the  taint. 

And,  plainly,  he  can  have  none His  sale  and  conveyance 

transfer  to  the  purchaser  the  same  right  to  allege  the  usury  in 
the  previous  mortgage  as  they  whose  estate  he  conveys,  had,  and 
though  he  declare,  at  his  auction  and  in  his  deed,  that  he  sells 
subject  to  the  prior  incumbrance,  such  assertion  cannot  create  a 
waiver  of  the  right  to  plead  the  usury."  Pinnell  v.  Boyd,  33  E. 
602  (Err.  &  App.  1881). 

760.  Mechanics'  Lien.  Syllabus.  "One  who  purchased  the 
equity  of  redemption  of  the  mortgagor,  after  the  deed  was  de- 
livered to  him,  and  who,  subsequently,  purchased  the  premises 
at  sheriff's  sale  under  foreclosure  of  the  purchase-money  mort- 
gage, holds  the  title  free  from  the  lien  claim  filed  for  materials 
furnished  before  the  execution  and  delivery  of  the  mortgage." 
Lamb  v.  Cannon,  38  L.  362  (Sup.  Ct.  1876). 

761.  Waste.  Syllabus.  "After  sale  of  mortgaged  premises 
under  decree  and  execution,  the  mortgagor  in  possession  will  be 
restrained  from  committing  waste."  Phoenix  v.  Clark,  6  E.  447 
(Chan.  1847). 
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In  Tate  v.  Field,  57  E.  53  (Chan.  1898),  affirmed  (measure  of 
damages  corrected)  p.  632.  Syllabus.  **The  purchaser  of  the 
equity  of  redemption  is  charged  with  notice  of  a  covenant  of  the 
mortgagor  to  erect  on  the  premises  a  building;  and  when  he  re- 
moves such  building,  it  being  of  a  permanent  character,  and 
affixed  for  use  with  the  realty,  he  is  presumed  to  have  done  so 
as  a  wilful  wrongdoer  and  will  not  be  permitted  to  profit  thereby.'* 

762.  Debt  of  Ancestor.  By  the  Court.  **This  is  an  action 
against  heir  and  devisee  under  our  statute  for  debt  of  ancestor." 
Syllabus:  "When  lands  are  devised  subject  to  a  mortgage  given 
by  testator,  and  the  mortgage,  after  his  death,  is  foreclosed,  and 
the  premises  sold  to  devisee  for  a  sum  not  exceeding  the  mort- 
gage debt,  he  holds  his  title  under  the  judicial  sale  and  not  as 
devisee,  and  is  not  liable  for  the  debt  of  the  testator."  Byrne  v. 
Condon,  68  L.  439  (Sup.  Ct.  1902). 

763.  Evidence.  "It  was  shown  at  the  trial  that  the  sheriff 
had  duly  reported  the  sale  to  the  Chancellor,  and  that  he  had 
confirmed  it  as  valid;  that  the  sheriff*s  deed  delivered  in  pur- 
suance of  the  sale  was  executed,  sworn  to  and  approved  in  ac- 
cordance with  section  13  of  the  'General  act  concerning  sale  of 
land'  (Gen.  Stat.,  p.  2979),  [Com.  St.  p.  4679],  and  that  the  deed 
recites  due  advertisement  of  the  sale.  By  the  express  terms  of 
the  statute,  [section  14],  such  a  deed  is  prima  facie  evidence  of 
the  truth  of  its  recitals  and  of  a  good  and  valid  sale  and  convey- 
ance of  the  land  described  in  it.  No  testimony  was  produced  or 
offered  tending  to  gainsay  what  was  thus  sufficiently  proved. 
Hence  proper  advertisement  was  established."  Ayers  v.  Casey, 
y2  L.  224  (Err.  &  App.  1905),  objections  invalid.  "It  has  always 
been  the  practice  for  the  sheriff,  who  begins  the  execution  of  a 
writ,  to  complete  it." 

764.  Appeal.  Syllabus.  **2.  A  purchaser  purchased  at  a  sale 
under  a  mortgage  foreclosure  decree  unimpeachable  except  as  to 
the  amount  due  the  mortgagee.  No  notice  was  given  at  the  sale 
of  an  appeal  from  an  order  denying  an*  application  for  the  cor- 
rection of  the  amount  adjudged  to  be  due,  and  the  only  notice  the 
purchaser  had  of  such  appeal  was  such  as  might  be  imputed  to 
him  by  the  filing  of  the  notice  of  appeal  in  the  clerk's  office  three 
days  before  the  sale.  The  sale  was  duly  confirmed  without  ob- 
jections or  exceptions. — Held,  that  the  purchaser  was  a  bona  fide 
purchaser.  3.  A  mortgagor  neglecting  to  give  notice  at  the  sale 
under  the  foreclosure  decree  of  his  appeal  from  an  order  denying 
his  application  to  correct  the  amount  adjudged  by  the  decree  to 
be  due  the  mortgagee,  and  failing  to  except  to  the  confirmation 
of  the  sale,  is,  as  against  the  purchaser,  estopped  from  claiming 
that  the  sale  is  invalid."  State  Mutual  B.  and  L.  Ass'n  v.  O'Cal- 
laghan,  67  E.  104  (Chan.  1904). 

766.  "The  appellant  in  this  case  is  the  purchaser  at  a  fore- 
closure sale.  The  sale  in  question  was  made  by  the  sheriff,  and, 
before  the  delivery  of  a  deed  by  the  officer,  was  set  aside  by  the 
chancellor ;  and  it  is  the  propriety  of  this  order  which  is  called  in 
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question  on  this  review."  Appealable.  Chamberlain  v.  Lamed, 
32  E.  296  (Err.  &  App.  18S0).  In  Mutual  Life  Ins.  Co.  v. 
Sturges,  33  E.  329  (Err.  &  App.  1880),  and  cases  cited,  Sale  may 
be  vacated  though  perfected  by  delivery  of  a  deed.     Appealable. 

766.  Fixtures.  "Dowden  alleges  that  since  her  purchase  [of 
part  of  the  premises]  she  has  erected  a  barn,  and  placed  stone 
steps  upon  the  premises,  and  claims  that  she  is  entitled  to  remove 
them  in  case  a  sale  of  that  portion  of  the  land  is  made.  This 
claim  is  based  upon  the  allegation  of  good  faith  in  the  purchase, 
and  the  pa)mient  of  full  value.  She  cannot  prevail  in  this.  The 
mortgage  of  the  complainant  was  recorded  at  the  time  she  took 
her  deed.  The  bam  and  steps  must  be  considered  fixtures.' 
Mutual  Life  Ins.  Co.  v.  Dowden,  3  Atl.  351  (Chan.  1885). 

767.  Laches.  "It  seems  to  me  that  the  controlling  fact  is  that 
Ehrenreich,  after  receiving  his  deed,  if  he  ever  did  receive  it, 
failed  to  record  it  or  to  make  any  claim  under  it  for  a  period  of 

.  twenty-two  years  before  the  complainant  filed  her  bill,  which  was 
on  the  17th  of  May,  1898.  That  in  the  meantime  the  complain- 
ant had  bought  the  premises  at  sale  under  the  foreclosure  of  a 
subsequent  mortgage  it  is  true,  but  still  without  any  evidence  of 
Ehrenreich's  title,  except  what  might  have  been  derived  by  an 
examination  of  the  records  of  this  court,  and  took  possession 
under  her  conveyance,  and  continued  such  possession  for  a  period 
of  over  fifteen  years,  ynder  these  circumstances  it  seems  to  me 
that  Ehrenreich  is  barred  by  his  own  laches."  Kappes  v.  Ruther- 
ford Park  Association,  60  E.  141  (Chan.  1900). 
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768.  Beceiver  Appointed.  "The  complainant  [first  mort- 
gagee] in  this  case  shows  that  he  has  ito  personal  security  for  his 
mortgage  debt;  that  the  mortgaged  premises  are  an  insufficient 
security;  that  the  mortgagor,  who  is  in  receipt  of  the  rents  and 
profits,  not  only  has  not  kept  down  the  interest,  but  has  not  paid 
'  the  annual  taxes,  whereby  a  lien  on  the  premises  therefor,  para- 
mount to  that  of  the  mortgage  and  bearing  a  high  rate  of  interest, 
has  been  created  and  still  exists — a  lien  which,  unless  the  prop- 
erty be  redeemed  therefrom,  will  extinguish  the  mortgage.  He 
is  entitled  to  a  receiver."  Mahon  v.  Crothers,  2^E.  568  (Chan. 
1877).  In  Cortleyeu  v.  Hathaway,  11  E.  40  (Chan.  1855),  The 
insolvency  of  the  mortgagor,  inadequacy  of  the  security,  and  the 
sale  of  the  mortgaged  premises  to  an  insolvent  purchaser,  who 
had  agreed,  as  part  of  the  consideration,  to  reduce  the  mortgage 
debt  one-fourth,  and  was  put  into  possession  under  such  agree- 
ment, and  then  refused,  and  oflFered  to  sell  the  property  for  the 
amount  of  the  incumbrances  and  deliver  possession  after  she  had 
reaped  the  crops,  justified  the  appointment  of  a  receiver.  In 
Stockman  v.  Wallis,  30  E.  449  (Chan.  1879),  and  Chetwood  v. 
Coffin,  p.  450,  No  personal  security,  inadequacy  of  premises,  non- 
payment of  the  taxes  and  misappropriation  of  the  rents.  In 
Brasted  v.  Sutton,  30  E.  462,  mortgagor  gave  free  use  of  prem- 
ises, committed  waste  and  threatened  to  commit  more.  In  Nor- 
thrup  V.  Roe,  10  N.  J.  L.  J.  335  (Chan.  1887),  Where  the 
rental  is  payable  in  produce,  the  receiver  shall  sequestrate  his 
proportion  of  rent  from  the  time  that  he  is  appointed.  In  Min- 
tum  V.  Harms  et  al.,  3  N.  J.  L.  J.  23  (Chan.  1879),  "The  fact 
that  the  complainant  holds  a  mortgage  for  the  same  debt  on  prop- 
erty in  another  State,  should  not  be  regarded  as  an  answer  to  the 
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motion  [for  appointment  of  receiver].'*  See  note  and  brief.  In 
Miller  v.  Sauerbier,  decided  February  21st,  1876,  and  not  re- 
ported  He  [the  Chancellor]  said  that  he  should  exercise 

the  power  [to  appoint  a  receiver]  whenever  the  mortgagee  [gor] 
was  insolvent,  the  premises  were  inadequate  security,  and  prior 
incumbrances  had  been  allowed  to- increase  to  the  detriment  of 
complainant's  security." 

In  Baldwin  v.  Flagg,  4  N.  J.  L.  J.  182  (Chan.  1881),  "The 
rule  now  adopted  is  that  a  receiver  will  not  be  appointed  when 
the  owner  is  occupying  the  property,  unless  the  taxes  have  been 
allowed  to  accumulate,  and  interest  on  prior  mortgages  is  in  ar- 
rears, and  the  value  of  the  property  is  so  small  compared  with  the 
incumbrances,  that  the  mortgagor  is  actually  using  the  property 
at  the  expense  of  the  mortgagee."  First  case,  a  very  expensive 
and  palatial  house  in  Jersey  City.  In  Williams  v.  Dube,  4  N.  J. 
L.  J.  24  (Chan.  1880).  A. receiver  to  collect  the  rents  of  the 
upper  story — lower  story  occupied  by  the  owner.  Pennock  v. 
Geyer,  9  N.  J.  L.  J.  Note,  p.  309,  310,  Reviews  many  cases  and 
formulates  the  different  rule  which  applies  when  owner  is  in  oc- 
cupancy of  the  premises  and  when  he  is  receiving  re'nts  from  it. 
In  Warwick  v.  Hammell,  32  E.  427  (Chan.  1880).  Second  mort- 
gagee, who  had  obtained  an  order  of  sale  on  foreclosure,  which 
was  stayed  by  a  third  person  attacking  his  title  to  the  mortgage, 
was  entitled  to  appointment  of  a  receiver,  pending  litigation  with 
such  third  person.  Insolvent  mortgagor,  not  paying  interest  or 
taxes  was  in  possession  of  the  premises,  complainant  had  to  pay 
insurance. 

769.    Beceiver  Not  Appointed.  "In  [Cortleyeu  v.  Hathaway,  11 

E.  39  (Chan.  1855)] the  Chancellor  expressly  approves  of 

Best  V.  Schermier,  2  Halst.  Ch.  154.  He  says:  *It  has  not  been 
the  practice  in  fliis  court  to  appoint  a  receiver  in  a  mortgage  case, 
simply  on  the  ground  of  inadequacy  of  the  mortgaged  premises 
to  pay  the  debt,  and  the  mortgagor  being  insolvent."     Frisbie  v. 

Bateman,  24  E.  29  (Chan.  1873).     In v.  Cramer,  3  N. 

J.  L.  J.  302  (Chan.  1880),  Mortgagor  is  rarely  put  out  of  pos- 
session, but  given  choice  to  pay  rent  or  surrender  the  premises. 
In  Horner  v.  Dey,  61  E.  557  (Chan.  1901),  "The  only  element 
suggested  in  support  of  the  appointment  of  a  receiver,  in  addition 
to  the  fall  in  the  commercial  value  of  farm  property,  is  that  the 
owner  did  not  pay  the  interest  on  the  mortgage  for  the  last  year. 
The  affidavits  explain  that  by  showing  that  last  year  the  crops 
failed.  [For  more  than  thirty  years  interest  had  been  promptly 
paid.]  Such  a  happening  cannot  justify  an  inference  of  fraudu- 
lent misappropriation  of  rents  and  profits."  Appointment  re- 
fused. In  Trentpn  Banking  Co.  v.  Woodruff  et  al..  3  E.  212 
(Chan.  1835),  "U  the  trustee  is  to  be  considered  as  a  first  mort- 
gagee in  possession,  the  case  is  plain.  There  can  be  no  receiver 
as  against  him.  He  is  entitled  to  the  possession,  having  the  first 
or  legal  mortgage,  and  can  only  be  required  to  apply  the  rents 
and  profits  to  the  payment  of  the  debt.     The  second  mortgagee 
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has  no  remedy,  except  to  redeem The  court  should  not 

interfere  with  the  receipt  of  the  rents  and  profits  by  appointing  a 
receiver,  which  is  a  virtual  dispossession  of  the  party,  unless  it 
be  shown  that  the  trustee  would  not  be  able  to  respond,  in  case 
of  a  decree  against  him/' 

760.  Complainant  Appointing  Beceiver.  ''Here  the  complain- 
ant nominates,  and  procures  to  be  appointed,  his  own  solicitor 
and  agent.  None  of  the  owners  of  the  equity  of  redemption  took 
any  part  in  the  proceedings ;  they  were  all  conducted  under  the 
instruction  of  this  very  agent,  and  I  do  not  see  how  the  case  differs 
from  that  of  the  mortgagee  being  himself  in  possession  receiving 
the  rents  and  profits ;  and  it  seems  to  me  that  when  they  were 
paid  to  the  receiver  in  this  case  they  were,  in  effect,  paid  to  the 

complainant,  and  he,  in  my  judgment,  must  bear  the  loss 

The  description  of  a  receiver,  viz:  'An  indifferent  person  be- 
tween the  parties  appointed  by  the  court  to  receive  the  rents,  isi 
sues,  or  profits  of  land  or  other  thing  in  question  in  this  court 
pending  the  suit  where  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  do  it.'  The  receiver  appointed  in  this 
case  was  not  such  a  person."  Mortgagee  responsible  for  default 
of  such  a  receiver.     Sorchan  v.  Mayo,  50  E.  294  (Chan.  1892). 

761.  Distribution  of  Bents.  On  application  of  a  receiver,  ap- 
pointed pending  foreclosure,  for  an  order  directing  the  distribu- 
tion of  the  rents  received  by  him.  Property  sold  on  foreclosure 
for  about  one-quarter  of  decree.  "The  receiver  was  appointed 
after  due  notice  to  defendant  [mortgagor]  and  the  evidence  then 

before  the  court  will  not  be  now  reviewed The  want  of 

personal  liability  of  the  mortgagor  [expressly  exempted  in  mort- 
gage] for  the  payment  of  the  mortgage  debt  contributes  to  the 
necessity  for  equitable  relief.  The  rents  are  collected  by  the  re- 
ceiver for  the  use  of  the  mortgagee  and  can  only  be  applied  to 
his  use  in  case  the  mortgaged  premises  fail  to  realize  the  amount 
of  the  mortgage  debt.  The  right  to  thus  collect  the  rents  neces- 
sarily includes  the  right  of  their  application  in  case  of  deficiency." 
Land  Title  and  Trust  Co.  v.  Kellogg,  73  E.  525  (Chan.  1907),  and 
Dictum,  citing  many  cases,  as  to  ancient  and  modern  practice  of 
appointing,  at  instance  of  first  mortgagee.  In  Conover  v.  Grover, 
31  E.  542  (Chan.  1879).  "The  mortgagees  are  entitled  to  the 
rents  and  profits  which  have  accrued  since  the  appointment  of 
the  receiver,  if  necessary,  for  the  satisfaction  of  their  mortgages." 

In  Last  V.  Winkel  et  al.,  97  Atl.  961  (Chan.  1916).  "The  com- 
plainant foreclosed  his  first  and  fifth  mortgages,  making  the  sec- 
ond, third,  and  fourth  mortgagees  parties.  The  premises  realized 
at  the  sale  a  sum  insufficient  to  pay  the  amount  due  upon  the 
second,  third,  and  fourth  mortgages  after  satisfying:  the  amount 
due  the  complainant  upon  his  first  mortgage The  order  ap- 
pointing the  receiver  is  in  the  usual  form,  containing  no  adjudica- 
tion of  the  rights  of  the  parties  in  the  rents,  when  collected.  The 
complainant  is  therefore  not  entitled  to  have  the  rents  applied 
in  favor  of  his  second  incumbrance." 
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762.  Taxes — Senior  Mortgagee.  Syllabus.  *Tremises  sold 
under  a  senior  mortgage,  subject  to  two  years'  taxes,  were  pur- 
chased by  the  mortgagee  foreclosing,  and  did  not  bring  enough  to 
satisfy  the  mortgage.  A  receiver  appointed  at  the  instance  of  a 
junior  mortgagee  reported  funds  in  hand,  and  asked  for  dis- 
charge.— Held,  that  the  taxes  being  a  lien  on  the  land  at  the  time 
it  was  purchased,  the  purchasing  mortgagee  stood  in  the  same  re- 
lation as  any  stranger,  and  was  not  entitled  to  have  the  amount 
derived  from  the  receivership  applied  to  payment  of  taxes.  2. 
After  a  senior  mortgagee  began  foreclosure  proceedings,  a  junior 
mortgagee  applied  for  and  secured  the  appointment  of  a  receiver, 
without  any  order  as  to  the  application  of  funds  that  might  be 
derived  from  the  receivership.  The  premises  were  purchased 
by  the  senior  mortgagee  for  less  than  enough  to  satisfy  his  mort- 
gage.— Held,  that  he  was  entitled,  as  against  the  junior  mort- 
gagee, to  have  funds  derived  from  the  receivership  applied  to  the 
deficiency,  and  the  junior  mortgagee  was  not  entitled  to  any 
priority  as  to  such  fund  by  securing  the  appointment."  N.  J. 
Title  Guarantee  and  Trust  Co.  v.  Cone  &  Co.,  64  E.  45  (Chan. 
1902). 

763.  Bental  Power  of  Beceiver.  Motion  in  behalf  of  pur- 
chaser at  sheriff's  sale  for  order  of  possession.  "The  order  ap- 
pointing the  receiver  was  made  with  the  concurrence  of  all  the 
parties  interested  in  the  property,  signified  by  the  written  assent 
of  their  respective  solicitors  to  the  order.  The  order  gave  the 
receiver  authority  to  let  the  premises  from  time  to  time.  Under 
that  authority  he  had  power  to  let  the  premises  for  the  term  for 
which  he  leased  them  [one  agricultural  year,  farm  land,]  with- 
out a  special  order It  is  urged  that  if  that  be  so,  the  court 

has  not  dealt  fairly  with  the  purchaser,  for  there  was  then,  when 
the  property  was  sold,  an  unknown  and  concealed  incumbrance 
on  it — one  put  on  it  by  the  court  itself.  It  would  have  been 
proper  practice  to  mention  the  lease  in  the  decree  and  execution, 
but  it  appears  not  to  have  been  done Its  remedy  [pur- 
chaser's] is  an  application  to  be  relieved  from  its  purchase 

[or  if  it  takes  the :]  Property  with  the  burden  of  the  lease 

it  will  be  entitled  to  the  rent  accruing  from  the  day  of  sale."  Mo- 
tion on  behalf  of  purchaser  at  sheriff's  sale  for  order  of  posses- 
sion.    Shreve  v.  Hankinson,  34  E.  415  (Chan.  1881). 

764.  Possession  of  the  Property.  Syllabus.  As  between  trus- 
tees for  first  mortgage  bond-holders  of  an  insolvent  corporation, 
whose  debt  under  the  mortgage  under  foreclosure  by  them  is  due 
and  exceeds  the  whde  value  of  the  property  of  the  corporation, 
and  who  apply  to  have  the  property  delivered  to  them,  [to  oper- 
ate and  manage  the  same  pursuant  to  the  terms  of  the  mortgage] , 
and  the  receiver  of  said  company,  who  applies  for  an  order  of 
sale  of  the  property  and  franchises  free  from  the  lien  of  the  in- 
cumbrances, the  trustees  were  held  to  be  entitled  to  the  property, 
and  to  be  permitted  to  operate  the  road,  leaving  the  question  as 
to  the  mode  and  manner  of  sale  to  be  settled  at  the  determina- 
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tion  of  those  proceedings/'  Randolph  v.  Larned,  27  E.  558  (Err. 
&  App.  1876).  In  Mutual  Life  v.  Norris,  3  N.  J.  L.  J.  78  (Chan. 
1879),  Order,  to  contract  with  receiver  to  pay  him  in  advance  a 
reasonable  rent,  and  in  default  thereof  to  deliver  up  possession 
of  the  premises. . 

765.  Priority  of  Payment  Out  of  Fund  Paid  Into  Court  by  a 
^ceiver.  "As  mortgagees,  the  executors  of  Bispham  are  not 
entitled  to  this  fund  on  the  ground  that  they  were  suitors  in  the 
court  of  chancery  for  the  foreclosure  of  the  mortgage.  The  re- 
ceiver was  appointed  in  another  suit.  A  receiver  appointed  in  a 
suit  is  appointed  for  the  benefit  of  such  of  the  parties  in  that 
suit  as  afterwards  appear  to  be  entitled  to  the  funds  in  contro- 
versy, but  not  ior  the  benefit  of  strangers  to  the  suit A 

mortgagee  has  no  title  to  the  rents  of  the  mortgaged  premises 
which  have  been  paid  into  court  by  a  receiver  appointed  in  a  suit 
for  establishing  the  will  of  the  mortgagor,  notwithstanding  he 
may,  after  the  receiver's  appointment,  have  given  notice  to  the 
tenants  to  pay  the  rents  to  him.  He  should  have  followed  up  the 
notice  by  applying  to  discharge  the  receiver,  and  then  entered 
into  possession  himself,  or  filed  his  bill  and  applied  for  a  receiver 

in  his  own  suit He  cannot  in  this  way  obtain  priority  over 

other  creditors  whose  debts  would  be  of  equal  degree  with  the 

mortgage  debt  in  the  general  administration  of  the  estate 

The  executors  can  make  claim  to  the  fund  only  as  creditors,  and 
on  the  ground  that  the  moneys  are  assets  for  the  payment  of 
debts."  Coddington  v.  Bispham,  36  E.  577  (Err.  &  App.  1883), 
The  Court  of  Chancery  has  inherent  power,  in  administration 
suits,  to  ascertain  the  deficiency  debt  due  on  a  bond  secured  by 
a  mortgage,  unaffected  by  Com.  St.  p.  3421,  section  48. 

766.  Neglects  of  a  Beceiver.  Sale  set  aside.  "The  principal 
reason  urged  in   favor  of  establishing  the  proceeding  is,  that 

the  receiver,  was  culpably  negligent  in  not  ascertaining 

whether  the  adjournments  had  been  discontinued  by  the  officer. 
But  even  if,  in  such  a  particular,  some  inattention  or  in- 
discretion were  attributable  to  this  receiver,  it  would  not  aflFect 
the  result,  for  the  receiver  is  as  much  an  officer  of  the  court  as 
the  sheriff  is.  He  is  not  an  agent  chosen  by  the  parties,  and 
they  have  a  right  to  appeal  to  the  court  that  put  him  in  his  place 
of  trust,  to  protect  them,  as  far  as  possible,  against  his  miscar- 
riages."    Chamberlain  v.  Larned,  32  E.  301  (Err.  &  App.  1880). 

766a.    Mortgagees  Following  Funds  Into  Hands  of  Beceiver. 

Syllabus.  "Mortgagees  of  corporate  property  are  not  entitled  to 
follow  into  the  hands  of  a  receiver,  appointed  in  insolvency  pro- 
ceedings against  the  corporation,  funds  received  by  the  receiver 
from  a  railroad  for  damage  caused  by  fire  to  the  mortgaged  prop- 
erty, when  such  funds  were  obtained  through  a  private  settlement, 
not  affecting  the  right  of  the  mortgagees,  to  recover  against  the 
railroad  for  the  impairment  of  their  security." 

Nessler  v.  Industrial  Land  Development  Co.,  65  E.  491  (Chan. 

30 
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1903).     When  funds  in  receiver's  hand  are  equitably  subject  to 
all  proper  expenses  of  receivership. 
766b.    Antecedent  Debt.     "The  receiver  exhibited  his  bill  to 

set  aside  all  these  mortgages The  fact  that  the  mortgage 

to  the  bank  was  executed  to  secure  an  antecedent  debt  does  not 
impair  its  standing  as  between  the  corporation  and  its  creditor. 
It  was  taken  in  good  faith,  and  it  was  as  much  the  duty  of  the 
company  to  pay  the  debt  as  though  it  had  been  contracted  at  the 
date  of  the  mortgage."  Knowles  Loom  Works  v.  Vacher  et  al.. 
Supreme  Court,  February  Term,  1895). 
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767.  By  Mortgagor.  "The  agreement  being  for  a  loan  of 
money  to  be  repaid  at  a  fixed  time,  the  borrower  could  not,  as 
part  of  the  transaction,  deprive  himself  of  the  right  to  redeem, 
even  by  an  express  agreement  for  that  purpose."  Griffin  v. 
Cooper,  74  E.  17  (Chan.  1908)  ;  S.  C.  73  E.  465  (Chan.  1907). 
Vanderhaize  v.  Hugues,  13  E.  245  (Chan.  1861),  and  cases  cited. 
In  Youle  et  ux.  v.  Richards  et  al.,  i  E.  539  (Chan.  1832),  **A 
mortgagor  may,  for  good  cause,  surrender  his  right  of  redemp- 
tion, and  render  the  mortgagee's  title  absolute.  This  is  an  every 
day  transaction.'*  Written  defeasance  was  delivered  up  and  can- 
celled. In  Van  Keuren  v.  McLaughlin,  19  E.  192  (Chan.  1868). 
"The  rule  in  equity  is,  'once  a  mortgage,  always  a  mortgage;* 
and  an  instrument  that,  by  its  own  provisions  or  an  agreement 
made  at  its  execution,  conveys  property  as  security  for  a  debt, 
cannot  be  converted  into  an  absolute  deed,  except  by  s.uch  means 
as  would  have  been  adequate  to  convey  the  absolute  estate  in  the 
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first  instance Besides the  statute  of  frauds  would 

prevent  a  clear  and  valid  legal  estate,  such  as  the  equity  of  re- 
demption, from  being  conveyed  or  released,  except  by  writing." 
Here  attempted  to  be  done  by  parol  agreement.  Crane  v.  Bon- 
nell,  2  E.  266  (Chan.  1839).  Once  a  mortgage,  always  a  mort- 
gage. 

In  Vliet  V.  Young,  34  E.  17  (Chan.  1881),  "Whenever  it  can 
be  clearly  shown  to  be  the  intention  of  the  parties  that  real  estate, 
when  conveyed,  shall  be  subject  to  redemption,  it  is  considered  as 
a  mere  security,  and  the  right  of  redemption  cannot  be  confined 
to  a  limited  time."  In  Snyder  v.  Greaves,  21  Atl.  291  (Chan. 
1891),  When  a  mortgagee  purchases  the  premises  at  his  own  sale, 
having  orally  agreed  to  convey  same  to  the  mortgagor,  he  holds 
the  title  as  security  only  for  the  payment  of  the  amount  due  upon 
his  decree,  and  the  mortgagor  can  redeem  the  premises.  In 
Heald  v,  Jardine,  21  Atl.  5^  (Chan.  1891),  Agreement  that  mort- 
gagees should  buy  in  the  land  and  give  mortgagor  option.  In 
Seely  v.  Adams  et  al.,  55  Atl.  822  (Chan.  1903).  If  the  parol 
contract  to  buy  in  lands  and  hold  the  property  for  another  is 
denied  or  the  statute  of  frauds  pleaded,  a  complainant  can  only 
have  relief:  "Upon  the  ground  of  fraud  or  oppression  on  the 
part  of  the  purchaser,  by  means  of  which  he  has  obtained  the 
property  of  the  debtor  at  an  inadequate  price  under  the  assurance 
of  a  contract  to  reconvey  the  property  to  him  or  to  hold  same 
subject  to  future  redemption."  In  Weir  v.  Granite  State  Provi- 
dent Association,  56  E.  238  (Chan.  1897).  Upon  the  insolvency 
of  a  Building  and  Loan  Association  a  mortgagor  can  at  once 
redeem  his  mortgage.  The  theory  upon  which  the  amount  is 
to  be  calculated.  Whitehead  v.  Commercial  Building  and  Loan 
Association,  64  E.  26  (Chan.  1902).  In  Am.  Dock  and  Imp.  Co. 
V.  Trustees  of  Public  Schools,  35  E.  257  (Err.  &  App.  1882),  "A 
mortgagor  who  mortgages  an  embarassed  title,  or  whose  title  has 
subsequently  become  clouded,  cannot,  in  the  absence  of  fraud, 
have  the  foreclosure  proceedings  held  back  on  account  of  an  ap- 
prehension that  the  mortgaged  premises  will  not  bring  full  value 
at  a  foreclosure  sale.  His  remedy  is  by  redemption.  In  Fritz 
V.  Simpson,  34  E.  346  (Chan.  1881),  A  mortgagor  who  has  be- 
fore the  filing  of  the  bill,  tendered  the  full  amount  of  principal 
and  interest  then  due  to  the  record  mortgagee — who  refuses  to 
receive  same,  alleging  an  unrecorded  assignment  to  a  third  party 
whom  he  refuses  to  name,  can,  having  paid  tender  into  court  at 
the  filing  of  the  bill,  file  a  supplemental  bill  to  bring  in  such  as- 
signee, when  revealed  in  mortgagee's  answer  to  his  bill  to  redeem. 
Syllabus  seems  incorrect. 

768.     Owner  of  Equity  of  Redemption.    "The  ground  on  which 
the  application  [to  set  aside  sheriff's  sale]  is  based  is  surprise. 

He   [owner  of  equity  of  redemption]    supposed  that  he 

had  an  assurance  from  the  sheriflF  that  the  sale  would  not  take 
place  on  the  day  on  which  the  property  was  sold,  but  would  be 
adjourned,  and  he  appears  to  have  had  good  reason  to  believe  so. 
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[He  alleges  he  would  have  bought  the  property  himself.] 

He  ought  now to  have  an  opportunity  to  redeem  it,  but  he 

is  entitled  to  nothing  more."  Nevius  v.  Egbert,  31  E.  461  (Chan. 
1879).  In  Peiffer  v.  Bates,  45  E.  314  (Err.  &  App.  1889).  "No 
authority  has  been  produced  to  sustain  the  position  that  the  owner 
of  the  equity  of  redemption  can  create  [without  consent  of  in- 
tervening incumbrancers]  a  new  incumbrance  on  the  mortgaged 
premises,  which  shall  take  precedence  over  the  existing  incum- 
brance, by  a  devotion  of  the  money  produced  by  the  new  incum- 
brance to  the  improvement  of  the  premises  and  a  corresponding 
increase  in  their  value.  No  equity  would  arise  from  the  circum- 
stance that  the  security  of  the  incumbrance  thereby  postponed 
was  actually  increased."  In  McCall  v.  Yard,  11  E.  67  (Chan. 
^855),  *'A  party  entitled  to  the  equity  of  redemption  [or  his 
grantee]  is  not  affected  in  his  rights  by  a  decree  in  a  suit  to  which 
he  is  not  a  party."  In  Heald  v.  Jardine  et  al.,  21  Atl.  587  (Chan. 
1891),  and  cases  cited,  Syllabus.  "The  owner  of  an  equity  of 
redemption,  who  was  entitled  to  ask  for  adjournment  of  a  fore- 
closure sale  to  procure  an  order  for  a  sale  in  parcels,  agreed  with 
the  mortgagees  that  they  should  bid  in  the  land,  and  give  him  an 
option  to  redeem  within  30  days.  Held,  that  the  sale  did  not 
change  the  relation  between  the  parties  until  after  the  expiration 
of  that  period."     No  waiver  through  casual  remark  of  counsel. 

769.  Senior  Mortgagee.  Syllabus.  "The  right  of  a  senior 
mortgagee  on  the  foreclosure  of  a  junior  mortgage  is  the  right  to 
foreclose,  and  not  the  right  to  redeem."  Kuntzman  v.  Smith,  yj 
E.  30  (Chan.  1910).  In  Bigelow  v.  Cassedy,  26  E.  561  (Err.  & 
App.  1875),  and  cases  cited,  "The  mere  fact  that  a  person  oc- 
cupies the  position  of  a  second  mortgagee,  or  subsequent  judg- 
ment creditor,  does  not  entitle  him  to  redeem  the  prior  mortgage. 
Unless  some  special  equity  exists  in  the  subsequent  incumbrancer, 
the  prior  mortgager  has  a  right  to  retain  his  security,  and  may 

refuse  to  surrender  it A  prior  mortgagee  is  not  bound  to 

notice  the  bill  of  a  subsequent  mortgagee  filed  on  his  mortgage, 
although  he  is  made  a  party  to  it."  In  Parker  v.  Child,  25  E.  41 
(Chan.  1874),  A  first  mortgagee  purchaser  at  his  own  sale,  in 
which  he  had  not  made  a  second  mortgagee,  whose  mortga'ge  was 
recorded,  a  party,  can  compel  such  mortgagee  to  redeem  within  a 
reasonable  time  or  to  be  foreclosed.     Sum  to  be  paid. 

770.  By  Subsequent  Incumbrancer.  'In  neither  court  [Cass- 
edy V.  Bigelow,  25  E.  112  (Chan.  1874)],  was  the  question  con- 
sidered whether  after  a  decree  for  sale  providing  that  a  defend- 
ant's equity  of  redemption  should  be  foreclosed  by  sale,  there 
was,  pending  the  sale,  any  right  of  redemption  by  application  in 
the  foreclosure  suit  itself I  am  not  able  to  reach  a  con- 
clusion denying  such  right  to  any  defendant  as  to  whom  provi- 
sions for  foreclosing  his  right  of  redemption  are  expressly  made 
by  the  final  decree.  And  under  section  30  of  the  Chancery  act 
(Rev.  1902),  this  application  to  be  made  a  party  in  the  suit  it- 
self, if  the  right  exists,  can  be  made  by  a  purchaser  after  decree. 
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Against  the  first  mortgagee's  consent,  the  subsequent  in- 
cumbrancer,  in   order   to   redeem,   must   show   special   equities. 

The  question,  therefore,  is  whether  a  decree  for  sale  to 

pay  a  prior  incumbrance  and  foreclosing  subsequent  incum- 
brancers on  sale,  does  not  of  itself,  in  the  absence  of  express  pro- 
vision to  the  contrary  in  the  decree,  create  a  special  equity,  which 
leaves  to  the  defendant  thus  to  be  foreclosed  the  absolute  right 
of  redemption  pending  the  sale.  I  think  this  is  the  effect  to  be 
given  to  the  decree,  at  least  if  the  complainant  is  proceeding  to 
i^ale  under  his  execution.  The  manner  of  this  redemption  pend- 
ing sale,  and  the  persons  entitled  to  it,  are  matters  which  should 
be  settled  by  application,  in  the  suit  itself,  for  the  purpose  of 
controlling  the  execution  for  sale."  To  what  parties  notice  of 
application  should  be  given.  Atwood  v.  Carmer,  75  E.  325-327 
(Chan.  1909). 

In  Wimpfheimer  v.  Prudential  Insurance  Co.  of  America,  56 
E-  589  (Chan.  1898),  "The  principal  question  presented  at  the 
hearing,  therefore,  was  whether  a  subsequent  incumbrancer  who 
is  a  party  to  a  foreclosure  suit  on  a  prior  mortgage,  after  a  sale 
under  foreclosure  and  a  purchase  at  the  sale  by  this  prior  mort- 
gagee, may,  if  he  files  a  bill  before  confirmation  of  the  sale,  re- 
deem the  prior  mortgage  without  making  the  intervening  incum- 
brancers or  any  of  the  defendants  in  the  foreclosure  parties,  al- 
lowing the  sale  to  stand  as  against  them.  I  think  a  right  of  re- 
demption of  this  character  does  not  exist Under  our  prac- 
tice the  final  decree  in  foreclosure  suits  deals  expressly  with  and 
disposes  of  the  whole  subject  of  rights  of  redemption  when  a  sale 

is  made  and  as  long  as  the  sale  stands The  sale  when  made 

does dispose  of   the   very   right  of   redemption  or 

equity  which  is  now  sought  to  be  exercised,  and  if  a  sale  has  been 
made,  then,  as  it  seems  to  me,  so  long  as  that  decree  stands  and 
has  been  carried  out  by  the  sale  it  must  conclude  the  complainants 

from  any  right  which  is  a  mere  right  of  redemption, Where 

the  right  to  redeem  is  disputed  between  two  subsequent  incum- 
brancers, the  prior  mortgagee  would,  as  it  seems  to  me,  where  he 
has  notice  of  this  dispute,  be  justified  in  declining  to  allow  either 
claimaAt  to  redeem  except  by  decree  in  a  suit  to  which  the  claim- 
ants were  parties.     Without  such  decree  the  redemption  would 

be  at  his  risk The  reason  why  it  seems  to  me  that,  under 

our  practice,  a  redemption  cannot  be  made  after  a  sale  under  the 
usual  decree,  is  that  the  sale,  when  made  under  the  decree,  and 
so  long  as  it  stands  against  the  defendants,  vests  in  the  purchaser, 
as  purchaser,  not  only  the  rights  of  the  complainant  under  his 
mortgage  and  decree,  but  also  all  the  rights  of  the  defendants  in 
the  suit."  Parties  on  bill  to  set  aside  and  then  to  redeem.  In 
Sergeant  v.  Mettler,  43  E.  418  (Chan.  1887),  Though  a  second 
mortgagee  asks  that  the  first  mortgagee,  whose  priority  is  ad- 
mitted, be  decreed  to  pay  such  mortgage  or  be  foreclosed,  a  mort- 
gagee subsequent  to  him  cannot  have  the  bill  dismissed  on  that 
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ground.     In  Gihon  v.  Belleville  White  Lead  Co.,  7  E.  531  (Chan. 
1849),  Is  given  what  a  subsequent  mortgagee  may  ask. 

771.  Absolnte  Deed.  Syllabus.  "Where  a  deed,  absolute  on 
its  face,  is  given  as  a  security  for  the  payment  of  money,  by  or 
for  the  grantor  to  the  grantee,  it  will  be  held  in  equity  that  the 
grantee  took  the  premises  subject  to  redemption."  Crane  v.  De 
Camp,  21  E.  414  (Err.  &  App.  1869),  and  cases  cietd. 

772.  Ccstuis  que  Trust.  Syllabus.  "Thornton  W.  Fay  held 
the  legal  title  to  land  in  trust  for  the  complainants,  and  then  mort- 
gaged the  land  for  his  own  benefit  to  one  who  had  no  notice  of  the 
trust. — Held,  that  on  a  bill  to  foreclose  the  mortgage,  to  which 
Fay  was  a  party,  but  the  cestuis  que  trust  were  not,  the  decree 
did  not  bar  the  latter,  nor  did  a  sale  under  the  decree  made  to 
purchasers  who  had  notice  of  the  trust."  Pancoast  v.  Geishaker, 
58  E.  537  (Err.  &  App.  1899),  Com.  St.  p.  432,  section  58,  As  to 
parties,  (At  p.  540),  **Does  not  reach  parties  who  possess  rights 
not  evidenced  by  any  instrument  [resultant  trust  here]  legally 
capable  of  being  recorded,  registered,  entered  or  filed  in  any 
public  office  in  the  state,  and  therefore  is  inapplicable  to  the  pres- 
ent case."  In  Kirkpatrick  v.  Corning,  38  E.  249  (Err.  &  App. 
1884).  On  demurrer  to  bill.  "The  attitude  in  which  these  de- 
fendants are  thus  placed  is  simply  this:  Ludlum,  false  to  his 
duty  as  receiver,  deters  bidders  at  the  sale,  and  Corning  [pur- 
chaser of  the  premises]  tempts  him  to  a  breach  of  trust  by  shar- 
ing with  him  the  fruits  of  the  fraud  on  the  cestuis  que  trust.  If 
the  complainants  can  successfully  establish  the  truth  of  these 
charges,  they  will  be  entitled  not  only  to  redeem  the  mortgaged 
premises,  but  also,  if  the  bill  is  properly  framed  for  that  purpose, 
to  a  transfer. of  the  Schuyler  lease,  on  equitable  terms."  S.  C. 
48  E.  302  (Err.  &  App.  1891). 

773.  Dowress.  "In  this  case  the  mortgage  was  executed  dur- 
ing coverture,  and  the  complainant  did  not  unite  with  the  hus- 
band in  its  execution.  She  has  a  right  of  dower  in  the  whole 
mortgaged  premises,  and  not  in  the  mere  equity  of  redemption. 
It  is  not  necessary  for  her  to  redeem  in  order  to  entitle  her  to 
dower,  and  this  is  the  only  ground  why  she  has  a  right  to  re- 
deem." Opdyke  v.  Bartles,  11  E.  134  (Chan.  1856).  Several 
suggestive  Obiters.  In  Eldridge  v.  Eldridge,  14  E.  197  (Chan. 
1862),  Widow  had  joined  with  her  husband  in  a  mortgage  and 
the  mortgagee  had  purchased,  at  sheriff's  sale,  by  virtue  of  execu- 
tion issued  on  judgments  against  the  mortgagor,  the  equity  of 
redemption  of  the  mortgagor,  subject  to  complainant's  mortgage. 
Upon  her  husband's  death,  widow  became  entitled  as  dowress  to 
redeem  the  mortgage.  Complainant  asked  that  .widow  should  re- 
deem the  mortgage,  or  that  her  equity  of  redemption  should  be 

foreclosed.     "As  against  the  mortgagee she  is  not  entitled 

to  dower The  mortgagee,  having  purchased  the  equity  of 

redemption,  has  united  the  equitable  title  of  the  mortgagor  to  his 
own  legal  title.  He  holds  the  legal  estate  by  virtue  of  the  mort- 
gage ;  and  where  a  wife  is  a  party  to  the  mortgage she  can 
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only  claim  her  dower  subject  to  the  mortgage,  and  that  not  at 
law  but  in  equity  only.     If  she  seeks  to  enforce  her  legal  right 

to  dower,  she  can  do  so  only  by  redeeming  the  mortgage 

The  widow  having  the  right  of  redemption  by  virtue  of  her  in- 
terest as  dowress,  the  party  having  the  estate  under  the  mortgage 
is  entitled  to  foreclose."  In  Merselis  v.  Van  Riper,  55  E.  618 
(Chan.  1897).  Syllabus.  **A  widow  in  possession  as  dowress, 
under  her  right  of  quarantine,  of  premises  which  had  been  mort- 
gaged by  her  husband  while  single,  is  entitled  to  protect  her  es- 
tate therein  by  redeeming  from  such  mortgage."  Proportion  of 
debt  to  be  borne  by  her. 

774.  Sheriff's  Sale.  "In  the  absence  of  any  express  provision 
in  the  decree  itself  as  to  redemption  after  decree,  the  express  di- 
rection for  sale  only,  to  pay  the  debt,  must,  if  complainant  so  in- 
sists, be  so  controlled  or  modified  upon  application  for  further 
directions  in  the  suit  or  to  control  the  execution,  and  cannot  be 
affected  by  a  mere  payment  to  the  sheriff,  nor  should  his  rights 
given  by  the  decree  be  varied,  without  his  consent,  unless  by  a 
subsequent  order  of  the  court."  Atwood  v.  Carmer,  75  E.  328 
(Chan.  1909).  In  Ketchum  v.  Johnson's  ExVs  et  al.,  4  E.  377 
(Chan.  1843),  and  cases  cited,  A  party  who  assumes  to  purchase, 
under  an  execution  at  law,  a  contract  for  the  repurchase  of 
premises,  secures  no  basis  for  redemption.  In  Large  v.  Ditmars, 
27  E.  406  (Chan.   1876),  On  application  by  mortgagor  to  set 

aside  sheriff's  sale  for  Surprise,  "He  will  be  permitted  to 

redeem  the  complainant's  mortgages  by  paying  the  amount  due 
on  the  decree  therefore,  with  the  execution  fees,  including  the 
sheriff's  fees  of  sale  and  the  complainant's  cost  of  this  applica- 
tion." 

775.  Lease.  The  mortgage  was  prior  to  the  lease.  "A  tenant 
for  years  has  the  right  to  redeem ;  he  has  the  present  estate  in 
the  land,  and  it  is  necessary  that  he  should  have  that  right  to 

protect  his  interest He  has  the  right  to  have  the  bond  and 

mortgage  delivered  to  him  uncanceled,  which,  in  such  case,  is,  in 
equity,  and  may  be  at  law,  a  complete  assignment  of  them." 
Hamilton  v.  Dobbs  &  Robinson,  19  E.  228  (Chan.  1868).  Stock- 
ton V.  Dillon,  66  E.  100  (Chan.  1904),  Mortgagors  who  have  had 
their  mortgage  assigned  to  a  third  party  and  have  executed  a 
lease  of  said  property  to  such  assignee,  cannot  redeem  said  lease. 

776.  Mortgagee  of  Bight  to  Purchase  Land.  Syllabus,  "i.  A 
person  who  has  gone  into  possession  of  real  estate,  under  a  parol 
agreement  to  purchase,  has  such  an  interest  in  the  property  as  is 
capable  of  being  mortgaged.  2.  The  equity  of  such  mortgagee  is, 
that  he  has  the  right,  if  the  vendee  refuse  to  fulfill  the  agreement 
to  purchase,  himself  to  assume  his  position  and  redeem  the  prop- 
erty." Sinclair  v.  Armitage,  12  E.  174  (Chan.  1858).  In  Neligh 
V.  Michenor,  11  E.  539  (Chan.  1858),  The  agreement  was  in  writ- 
ing. 

777.  'Fraud.  Syllabus.  "A  scheme  was  entered  into  by  the 
widow  and  the  administrator  of  decedent  to  procure  a  foreclosure 
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sale  of  the  intestate's  lands,  at  which  the  administrator  was  to 
buy  them  in  at  an  inadequate  price  by  giving  out  at  the  sale  that 
he  was  purchasing  for  the  widow,  and  thus  dissuade  others  from 
bidding.  Under  these  circumstances,  the  administrator  pur- 
chased the  lands  at  the  sheriff's  sale,  and  agreed  to  convey  them 
to  the  widow  for  the  price  at  which  they  were  struck  off  to  him. 
On  his  refusal,  subsequently,  to  do  so,  the  widow  and  the  intes- 
tate's only  child  filed  a  bill  to  redeem.  Held,  that  the  widow,  hav- 
ing participated  in  the  fraud,  was  not  entitled  to  relief,  but  that 
as  to  the  child,  the  administrator  would  be  regarded  as  a  trus- 
tee, holding  the  property  for  her  benefit.  Johns  v.  Norris,  27  E. 
485  (Err.  &  App.  1875).  At  p.  489,  and  S.  C.  28  E.  147  (Chan. 
1877),  is  given  the  terms  of  redemption.  In  Clark  v.  Condit,  18 
E.  358  (Chan.  1867).  Syllabus.  "If  a  mortgage  was  given  in 
the  form  of  an  absolute  deed,  and  the  defeasance  withheld  from 
the  records  for  the  purpose  oi  misleading  and  delaying  the  mort- 
gagor's creditors,  the  right  of  redemption  will  not  thereby  be 
lost.  In  such  case,  the  aid  of  the  court  is  not  asked  to  enforce 
a  fraudulent  instrument.  The  fraud,  if  any,  is  in  the  deed  not  in 
the  defeasance  which  the  complainant  claims  to  enforce  accord- 
ing to  its  legal  effect.  The  defeasance  is  honest  as  between  the 
parties,  and  was  not  to  injure  creditors." 

778.  Formal  Asugnment  of  Mortgage.  "In  Hamilton  v. 
Dobbs,  4  C,  B,  Green  227,  "A  second  mortgagee  [actually  a  ten- 
ant for  years] having  a  right  to  redeem,  has  not  strictly 

the  right  to  a  written  assignment  of  the  bond  and  mortgage,  but 
he  stands  by  redemption  in  place  of  the  first  mortgagee,  and  is 
subrogated  to  his  rights.  He  has  the  right  to  have  the  mortgage 
delivered  to  him  uncancelled,  which,  in  equity,  operates  as  an  as- 
signment of  it."     Bigelow  v.  Cas^edy,  26  E.  560  (Err.  &  App. 

1875). 

779.  Bill  and  Legal  Title.  "It  thus  appears  that  if  the  com- 
plainant has  averred,  in  the  bill,  all  the  facts  necessary  to  consti- 
tute his  right  to  the  relief  sought,  and  intends  to  rely  upon  a  mere 
denial  of  the  matters  which  the  defendant  may.  assert  to  defeat 
his  claim,  he  can  safely  dispense  with  the  charging-part  of  the 
bill  and  the  special  replication.  The  stating-part  of  the  bill  and 
the  general  replication  will  put  in  issue  everything  essential  to  his 

relief In  the  present  case.     The  bill  averred  that  she  was 

the  owner  of  the  equity  of  redemption;  that  the  defendant  was 
a  mortgagee  in  possession,  and  that  the  complainant  was  ready 
to  pay  her  debt,  in  redemption  of  her  land.  This  constituted 
her  complete  title  to  relief.  She  knew,  indeed,  that  the  defend- 
ant would  deny  her  ownership  of  the  equity  of  redemption,  and 
would  set  up  a  conveyance  to  herself  of  the  absolute  estate,  but 
the  complainant  sought  no  discovery,  and  no  equitable  assistance 
against  that  conveyance,  and  trusted  to  nothing  but  its  inherent 
and  manifest  defects  to  show  its  invalidity.  Under  these  circum- 
stances, her  bill  and  general  replication  were  sufficient  to  present 
all   the    issues    necessary    to    be    determined."     Freichnecht    v. 
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Meyer,  39  E.  554  (Err.  &  App.  1885).  Case  also  discusses  Vari- 
ous Modes  of  dealing  when  the  existence  of  a  Legal  Title  is  Put 
in  Issue  in  an  Equity  Cause. 

780.  Mortg^c  Extending  Option  in  Bond,  Syllabus.  '*A 
bond  maturing  in  two  years,  with  an  option  of  the  mortgagee  to 
declare  it  due  on  default  of  any  payment  of  interest,  was  secured 
by  a  mortgage  with  the  clause  *that  the  parties  of  the  first  part 

shall  have  the  right  to  redeem  any  or  air  of  the  mortgaged 

property  *at  any  time  prior  to  the  two  years  hereinbefore  men- 
tioned' on  payment  of  sums  certain  to  be  applied  on  the  mortgage 
debt. — Held,  that  the  equity  of  redemption  runs  to  the  maturity 
of  the  bond,  irrespective  of  an  exercise  of  the  mortgagor's  op- 
tion, or  of  the  fact  that  under  Gen,  Stai,  p,  2112,  section  47, 
[Com.  St.  p.  3421,  section  48,]  requiring  foreclosure  to  be  the 
first  remedy  to  enforce  such  debt,  his  legal  remedy  [ejectment? 
P-  133]  is  postponed.  2.  Where  a  mortgage  specially  provided 
that  the  equity  of  redemption  should  run  to  the  maturity  of  the 
bond,  no  bill  to  foreclose  can  be  filed  until  the  expiration  of  that 
time,  although  the  bond  gave  the  mortgagee  an  option  to  declare 
it  due  at  any  prior  time  on  default  of  payment  of  interest,  since 
a  decree  of  foreclosure  necessitates  a  sale  which  is  a  final  bar  to 
the  equity  of  redemption  under  the  laws  and  practice  of  New 
Jersey/*     Phillips  v.  Youmans,  57  E.  130  (Chan.  1898). 

781.  Ejectment.  Syllabus.  [Com.  St.  p.  3408,  section  i]: 
"Authorizing  courts  of  law,  in  certain  cases,  to  enforce  redemp- 
tion by  compelling  the  mortgagee  to  accept  the  mortgage  money 
on  its  being  paid  into  court,  and  to  assign,  surrender,  or  re-convey 
the  mortgaged  lands  to  the  mortgagor,  or  such  person  as  he  shall 
appoint,  should  be  strictly  construed,  and  is  not  applicable  to  any 
case  in  which  the  mortgagor  is  himself  the  actor.  The  act  was 
designed  to  apply  only  in  certain  cases,  mentioned  in  its  preamble 
and  in  the  introductory  words  of  the  statute,  and  was  not  intended 
to  supplant  bills  for  redemption  in  courts  of  equity,  where  the 
remedy  is  complete,  and  relief  may  be  speedy  and  efficacious  by 
the  use  of  the  writ  of  assistance,  to  put  the  mortgagor  in  posses- 
sion of  the  mortgaged  premises,  where  the  mortgagee  has  en- 
tered and  held  possession."  Shields  v.  Lozear,  34  L.  498  (Err. 
&  App.  1869),  and  cases  cited.  In  Tichenor  v.  Collins,  45  L.  123 
(Sup.  Ct.  1883),  Act  Concerning  mortgages,  Com.  St.  p.  3408, 
sections  i  and  3,  does  not  apply  after  judgment  entered  in  favor 
of  mortgagee.  When  no  notice  has  been  served  by  person  against 
whom  redemption  is  asked,  the  court  can  exercise  its  discretion 
where  there  are  grave  doubts  of  the  existence  of  such  a  right. 

782.  Martin  Tax  Act.  Martin  Act :  '*Nowhere  gives  the  pur- 
chaser at  the  tax  sale  any  title  until  he  shall  not  only  have  paid 
the  price,  but  shall  also  have  proved  that  he  has  served  notice  of 
the  sale  upon  the  owners  and  mortgagees,  and  that  after  the  ex- 
piration of  one  year  from  the  time  of  sale  he  has  received  a  deed. 

The  mere  claim  that  he  has  a  legal  title  when  all  the  facts 

are  admitted  and  before  the  court,  which  show  that  he  has  not. 
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cannot  give  this  defendant  a  status  to  challenge  the  jurisdiction 
of  this  court  to  pass  upon  his  rights  in  the  mortgaged  premises. 
Until  this  title  actually  vests  by  the  delivery  of  the  deed  the  in- 
terest of  a  purchaser  at  a  tax  sale  under  the  Martin  Act  remains 
a  mere  lien;  the  right  of  redemption  is  outstanding  in  the  owner 
and  mortgagee Wlien,  however,  the  pleadings  and  the  pro- 
visions of  the  public  statute  show  that  the  defendant  has  no 
title,  but  only  a  lien,  which  the  complainant  claims  to  have  re- 
deemed since  the  bill  was  filed,  there  is  no  occasion  to  dismiss  the 
defendant Proceeding  to  inquire  into  the  fact  of  redemp- 
tion by  the  complainant  mortgagee.     The  statute  provides,"  &c. 

Burgin  v.  Rutherford,  56  E.  669  (Chan.  1898).  Amount  to 
be  paid  the  purchaser  for  redemption,  at  p.  671. 

783.  Amount  Payable.  Facts:  ^'Catherine  J.  Miller  [first 
mortgagee]  prosecuted  her  bond  to  judgment  and  execution,  and 
became  the  purchaser  at  sheriff's  sale,  and  took  possession,  and 
has  since  that  time  been  in  possesesion,  receiving  rents,  issues  and 
profits.'*  By  the  Court.  **The  complainant  [second  mortgagee] 
is  unquestionably  entitled  to  redeem.  He  must  pay  the  principal 
and  interest  of  the  first  mortgage,  deducting  thereout  the  amount 
of  the  rents  and  profits  received,  or  that  might  with  reasonable 
care  have  been  received  from  the  property  by  the  first  mortgagee 
while  in  possession.    He  must  pay  the  costs  incurred  in  obtaining 

possession but  it  is  not  the  practice  to  allow  interest  on  the 

costs Nor  can  anything  be  allowed  for  renting  and  taking 

care  of  the  property.  No  allowance  can  be  made  for  any  charge 
of  that  kind,  except  for  necessary  repairs."  Hill  v.  White,  i  E. 
435  (Chan.  1831).  In  Parker  v.  Child,  25  E.  44  (Chan.  1874), 
First  mortgagee,  purchaser  with  sheriff's  deed,  at  his  own  fore- 
closure sale,  br6ught  suit  to  have  second  ntortgagee,  not  made  a 
party  to  his  foreclosure  suit.  Redeem:  **He  must  redeem  the 
complainant  as  prior  incumbrancer,  not  only  to  the  full  amount 
due  for  principal  and  interest  on  his  mortgage,  but  also  to  the 
amount  due  on  the  judgment  of  the  bank,  [prior  incumbrancer], 
to  whose  rights  in  respect  thereto  the  complainant  is  entitled  to 
be  subrogated,  and  also  any  amount  which  may  have  been  paid 
out  of  the  purchase-money  paid  by  him  to  the  sheriff  upon  any 
incumbrance  prior  to  the  second  mortgage,  to  the  rights  of  the 
holder  of  which  incumbrance  he  will  be  subrogated  pro  tanto. 
The  complainant  must  account  for  the  rents  and  profits  during  his 
occupation  of  the  premises,  and  cancel  the  Holmes  mortgagee 
[given  by  complainant  after  receiving  sheriff's  deed]  of  record.'* 
In  Large  v.  V'an  Doren,  14  E.  212  (Chan.  1862),  On  foreclosure 
by  first  and  third  mortgagee,  against  Allen,  a  second  mortgaeree, 
who  had  foreclosed  without  making  complainant  a  party,  **The 
price  for  which  the  property  was  purchased  at  that  sale  cannot 
affect  the  equities  subsisting  between  the  mortgagees.  The  subse- 
quent incumbrancer  can  redeem  only  by  paying  the  full  amount  of 
Allen's  mortgage  debt."  In  Mickle  v.  Rambo  et  al..  i  E.  501 
{Chan.   1832).     Syllabus.     ''Where  A.  has  a  first  mortgage  on 
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two  lots,  and  B.  takes  a  second  mortgage  on  the  first  lot  only 

The  purchaser  of  the  equity  of  redemption  of  the  first  lot, 

subject  to  both  mortgages,  in  order  to  redeem,  would  have  to 
pay  the  whole  of  the  second  mortgage  covering  the  first  lot  only, 
and  a  ratable  portion  of  the  first  mortgage,  on  both  lots,  according 
to  the  value  of  the  two  lots." 

In  McKee  v.  Jordan,  50  E.  308  (Chan.  1892).  An  absolute  con- 
veyance with  a  nominal  consideration,  given  to  a  third  party  to 
pledge  for  $600,  of  which  loanor  had  explicit  notice,  but  chose  to 
rely  upon  the  false  statement  of  grantee  that  he  was  authorized  ta 
pledge  it  for  $850 :  "In  so  doing  he  relied  upon  the  statement  of 
the  son  [grantee]  and  not  on  the  apparent  authority  of  the  posses- 
sion of  the  deed.  He  was  not  misled  by  that  or  any  act  of  the 
complainant,  and  cannot,  therefore,  cast  upon  her  [grantor]  his 
loss."  Redeem  on  paying  $600.  Consult.  In  Gray  v.  Folwell, 
57  E.  459  (Chan.  1897).  Judgment  creditor  can  redeem  by  pay- 
ing what  is  still  due  a  wife  when  property  is  conveyed  by  a  hus- 
band by  absolute  deed  to  his  wife,  as  security  for  her  loan  to  him. 
In  GrifFen  v.  Cooper,  73  E.  465  (Chan.  1907)  and  74  E.  17  (Chan. 
1908).  Syllabus.  "The  mortgagee  in  a  mortgage  in  the  form  of 
a  deed  will  be  required  to  account  only  for  the  rents  actually  re- 
ceived, having  had  no  actual  possession,  except  so  far  as  given 
by  payment  to  him  by  the  tenant  of  a  month's  rent,  on  the  condi- 
tion that  it  should  be  paid  back  to  him,  if  he  had  to  pay  the 
mortgagor ;  and  he  having,  because  of  notice  from  the  mort- 
gagor, refused  to  pay  more."  Costs.  Consult.  In  Ketchum  v. 
Bell,  72  E.  909  (Err.  &  App.  1907),  and  cases  cited,  'The  equi- 
table rule  is  indisputably  settled  that  such  a  grantee  [under  deed 
and  contemporaneous  written  agreement  to  reconvey]  in  actual 
possession  is  chargeable  as  a  mortgagee  in  possession  with  rea- 
sonable rent,  or  the  fair  annual  value  of  the  occupied  premises  as 
occupation  rent.  In  Van  Orden  v.  Budd,  33  E.  568  (Err.  &  App. 
1881).  "By  his  own  showing,  in  selling  this  land,  he  [appellant, 
holding  under  an  absolute  deed  declared  to  be  a  mortgage]  did 
not  intend  to  act  as  the  agent  or  trustee  of  the  complainant,  but, 
disowning  this  character,  and  asserting  his  own  absolute  right  to 
the  land,  he  made  sale  of  it  as  owner,  [and  took  a  mortgage  in 
part  payment  of  price] ,  and  acted  in  that  matter  for  himself  alone 

Dealing  with  the  property  as  his  own,  he  took  this  bond 

and  mortgage  in  his  own  right,  as  so  much  cash.  It  is  not  shown 
that  the  moneys  so  received  cannot  be  collected,  or  are  in  danger 

of  being  lost.    The  price  produced  at  this  sale  may be  taken 

as  representing  the  fair  value  of  the  land  sold It  does  not 

seem  to  me  to  be  inequitable. ....  .to  charge  the  appellant,  in  his 

settlement  with  the  complainant,  with  the  entire  amount  of  such 
price  as  so  much  cash  in  his  hands."    Appellant  was  a  trustee. 

784.  Condemnation.  Syllabus,  "i.  Where  a  railroad  com- 
pany, having  power  to  acquire  lands  for  its  use,  has  been  per- 
mitted by  the  owner  to  enter  into  possession  and  construct  its 
track  upon  the  premises  without  compensation  first  made,  in  sub- 
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sequent  proceedings  to  condemn,  the  measure  of  compensation  is 
the  value  of  the  land  and  damages  at  the  time  of  the  entry,  and  in- 
terest from  such  entry,  irrespective  of  the  improvements  after- 
wards put  upon  it  by  the  company.  2.  A  railroad  company  hav- 
ing entered  into  possession  of  lands  by  consent  of  the  owner, 
under  an  agreement  with  him  to  purchase,  on  the  foreclosure  of 
a  prior  [recorded]  mortgage  of  which  the  company  had  con- 
structive notice,  the  company  is  bound  to  contribute  to  the  pay- 
ment of  the  mortgage  to  the  extent  of  the  value  of  the  part  ap- 
propriated by  it,  and  damages,  at  the  time  of  such  appropriation, 
with  interest  thereon,  without  regard  to  the  condition  of  the 
premises  at  the  time  of  the  foreclosure  or  the  improvements  put 
thereon  by  the  company;  and  the -value  of  the  land  and  damages 
may  be  ascertained  by  proceedings  to  condemn,  under  its  charter, 
instituted  after  the  foreclosure  bill  is  filed,  or  by  a  reference  to 
a  master."  North  Hudson  County  R.  R.  Co.  v.  Booraem,  28  E. 
450.  (Err.  &  App.  1877),  and  cases  cited.  In  Mutual  Life  Ins. 
Co.  V.  Easton  and  Amboy  R.  R.  Co.,  38  E.  132  (Chan.  1884), 
Syllabus.  "The  defendants  condemned  for  their  railroad  a  part 
of  certain  lands  covered  by  a  mortgage,  without  making  the  mort- 
gagee a  party.  Afterwards  the  mortgagee  foreclosed,  without 
making  the  defendants  a  party,  and  bought  the  premises  at  a 
price  which  left  a  large  balance  due.  The  mortgagee  then  brought 
suit  to  compel  the  defendants  to  redeem.  Held,  that  the  defend- 
ants cannot  redeem  by  paying  such  a  proportion  of  the  mortgage 
debt  as  will  be  equal  to  the  relative  value  which  its  condemned 
land  bears  to  the  whole  tract."  By  the  Court.  "The  ordinary 
method  [founded  on  the  proportion  of  values]  cannot  be  adopted, 
because  the  railroad  company  is  not  bound  to  pay  for  redemption 
anything  more,  at  most,  than  the  value  of  the  land  and  damages 
for  taking  it  at  the  time  when  it  took  the  land." 

785.  Life-Tenant.  Improvements.  Costs.  Syllabus  by  the 
Court.  "5.  The  amount  which  a  life-tenant  who  is  an  incum- 
brancer is  bound  to  pay  to  redeem  mortgaged  premises  after  a 
foreclosure  sale  is  that  portion  of  the  mortgage  debt  that  repre- 
sents the  amount  of  interest  on  said  debt,  which  such  life-tenant 
should  pay  during  his  life.  This  portion  is  to  be  determined  by 
the  mortality  tables  adopted  by  this  court,  6.  Where  a  purchaser 
under  a  foreclosure  or  his  assigns  make  valuable  and  permanent 
,  improvements  upon  the  premises  under  belief  that  they  hold  good 
title,  without  notice  of  the  existence  of  an  outstanding  lien,  the  in- 
cumbrancer, in  order  to  redeem,  must  pay  the  enhanced  value  of 
the  premises  arising  from  such  improvements.  7.  Upon  redemp- 
tion of  mortgaged  premises  by  an  incumbrancer  holding  a  life  es- 
tate, after  foreclosure  and  sale,  he  is  not  bound  to  pay  costs  of 
such  foreclosure.  8.  A  party  who  is  allowed  to  redeem  mortgaged 
premises  must  pay  the  costs  of  the  suit,  whether  he  is  a  party  com- 
plainant or  defendant.  Donovan  v.  Smith,  88  Atl.  167  (Chan. 
1913).  In  Freichnecht  v.  Meyer,  39  E.  551  (Err.  &  App.  1885), 
and  cases  cited.    Where  mortgagee  recovers  a  judgment  at  law 
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in  the  court  of  Small  Causes  and  at  sheriff's  sale  under  execution 
from  the  Conmion  Pleas,  (subsequently  declared  void  for  defec- 
tive return  to  execution  in  the  trial  court),  buys  in  the  property, 
and,  both  mortgagee  and  mortgagor  believing  that  he  has  se- 
cured an  absolute  title,  mortgagor  surrenders  the  possession  of 
the  premises  to  mortgagee,  who  makes  permanent  improvements 
thereon ;  the  mortgagor  redeeming,  must  pay  for  such  improve- 
ments. At  p.  .561  "Whenever  the  mistake  of  law  is  mutual,  and 
the  party  jeopardized  thereby  can  be  relieved  without  substantial 
injustice  to  the  other  side,  there  equity  will  afford  redress,  es- 
pecially if  the  party  to  be  benefitted  by  the  mistake  invokes  the 
aid  of  equity  to  put  him  in  a  position  where  the  mistake  will  be- 
come advantageous  to  him.*' 

In  Vanderhaise  v.  Hugues,  13  E.  412  (Chan.  1861).  Form  of 
absolute  deed,  with  agreement  to  reconvey,  grantee  allowed :  **2. 
For  necessary  repairs  and  lasting  improvements.  3.  Also  for  the 
costs  of  insurance  and  of  advertising  and  other  expenses  neces- 
sarily or  reasonably  incurred  in  leasing  the  premises.  Xo  allow- 
ance is  to  be  made  to  the  defendant  for  his  services  in  renting* 
or  taking  care  of  the  property."  In  Elmer  v.  Loper,  25  E.  482 
(Chan.  1875).  Xo  compensation  to  a  mortgagee  in  possession 
for  taking  care  of  premises.  **Even  though  there  is  an  agreement 
between  him  and  the  mortgagor  that  he  shall  have  such  compen- 
sation.'' Consult  Clark  and  Smith  v.  Smith  et  al.,  i  E.  137  (Chan. 
1830),  et  seq.  In  Phillips  v.  Hulsizer,  20  E.  315  (Chan.  1869). 
Absolute  deed  in  form.  "Defendant  having  taken  possession  of 
the  mortgaged  property,  and  taken  the  rents,  issues,  and  profits 

must  be  charged  only  with  the  amounts  actually  received 

by  him,  and  not  what  he  might  have  possibly  made  or  received, 
unless  he  has  been  guilty  of  laches  or  fraud  in  managing  the  prop- 
erty ;  and  if  a  sale  made,  in  the  beginning  of  the  season,  of  part 
of  the  crop,  was  made  in  good  faith  and  without  fraud,  he  will 
only  be  chargeably  [  ?]  with  what  he  received,  although  it  may  ap- 
pear that  by  a  different  course,  as  the  crop  turned  out  in  that 
season,  considerably  more  might  have  been  made  out  of  it.  He 
must  be  allowed  all  expenses,  actually  and  in  good  faith  incurred 
in  managing  and  taking  care  of  the  property,  and  compensation 
for  his  labor,  if  he  gave  his  own  time  and  labor  to  the  cultivation, 
gathering,  and  sale  of  the  crop."  Costs.  In  Freytag  v.  Hoeland,  23 
E.  42  (Chan.  1872).  Absolute  deed  a  mortgage.  If  the  net  rents 
and  profits  exceed  the  principal  of  the  mortgage  and  interest,  the 
mortgagee  must  reconvey  and  also  pay  such  excess  to  the  mort- 
gagor. 

786.  Costs.  "Ordinarily  the  mortgagor  must  pay  the  mort- 
gagee's costs  on  a  bill  to  redeem,  but  the  mortgagee  may  by  mis- 
conduct lose  the  benefit  of  this  rule,  and  not  only  lose  his  own 

costs  but  be  made  to  pay  costs The  refusal  of  defendant's 

agent  in  the  present  case  to  accept  tender  of  amount  due,  and  the 
denial  and  resistance  of  the  right  to  redeem,  including  the  sub- 
sequent conveyance  of  the  premises  by  the  grantee  to  her  son-in- 
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law,  are  sufficient  to  bring  the  case  within  the  exception  of  the 
usual  rule,  and  the  defendants  must  pay  the  costs."  Griffen  v. 
Cooper,  73  E.  466  (Chan.  1907).  In  Lozear  v.  Shields,  23  E. 
512  (Err.  &  App.  1872),  "His  [mortgagee's]  conduct  has  been 
vexatious  and  unjust.  He  put  every  obstacle  in  his  power  in  the 
way  of  a  tender  of  the  mortgage  money  being  made  to  him,  and 
he  refused  the  money  when  offered.  He  then  set  up  an  un- 
founded defence.''  Costs  on  mortgagee.  In  Large  v.  Van  Doren, 
14  E.  212  (Chan.  1862),  No  costs  allowed;  possibility  of  good 
faith,  in  mortgagee.  In  Chilver  v.  Weston,  2^  E.  435  (Chan. 
1876),  A  subsequent  incumbrancer  by  a  duly  recorded  mortgage, 
not  made  a  party  to  the  foreclosure  of  first  mortgagee,  can  fore- 
close his  mortgage,  and  the  purchaser  at  first  sale  will  not  be  al- 
lowed costs  of  foreclosure  or  sale,  for  the  proceedings  are  not 
binding  on  the  complainant. 

787.  Party — ^Vnrecorded  Deed.  Syllabus.  *'The  evidence  in 
this  case  clearly  established  the  complainant's  right  to  redeem 
part  of  certain  land,  under  an  agreement  with  the  defendant  to 
attend  a  sheriff's  sale  thereof  under  foreclosure,  and  to  bid  it  in 
for  complainant's  benefit.  Part  of  the  land  was  conveyed  by  the 
sheriff's  grantee  to  a  railroad  company,  by  a  deed  which  had  not 
been  recorded  when  the  bill  was  filed.  Held,  that  the  seventy- 
eighth  section  of  the  Chancery  act  (Rev.  p.  118)  [Com.  St.  p.  432, 
section  58]  applied  to  the  case,  and  that  the  suit,  therefore,  was 
not  defective  for  want  of  parties."  Eckerson  v.  McCulloh,  39  E. 
115  (Chan.  1884),  and  case  cited.  Said  section,  ''Persons  having 
unrecorded  liens  against  property  to  be  bound  by  decree  of  fore- 
closure." 

788.  Assessments.  "I  know  of  no  rule  of  law  or  equity  which 
entitles  a  second  incumbrancer  to  call  upon  the  holder  of  the  first 
to  redeem  the  second  or  to  be  foreclosed.  There  can  be  no  doubt, 
I  think,  that  the  assessment  is  a  lien.     [Unjler  which  the  land  was 

sold  to  the  State  for  50  years] I  think  it  is  equally  clear 

that  it  is  prior,  in  point  of  time,  to  the  mortgage  under  which  the 
complainant  holds.  It  was  made  more  than  three  years  before  the 
mortgage  was  executed.  [Statute  of  limitations  does  not  ex- 
pressly apply  to  such  liens] Notice  of  the  existence  of  the 

lien   is  wholly   unessential   to  its  validity   against  a  subsequent 

owner  or  incumbrancer The  lien  of  the  defendants  being 

superior  to  that  of  the  complainant,  he  has  no  right  to  ask  that 
they  be  required  to  redeem  his  or  be  foreclosed.''  Dickinson  v. 
City  of  Trenton,  35  E.  418  (Chan.  1882).  In  Atwater  v.  West, 
28  E.  361  (Chan.  1877),  Second  mortgagee,  not  made  a  party  to 
foreclosure  of  first  mortgage,  though  his  mortgage  was  duly  re- 
corded, can  foreclose  his  mortgage  and,  having  filed  his  bill  be- 
fore first  mortgagee  filed  his  demand  on  him  to  redeem,  cannot 
be  compelled  to  redeem.  Out  of  proceeds  of  his  sale  of  the  prop- 
erty— an  illegal  assessment,  paid  by  said  first  mortgagee,  cannot 
be  deducted.    Amount  due  first  mortgagee  computed. 
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789.    Consideration  and  Fixed  Time  in  Contract  for  Bedemption. 

"Here  Van  Note,  a  judgment  creditor  for  less  than  $800,  had 
purchased  an  equity  of  redemption  worth  $8,500  for  the  paltry 
sum  of  $750.  Now,  in  the  absence  of  gross  laches  on  the  part 
of  the  complainant,  which  does  not  here  appear,  the  inadequacy 
of  consideration  is  so  great  as  to  shock  the  conscience,  and  to 
give  the  complainant,  as  against  Van  Note,  a  clear  standing  in  a 
court  of  equity  to  be  relieved  upon  equitable  terms  from  that 

sale And  the  consciousness  on  his  [Van  Note's]  part  that 

she  had  that  equitable  standing  to  redeem  the  property  upon 
equitable  terms  was  a  sufficient  consideration [for  his  con- 
tract] to  allow  her  to  redeem  the  premises Another  objec- 
tion made  is  that  no  time  was  fixed  between  the  complainant  Van 
Note  for  such  redemption  [though  agreed  to  by  him] .  But  none 
was  necessary,  if  it  be  true  that  Van  Note  held  the  premises  in 
trust  for  the  complainant.     The  implication  would  be  that  she 

should  redeem  within  a  reasonable  time  or  on  demand His 

forbearance  does  not  destroy  her  equity."  Throckmorton  v. 
O'Reilly,  55  Atl.  58  (Chan.  1903). 

789a.  Purchaser  at  Sheriff's  Sale  is  a  Mortgagee,  When?  Syl- 
labus. "A  purchaser  of  land  at  sheriff's  sale  under  an  agreement 
with  the  defendant  in  execution  to  buy  it  and  advance  the  money 
for  his  accommodation  and  relief,  and  to  permit  him  to  redeem, 
which  agreement  was  made  known  to  the  sheriff  and  the  persons 
attending  the  sale,  and  in  consequence  of  which  the  property  was 
struck  off  to  the  purchaser  greatly  below  its  value,  was  adjudged 
to  hold  it  only  as  a  mortgage."  Barkelew  v.  Taylor,  8  E.  206 
(Chan.  1849). 

789b.  The  Constitntionality  of  Acts  of  1880  and  1881.  "The 
acts  of  1880  and  1881  subjected  the  estates  of  mortgagees  to  con- 
ditions of  redemption  which  did  not  previously  exist.  As  applied 
to  antecedent  mortgages  these  acts  are  unconstitutional  and  void, 
in  that  they  subject  the  purchaser's  title  to  redemption  after  sale, 
thereby  diminishing  the  vendible  value  of  the  mortgage  estate, 
and  impairing  the  obligation  of  the  contract  contained  in  the 
mortgage A  purchaser  at  a  foreclosure  sale,  under  a  mort- 
gage prior  to  the  passing  of  these  acts,  succeeds  to  the  original 
estate  of  the  mortgagee,  and  acquires  an  estate  unaffected  by  the 
condition  of  redemption  created  by  these  acts.''  Champion  v. 
Hinkle,  45  E.  .165  (Err.  &  App.  1888). 
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RELIEF — SCOPE  OF. 

790.  Titles. 

791.  Waste. 

792.  Portion  of  Premises. 

793-  Specific  Performance. 

794-  Assent  of  Prior  Mortgagee. 

790.  Titles.  "It  does  not  belong  to  a  court  of  equity  to  de- 
termine disputed  titles  to  land The  general  rule  undoubted- 
ly is,  that  in  the  absence  of  fraud,  or  of  some  circumstances  equiv- 
alent to  fraud,  there  must  be  a  trial  and  eviction  at  law,  before  a 
grantee,  who  has  gone  into  possession  under  covenants  of  title 
and  warranty,  can  have  relief  in  a  court  of  equity  against  his 
grantor,  for  a  return  of  the  purchase-money  or  of  the  security  for 
it,  on  account  of  a  deficiency  or  failure  of  title."  Waddell  v. 
Beach.  9  E.  795  (Err.  &  App.  1852).  In  Wilkins  v.  Kirkbride, 
27  E.  94  (Chan.  1876),  "The  petitioners  seek  to  be  made  parties 
for  the  purpose  of  setting  up  and  litigating  their  title  to  the  re- 
mainders above-mentioned,  as  against  the  incumbrances  men- 
tioned in  the  bill.     It  is  not  necessary  for  their  protection  that 

they  should  be  admitted Nor  would  they  be  proper  parties 

'The  mortgagee  has  no  right  to  make  one  who  claims  ad- 
versely to  the  title  of  the  mortgagor,  and  prior  to  the  mortgage,  a 
party  defendant  for  the  purpose  of  trying  the  validity  of  his  ad- 
verse claim  of  title  in  this  court.' Its  [foreclosure  bill]  ob- 
ject is  the  extinguishment  of  the  equitable  title  of  the  defendants. 
The  title  of  petitioners  cannot  be  affected  by  the  decree  or  the 
sale  under  it,  for  they  are  neither  parties  nor  privies  to  the  suit, 
nor  will  their  rights  have  been  litigated  or  in  any  way  called  in 
question."  In  Slack  v.  John,  63  E.  126  (Chan.  1902).  A  mort- 
gagee of  a  grantor,  who  was  declared  in  a  suit  to  which  such 
mortgagee  was  not  made  a  party  to  have  obtained  his  deed  by 
undue  influence,  can  foreclose  her  mortgage,  Hazeldine  v.  McVey, 
67  E.  276  (Chan.  1904).  In  Redrow  v.  Sparks,  76  E.  135  (Chan. 
1909).  "I  am  also  unable  to  discern  any  reason  for  denying  a 
decree  because  of  defects  of  title  existing  at  the  time  the  bill  was 
filed,  which  defects  were  then  unknown  to  the  parties  and  were 

removed  before  the  time  of  the  hearing No   substantial 

damages  have  been  sustained  by  cross-complainant  by  reason  of 
the  defects  complained  of.     In  specific  performance  cases  by  a 

vendor  a  good  title  at  final  decree  is  usually  held  sufficient 

The  title  was  promptly  perfected  when  the  defects  were  discov- 
ered."    In  Van  Doren  v.  Dickerson,  33  E.  392  (Chan.  1881). 
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"The  question  as  to  whether  Mrs.  Lindsly  has  contingent  dower 
in  the  premises  has  not  been  settled  by  her  default  in  this  suit. 
She  was  not  a  proper  party  to  the  bill,  and  could  not  be  called 
upon  to  litigate  the  question  in  the  suit  to  all  the  matters  wherein 
she  was  a  stranger." 

791.  Waste.  "Where  this  court  has  acquired  jurisdiction  of 
a  cause  for  any  purpose  in  which  a  matter  of  waste  is  incidentally 
involved,  it  will,  in  general,  proceed  to  ascertain  the  amount  of 
the  waste  if  necessary  to  do  complete  justice."  Usual  mode  of 
acquiring  jurisdiction.  Tate  v.  Field,  56  E.  38  (Chan.  1897). 
And  cases  cited.  S.  C.  57  E.  632  (Err.  &  App.  1898),  Which 
states  the  measure  of  damages. 

792.  Portion  of  Premises.  In  a  bill  of  strict  foreclosure  filed 
by  the  purchaser  of  a  portion  of  mortgaged  premises  against  a 
defendant  who  purchased  this  same  portion  of  the  mortgaged 
premises,  subsequent  to  the  foreclosure,  from  the  owner  who  was 
not  made  a  party  to  such  foreclosure  proceeding,  "The  court  will 
determine,  on  the  proofs  in  the  cause,  how  much  should  be  cred- 
ited on  the  mortgage  on  account  of  the  remaining  lands."  Pettin- 
gill  V.  Hubbell,  53  E.  587  (Chan.  1895).  Pleadmg.  In  Bergman 
V.  Fortescue,  74  E.  267  (Chan.  1908).  Syllabus.  "If  the  pur- 
chaser of  land  under  a  deed  containing  a  covenant  of  warranty 
who  has  given  a  mortgage  for  the  purchase-price  is  kept  out  of 
possession  of  a  portion  of  the  premises  by  reason  of  a  paramount 
title,  in  proceedings  to  foreclose  the  mortgage,  to  be  relieved 
against  the  mortgage  to  the  amount  of  damages  sustained  by  the 
breach  of  covenant." 

793.  Specific  Performance.  "On  foreclosure  of  a  mortgage  for 
purchase-money,  given  on  receipt  of  a  deed  with  covenants  of 
general  warranty  for  quiet  enjoyment  and  for  future  assurances 
only The  mortgagor  may,  by  a  cross  bill  for  specific  per- 
formance of  the  covenant  for  future  assurances  have  the  validity 
of  the  taxes  and  assessments  determined,  and,  if  they  are  found 
valid,  their  payment  will  be  made  a  condition  of  the  foreclosure." 
Zabriskie  v.  Baudendistel  et  al.,  20  Atl.  163  (Chan.  1890). 

794.  Assent  of  Prior  Mortgagee.  "A  prior  mortgagee  is  not 
bound  to  notice  the  bill  of  a  subsequent  mortgagee  filed  on  his 

mortgage,  though  he  is  made  a  defendant  in  the  bill If  upon 

a  bill  by  a  subsequent  mortgagee  as  usually  drawn  here,  the  prior 
mortgagee  takes  such  a  course,  either  by  answer,  or  by  putting 
in  his  mortgage  before  the  master,  as  shows  his  consent,  the  mort- 
gaged premises  will  be  ordered  to  be  sold,  and  the  mortgages  di- 
rected to  be  paid  according  to  priority."  Gihon  v.  Belleville  White 
Lead  Co.,  7  E.  535  (Chan.  1849). 
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795.  Mortgagee's  Double  Security. 

796.  Rule  of  Collection.     Warrant  of  Attorney.     Waiver.     Separation 

and  Identity  of  Debt. 

797.  Existence  of  Mortgage.    Married  Woman. 

798.  Application  of  Statute. .  Presentation  of  Claim  to  Legal  Represen- 

tatives. 

799.  Six  Months'  Bar  for  Deficiency  Suit. 

800.  Constitutionality. 

801.  Judgment  Entered  for  Penalty  of  Bond. 

802.  Ej  ectment. 

803.  Cumulative  Remedies. 

804.  Amount  Recoverable  After  Partial  Recovery.     Before  Assumption 

Paid. 

805.  No  Suspension  of  Remedy  by  Taking  Collateral  Security. 

806.  Recovery  of  Money  Paid  on  Accommodation  Mortgage. 

807.  Waiver  of  Subsequent  Default. 
807a.  Bar  of  Legal  and  Equitable  Remedy. 

795.  Mortgagee's  Donble  Security.  "A  mortgagee  has  a  dou- 
ble security  for  the  payment  of  his  debt,  viz:  the  bond,  which 
is  a  contract  by  the  obligor  to  pay,  and  the  mortgage,  which  is  the 
conveyance  of  an  estate  in  the  mortgaged  premises."  Colton  v. 
Depew,  60  E.  458  (Err.  &  App.  1940). 

796.  Bule  of  Collection.  Warrant  of  Attorney — ^Waiver — 
Separation  and  Identity  of  Debt.  "In  all  cases  where  a  bond  and 
mortgage  has  or  may  hereafter  be  given  for  the  same  debt,  all 
proceedings  to  collect  said  debt  shall  be,  first,  to  foreclose  the 
mortgage."  Secondly,  Proceed  on  the  Bond  for  Deficiency, 
within  Six  Months.  Com.  St.  p.  3421,  section  48.  Jn  Hellyer  v. 
Baldwin,  53  L.  142  (Sup.  Ct.  1890),  "The  bond  was  accompanied 
by  a  warrant,  authorizing  any  attorney,  in  case  of  the  breach  of 
the  conditions  of  the  bond,  to  appear  in  any  competent  court 
and  confess  a  judgment.  The  bond  was  not  paid  according  to  the 
conditions,  and  judgment  was  entered  by  confession.    No  suit  had 

been  brought  to  foreclose  the  mortgage The  action  is 

defended  upon  the  ground  that  the  restrictions  of  the  statute  have 
been  waived.  The  waiver,  it  is  said,  springs  out  of  the  warrant 
to  confess  judgment  executed  contemporaneously  with  the  exe- 
cution of  the  bond, It  [statute]  seems  to  be  enacted  for  the 

benefit  of  individuals,  and  not  to  secure  any  object  of  public  pol- 
icy or  morality.    The  right  to  waive  a  privilege  conferred  by  a 
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Statute  of  this  kind  is  undoubted If  there  intention  had  been 

to  waive  its  provisions,  there  would  have  been  an  express  allu- 
sion to  the  act By  it,  [the  warrant],  when  the  debt  becomes 

suable,  he  can  at  once  enter  judgment.  The  debt  upon  this  bond, 
by  force  of  the  statute  did  not  ripen  for  suit  until  the  sale  of  the 
property  covered  by  the  collateral  mortgage  security  had  been 
applied  in  payment  of  the  debt.  In  the  language  of  the  act,  all 
proceedings  shall  be  first  to  foreclose  the  mortgage.  Proceedings 
upon  the  bond  can  be  taken  only  in  case  of  a-  deficiency  existing 

after  the  sale  of  the  mortgaged  premises The  entry  of 

judgment  in  this  case  was  a  proceeding  upon  the  bbnd,  and  as 
there  had  been  no  determination  of  the  existence  of  any,  or  the 
amount  of  any,  deficiency,  it  was  premature When  the  de- 
ficiency is  ascertained  the  creditor  can,  by  force  of  it  [the  war- 
rant], enter  his  judgment  at  once  for  such  amount."  In  Holmes 
v.  Seashore  Electric  Ry.  Co.,  57  L.  17  (Sup.  Ct.  1894).  No  suit 
can  be  maintained  to  recover  the  amount  due  on  interest  coupons, 
which  had  matured  on  bonds  secured  by  a  mortgage  upon  lands  in 
this  state,  "The  interest  cannot  be  severed  and  regarded  as  no 
part  of  the  debt.  The  only  remedy  of  the  plaintiff  in  the  first 
instance  is  to  foreclose." 

In  Van  Aken  v.  Tice,  60  L.  378,  380,  (Sup.  Ct.  1897),  and 

cases  cited,  "This  application  raises  a  question  of  fact  only 

Whether  there  was  any  mortgage  security  for  the  identical  debt 

at  the  time  this  judgment  was  confessed At  the  time  the 

second  bond  [with  interest]  was  given  the  mortgage  for  the 
same  debt  was  in  existence,  uncanceled,  and  in  the  possession  of 
the  mortgagee.  The  time  of  the  'giving'  is  the  test  made  by  the 
statute,  not  the  time  of  bringing  suit  or  of  obtaining  judgment 
upon  the  bond.  This  character  once  acquired  by  the  instruments 
that  have  been  given  for  the  same  debt  will  not  be  disturbed  by 
the  mutilation  of  the  real  estate  mortgage  or  by  any  other  sole 
act  of  the  creditor  the  effect  of  which  is  to  avoid  the  statute." 
Consult.  In  Crosby  v.  Washburn,  66  L.  496  (Sup.  Ct.  1901). 
"The  fact  that  a  note  had  also  been  given  for  the  same  debt  does 
not  take  away  the  right  of  suit  upon  the  bond  given  by  this  act. 
[Judgment  for  the  deficiency  was  entered  under  the  warrant  to 
confess  judgment,  without  summons  and  without* notice  to  the  de- 
fendant]   A  married  woman  may  make  such  a  warrant  of 

attorney.  Heywood  v.  Shr-eve,  15  Vr.  94."  (At.  p.  96),  "If  the 
contract  be  one  that  the  married  woman  is  enabled  to  make,  and 
on  which  she  may  be  sued  at  law." 

797,  Existence  of  Mortgage.  Harried  Woman.  "Streeter,  the 
then  holder  of  the  bond  and  mortgage,  was  made  a  party  to  those 
[Partition]  proceedings,  and  the  premises  sold  free  and  clear 
from  the  lien  of  his  mortgage.  The  effect  of  these  proceedings 
was  to  wipe  out  the  mortgage,  and  leave  the  payment  of  the  bond 
unsecured  by  that  collateral.    Consequently  our  statute  [mortgage 

to  be  first  foreclosed] had  no  application  at  the  time  the 

judgment  in  this  case  was  entered." 
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Seigman  v.  Streeter,  64  L.  171  (Sup.  Ct.  1899),  '* Although  in 
form  she  [wife]  was  a  joint  maker,  [of  bond],  in  reality  she  was 
simply  a  surety ;  legally  it  was  the  sole  and  separate  obligation  of 

the  husband The  judgment  was  property  entered  against 

him  alone."  In  Waters  ads.  Dey,  7  N.  J.  L.  J.  335  (Ocean  Coun- 
ty Circuit  Court,  1884).  Sale  of  entire  interest  of  the  mortgagor 
under  a  lien  claim  prior  to  the  mortgage,  and  partial  payment,  out 
of  proceeds  of  the  sale,  of  said  mortgage,  strips  the  land  of  the 
lien  of  the  mortgage,  and  suit  lies  for  the  deficiency.  In  Bower 
V.  Bower,  78  L.  390  (Err.  &  App.  1909),  "The  existence  of  the 
mortgage  having  been  determined  before  the  notice  of  set-off  was 

filed  the  act did  not  apply."    In  Pruden  v.  Savage,  70  L. 

23  (Sup.  Ct.  1903),  and  cases  cited,  "Plaintiff  replied  that  the  de- 
fendants never  had  any  title  to  the  land  described  in  the  mort- 
gage, and  hence  the  so-called  mortgage  was  a  nullity Mo- 
tion to  strike  out  the  replication It  would  be  absurd  to  re- 
quire foreclosure  and  to  authorize  redemption  in  case  the  so- 
called  mortgage  were  a  nullity.  This  court  has  already  held  that 
when  a  mortgage  has  ceased  to  be  a  lien  upon  the  land,  without 
the  institution  of  a  suit  thereon  to  foreclose  it,  the  statute  is  no 

longer  applicable If  the  terminaticMi  of  a  lien,  once  valid, 

will  exclude  the  operation  of  the  statute,  a  fortiori  should  the 
fact  that  no  lien  ever  existed  have  that  effect." 

798.  Application  of  Statute.  Presentation  of  Claim  to  Leg^ 
Bepresentatives.  "It  [Statute]  does  not  apply  where  the  mort- 
gage is  on  property  outside  of  this  state,  for  it  assumes  to  rege- 
late foreclosure  and  sales,  and  this  would  be  impossible  extra- 
territorially.  The  provision  that  suit  on  the  bond  shall  open  the 
sale  and  give  a  new  right  to  redeem  from  the  mortgage  could  not 
be  effectuated  outside  of  the  state,  and  therefore  it  must  be  that 
the  restriction,  of  which  that  provision  is  an  incident,  was  not  in- 
tended to  be  imposed  where  the  property  mortgaged  should  be 
so  situate."    Colton  v.  Salomon,  67  L.  76  (Sup.  Ct.  1901). 

In  Andrus  v.  Burke,  61  E.  301  (Chan.  1901),  "It  [Hellyer  v. 
Baldwin,  section  795,  supra]  has  no  application  to  this  case. 
Here  no  security  of  any  kind  was  taken  at  the  giving  of  the 
mortgage,  [absolute  deed  construed  as  mortgage],  and  hence  it 
is  not  within  the  language  of  the  act,  and  the  [subsequent]  giv- 
ing of  the  bond  and  warrant  of  attorney  under  the  circumstances, 
and  in  connection  with  the  evidence  of  what  was  said  by  Burke 
at  the  time  it  was  given,  shows  that  he  intended  and  expected  that 
the  judgment  should  be  entered  at  once.  Hence,  there  was  a  clear 
waiver  of  the  statute,  even  if  it  applied."  In  Weatherby  v. 
Weatherby's  ExVs,  63  L.  445  (Sup.  Ct.  1899),  and' cases  cited. 
Syllabus,  "i.  If,  under  order  to  limit  creditors,  a  verified  claim 
on  the  bond  of  a  deceased  obligor  be  presented  to  his  legal  repre- 
sentatives, and  they  serve  notice  disputing  the  same,  a  suit  may 
be  brought  on  the  bond,  without  first  foreclosing  an  accompany- 
ing mortgage 2.  Such  a  suit  is  not  a  proceeding  to  collect , 
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but  only  to  ascertain  the  debt.  In  such  a  case  the  statute  stays 
only  execution." 

In  Smith  v.  Wilson,  79  E.  321  (Chan.  1911),  Citing  Smith  v. 
Crater,  43  E.  636  (Err.  &  App.  1887),  The  practice  of  presenting 

under  oath  the  whole  mortgage  debt  as  due  on  the  bond 

amounts  to merely,  a  claim  for  the  payment  of  any  de- 
ficiency which  may  thereafter  be  declared  due  to  the  claimant 
after  his  primary  security  (the  land)  has  been  exhausted."  In 
Franklin  Bldg.  Asso.  v.  Richman,  65  L.  527  (Sup.  Ct.  1900), 
"Plaintiff  commenced  a  foreclosure Soon  after  that,  Rich- 
man,  in  order  to  save  the  costs  of  foreclosure  and  sale,  proposed 
to  the  solicitor  of  the  plaintiff  to  convey  the  mortgaged  premises 

to Wood,  who  should  sell  the  property  at  public  sale  clear 

of  incumbrances,  and  with  the  proceeds  of  the  sale  pay  the  me- 
chanics' liens  on  the  property  apd  the  expenses  then  incurred  in 
the  foreclosure  suit,  and  apply  the  net  balance  to  the  satisfaction 
of  the  bond  and  warrant  of  attorney.  This  proposition  was  ac- 
cepted, and  the  conveyance  made,  in  accordance  therewith 

[Incumbrances  prior  to  mortgages  paid,  leaving  a  sum:]  still  due 
on  the  said  bond  and  warrant  of  attorney,  for  which  the  judgment 
in  controversy  is  entered.     This  agreement  and  execution  of  it 

precluded,  and  made  unnecessary,  compliance  with  the  act 

The  plaintiff  company  had  a  legal  right  thereafter  to  procure 
judgment  to  be  entered  upon  the  bond  and  warrant  of  attorney." 
In  Knight  v.  Cape  May  Sand  Co.,  83  L.  597  (Err.  &  App.  1912), 
Syllabus.  "An  indebtedness,  secured  by  two  separate  bonds  and 
warrants  of  attorney,  and  subsequently  further  secured  by  the 
same  obligor  by  its  bond  and  mortgage  for  the  aggr^ate  sum  of 
the  two  separate  bonds,  payable  in  one  year  and  containing  the 
usual  interest,  tax  and  insurance  clauses,  did  not  thereby  lose  its 
original  identity  but  remained  the  same  debt,  and  therefore  the 

bond  and  mortgage  are  within  the  operation  of the  act 

The  holder  of  the  bond  and  mortgage  is  under  a  legal  duty  to 
first  foreclose  the  mortgage,  and  therefore  the  judgments  entered 
upon  the  separate  bonds  will  be  set  aside."  Object  of  Act,  Strict 
Construction.  In  Taylor  v.  Van  NimWegen  et  al.,  91  Atl.  595 
(Chan.  1914).  Syllabus  by  Court.  "An  indemnity  bond  to  se- 
cure to  mortgagee  the  payment  of  money  to  be  found  due  on  the 

foreclosure  of  a  mortgage  is  within  the  purview  of  the  act 

and  suit  on  such  indemnity  bond  should  be  brought  within  six 
months  after  the  foreclosure  sale."  Test  whether  statute  ap- 
plies :  Identity  of  debt,  rather  than  that  of  the  instrument  repre- 
senting it.  Schmidt  v.  Frey  et  al.,  90  Atl.  1123  (Err.  &  App. 
1914)  and  cases  cited. 

799.  Six  Months'  Bar  for  Deficiency  Suit.  Plaintiff  was  made 
a  defendant  in  foreclosure  proceedings  instituted  on  two  mort- 
gages prior  to  his  and  obtained  decrees  for  the  amount  due  him, 
but  nothing  was  realized,  at  the  sale,  towards  the  payment  of  his 
debt.  ^TThe  defendant  contends  that,  as  the  plaintiff's  mortgage 
was  foreclosed  by  the  proceedings  instituted  upon  the  prior  mort- 
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gages,  he  was  bound  to  bring  suit  upon  the  bond  secured  by  that 
mortgage  within  six  months  after  sale  of  the  mortgaged  premises, 
and  that  for  his  failure  to  do  so  his  action  was  barred.  The 
plaintiff  insists  that  the  limitation  applies  only  to  the  bonds  ac- 
companying the  mortgages  upon  which  the  foreclosure  proceed- 
ings were  instituted,  viz.,  the  bonds  held  by  the  complainants  in 

foreclosure Judgment upon    the    demurrer    for    the 

plaintiff."    Wheeler  v.  Ellis,  56  L.  30  (Sup.-  Ct.  1893). 

800.  Constitntionality.  'The  act  of  1881  impaired  the  value 
of  the  mortgage  security  by  subjecting  the  purchaser's  title  to 
conditions  of  redemption  which  did  not  exist  when  the  contract 
was  made,  and  thereby  diminished  the  vendible  value  of  the  mort- 
gaged premises.  As  applied  to  antecedent  obligations,  the  act  of 
1881  is  unconstitutional  and  void  as  impairing  the  obligation  of 
contracts.  Baldwin  v.  Flagg,  14  Vr.  495-504."  Coddington  v. 
Bispham,  36  E.  580  (Err.  &  App.  1883).  Morris  v.  Carter,  46 
L.  260  (Sup.  Ct.  1884).  Wilkinson  v.  Lemassina,  51  L.  62  (Sup. 
Ct.  1888). 

801.  Judgement  Entered  for  Penalty  of  the  Bond.  "The  main 
ground  of  the  application  [to  vacate  judgment  entered  against 
him  for  the  penaJty  of  his  bond]  is  that  a  part  of  the  debt  men- 
tioned in  the  condition  of  the  bond  had  been  satisfied  by  the  fore- 
closure of  a  mortgage  given  for  the  same  debt  and  therefore 

[under  Com.  St.  p.  3421,  section  48] judgment  should  have 

been  rendered  for  the  balance  of  the  debt  only,  with  costs.    Our 

act  concerning  obligations  [Com.  St.  p.  3778,  section  5] 

provides  that  when  an  action  shall  be  brought  on  a  bond  contain- 
ing a  penalty  to  secure  the  payment  of  money  only,  judgment  in 
favor  of  the  plaintiff  shall  be  entered  for  the  penalty,  to  be  dis- 
charged by  payment  of  the  sum  really  due Our  act  respect- 
ing the  entry  of  judgments  on  bond  with  warrants  to  confess  judg- 
ment [Com.  St-  p.  219,  section  5] directs  that  judgment 

shall  be  entered  for  the  sum  mentioned  in  the  bond  and  warrant. 
In  the  present  case  the  defendant's  warrant  authorized  the  attor- 
ney to  confess  judgment  for  the  penalty  of  the  bond.  The  judg- 
ment now  assailed  is  therefore  entered  in  accordance  witn  the 
statute  specially  regulating  such  proceedings  and  with  the  ex- 
press authority  [see  warrant]  of  the  defendant.  The  act  first 
mentioned  does  not  render  such  a  judgment  illegal.  In  cases  like 
this  it  may  be  read  as  if  written  'judgment  shall  be  rendered  ac- 
cording to  the  established  practice,'  and  execution  'issue  only  for 
the  balance  of  debt  and  costs  of  suit.' "  Earl  v.  Jenkins,  71  L. 
416  (Sup.  Ct.  1904),  Affidavit  produced  for  the  confession  of 
judgment  distinctly  states  the  amount  of  the  real  debt. 

802.  Ejectment.  'The  statute  does  not  deprive  a  mortgagee 
of  any  right  possessed  by  him  prior  to  its  passage,  except  the  right 

to  sue  on  his  bond  before  foreclosure But  a  proceeding  to 

obtain  possession  of  the  mortgaged  premises  is  not  a  'proceeding 
to  collect  the  debt,'  its  object  being  to  secure  and  protect  the 
pledge The  hardship  that  the  statute  was  intended  to  alle- 
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viate  was  the  seizure  and  sale  of  the  chattels  of  the  mortgagee 
[mortgagor?]  by  virtue  of  a  judgment  on  the  bond,  before  re- 
sorting to  the  land The  statute  must  be  construed  strictly, 

as  it  is  in  derogation  of  the  common  law  force  inherent  in  the 
bond  and  mortgage."  Mershon  v.  Castree,  57  L.  485  (Sup.  Ct. 
1895).  In  Den  v.  Wade  et  al,  20  L.  294  (Sup;  Ct.  1844),  "It 
was  never  held  in  New  Jersey  that  the  mortgagor  was  entitled  to 
notice  to  quit."    In  Den  v.  Stockton,  12  L.  324  (Sup.  Ct.  1831), 

affirmed 1832,  Hal.  Dig.  398,  A  first  mortgagee  does  not 

divest  herself  of  the  right  of  ejectment,  "By  filing  a  bill  in  connec- 
tion with  a  second  mortgagee,  procuring  an  order  of  sale,  and  ac- 
tually accepting  the  sheriffs  deed  for  the  premises If  the 

sale  was  valid  [she]  has  a  right  to  recover  by  virtue  of  it;  but 
if  not  valid,  her  mortgage  title  must  remain.  A  mortgagee  may 
bring  ejectment  pending  a  bill  to  foreclose.  Com.  St.  p.  3408, 
section  i,  provides,  that  mortgagees,  who  bring  actions  of  eject- 
ment, when  no  suit  is  depending  in  equity,  must  accept  the  mort- 
gage money  on  its  being  paid  into  court.  In  Shields  v.  Lozear, 
34  L.  496  (Err.  &  App.  1869),  This  section  does  not  apply  when 
the  mortgagor  is  the  actor,  nor.  In  Tichenor  v.  Collins,  45  L.  123 
(Sup.  Ct.  1883),  After  the  existence  of  a  judgment  in  eject- 
ment, in  favor  of  the  mortgagee;  on  P.  126,  discussion  of  section 
3  of  statute.  Act  not  to  apply  where  equity  of  redemption  is  con- 
troverted either  with  or  without  written  notice.  In  Hamilton  v. 
Dobbs  and  Robinson,  10  E.  228  (Chan.  1868),  and  cases  cited, 
"As  there  is  a  suit  pending  in  this  court,  he  cannot  make  the 
tender  in  the  court  of  law  authorized  by  the  statute."  Injunction 
partially  retained. 

803.  Cnmnlative  Eemedies.  Syllabus.  "Powers  of  sequestra- 
tion and  sale,  given  to  the  trustee,  are  cumulative  remedies,  which 
do  not  aflFect  the  established  remedies  of  the  courts — when  a  bond- 
holder, on  refusal  of  the  trustee  to  act,  prosecutes  a  suit  in  his 
own  name,  for  the  payment  of  overdue  interest,  by  the  foreclosure 
of  the  mortgage,  he  is  restricted  to  the  usual  remedies  of  the  court 
appropriate  to  that  purpose."  McFadden  v.  Mays  Landing  and 
Egg  Harbor  City  R.  R.  Co.,  49  E.  176  (Chan.  1891).  Also  holder 
of  bonds  in  his  own  right  may  sue,  when  payment  of  interest  is 
refused  and  trustee  refuses  to  take  any  action  whatever  to  collect 
them. 

804.  Amount  Eecoverable  After  Partial  Seoovery.  Before  As* 
snmption  Paid.  Syllabus,  "i.  A  suit  brought  in  New  York  upon 
a  bond,  by  a  person  to  whom  it  was  assigned  as  collateral  security 
for  a  less  amount,  in  which  only  the  amount  for  which  it  was  as- 
signed as  collateral  security  was  recovered,  and  to  which  the  ob- 
ligee was  no  party,  does  not  satisfy  and  extinguish  the  bond,  as 
against  the  obligee.  And  in  a  suit  brought  by  the  absolute  as- 
signee of  the  bond  and  mortgage  subsequent  to  such  collateral  as- 
signment, he  will  be  entitled  to  a  foreclosure  of  the  mortgage  for 
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the  residue  due  upon  it,  beyond  the  amount  recovered/'  Bruma- 
gim  V.  Chew,  19  E.  130  (Chan.  1868),  affirmed  21  E.  520  (Err.  & 
App.  1870).  Presumption  as  to,  and  application  of  Ni.  Y.  law. 
In  Manhattan  &  S.  Savings  &  Loan  Ass'n  v.  Massarelli,  42  Atl. 
284  (Chan.  1899),  Syllabus.  "4.  One  suing  to  foreclose  a  mort- 
gage cannot  recover  the  amount  of  a  prior  mortgage  which  he 
had  agreed  to  pay  as  a  part  consideration  of  his  mortgage,  if  he 
has  not  paid  it.  5.  After  decree  for  the  amount  due,  the  mort- 
gage will  continue  to  secure  the  guaranty  and  assumption  of  the 
prior  mortgage." 

805.  Ho  Suspension  of  Bemedy  by  Taking  Collateral  Security. 

"The  vice-chancellor came  to  the  conclusion  that  the  tak- 
ing of  this  bond  [as  collateral  to  the  primary  obligation]  by  the 
appellant,  ipso  facto,  incapacitated  it  from  at  once  proceeding  to 
foreclose  its  mortgage,  and  on  that  account,  as  it  altered  the  con- 
tract between  the  creditor  and  the  principal  debtor,  it  operated  as 
a  discharge  of  the  respondent,  who  was  a  surety  of  that  debt.  It 
will  be  observed  that  this  result  proceeds  from  the  adoption  of  the 
proposition  that  the  mere  giving  of  collateral  security,  payable  in 
the  future,  for  a  debt  already  matured,  by  operation  of  law,  and 
in  the  absence  of  any  accessory  agreement,  has  the  effect  of  sus- 
pending the  right  to  enforce  the  payment  of  such  matured  debt. 
That  doctrine  I  do  not  think  it  possible  to  maintain,  for  it  stands 
opposed  not  only  by  the  great  weight,  but  by  all  of  the  authori- 
ties." Firemen's  Insurance  Co.  of  Newark  v.  Wilkinson,  35  E. 
177  (Err.  &  App.  1882),  and  cases  cited, 

806.  Becoveiy  of  Money  Paid  on  Accommodation  Mortgage. 

"The  case presents  on  this  point  the  simple  question  whether 

the  Essex  County  Bank,  having  received  payments  of  mortgages 
of  a  company,  and  which  mortgages  were  taken  by  it  as  valid 
and  were  supposed  to  be  valid  at  the  time  of  payment,  can,  after 
the  time  limited  by  statute,  be  called  on  for  a  return  of  the  money, 
either  in  law  or  equity,  because,  as  is  now  claimed,  the  mortgages 
were  in  fact  accommodation  mortgages."  No.  Sternberg  v.  L. 
Sternberg  &  Co.,  69  Atl.  494  (Chan.  1908).  Imprest  with  no 
trust. 

807.  Waiver  of  Subsequent  Default.  Syllabus  by  Court.  "A., 
being  indebted  to  B.,  executed  a  bond  and  mortgage  to  secure  the 
payment  of  the  debt.  One  of  the  provisions  contained  therein  was 
that  the  principal  sum  secured  thereby  should,  at  the  option  of  the 
mortgagee,  become  immediately  due  and  payable  for  failure  to 
pay  any  installment  of  interest  within  30  days  after  it  had  accrued. 
Held,  that  the  fact  that  the  mortgagee  did  not  exercise  his  op- 
tion the  first  time  there  was  a  failure  to  pay  an  installment  of  in- 
terest within  the  time  limited  did  not  deprive  him  of  the  right  to 
elect  that  the  principal  should  become  immediaely  due  and  payable 
on  account  of  a  subsequent  default  in  the  payment  of  interest." 
Industrial  Land  Development  Co.  et  al.  v.  Post  et  al.,  37  Atl. 
892  (Err.  &  App.  1897),  see  S.  C.  34  Atl.  137. 
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807a.  Bar  of  Legal  and  Equitable  Bemedy.  "Where  their  is 
both  a  legal  and  equitable  remedy  for  the  same  cause  of  action, 
if  the  legal  remedy  is  barred  by  lapse  of  time,  the  equitable  rem- 
edy will  also  be  held  to  be  barred."  Clark  v.  Van  Cleef,  75  E. 
156  (Chan.  1908). 
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808.  Power  of  Sale.  Trusts.  "The  validity  of  sales  made  by 
virtue  of  such  powers  [that  mortgagee  might  sell  the  lands]  is 
now  supported  by  authorities  that  place  it  beyond  serious  ques- 
tion  But  these  cases  also  hold,  that  such  sales,  especially 

when  made  by  the  mortgagee  himself,  must  be  made  with  care 
and  regard  to  the  interest  of  the  mortgagor,  and  in  a  way  to  ob- 
tain the  best  price  for  his  property ;  that  when  the  property  sold 
without  such  precautions  has  been  sacrificed,  or  sold  materially 
below  its  value,  the  sale  will  be  set  aside,  or  the  purchaser  be  de- 
creed to  hold  title,  subject  to  the  equity  of  the  mortgagor  to  re- 
deem." Clark  v.  Condit,  18  E.  364  (Chan.  1867).  In  Scarlett  v. 
Linckels,  56  E.  777  (Err.  &  App.  1898),  Syllabus.  "The  power 
to  sell  lands  contained  in  the  declaration  of  trust  in  this  case 
authorized  the  grantee  of  the  power  to  make  sale  not  only  until 
the  mortgages  on  the  land  were  fully  paid,  but  also  until  the  ben- 
eficial owners  made  a  written  request  that  he  convey  the  lands  to 
them."  In  Dey  v.  Dey,  23  E.  88  (Chan.  1872),  Syllabus.  "Bill 
to  restrain  purchaser  of  a  mortgage  from  a  trustee  from  using 
and  misapplying  trust  funds.  The  answer  formally  denied  the 
facts,  but  injunction  continued  till  final  hearing,  on  the  ground 
that  the  purchaser  had  knowledge  of  circumstances  which  should 
have  excited  his  suspicion,  and  put  him  upon  inquiry."  In  Voor- 
hees'  Executrix  v.  Melick,  25  E.  524  (Err.  &  App.  1874),  "It 
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80'  jjiapostd  oi  the  premises  in 

both  . .  rA(«  tru>f'^.n/je  conveyance  to  him,  the  de- 

if  t'  •  . .  o*  '!:^j!^'<^^'''%!ind  charged  him  with  the  full 

ed  .'■  '  .  .y':*'^'\rn'c^^'^/}ep^^^^^?^^  adopted  was  entirely 

•  'V  ...  '-\y-  '  .£  J 14  (Chan.  1897).  "The  next  ques- 
*^\.v.';'''''j! ',<<•<•/<''' -^^5  /or  h'fe  and  remaindermen  as  to  the 
•'** '  ""i.^ M"'^^  ^^tv^ts  to  be  realized  upon  real  estate  bought 

/■•^'  '*"!ti<f^'^''^^^of^^^^^^^^  ^^^  ^^^^  ^'  ^^^  executors 

..  v'7'^';i,/t%V^^^'f  ^rchased  with  the  funds  of  the  estate,  con- 

"/ ' W  ^'*^^^/  nticipa^  and  partly  of  interest,  the  principal  be- 

!^  rp^rt^y  JmaindttrndLti  and  the  interest  to  the  tenant  for 

^^^I'ini:  ^^  ^^^rule  so  established  is  that,  in  case  of  a  loss,  the  de- 

uh^'-.'^t^ he  divided  between  the  tenant  for  life  and  re- 

/iV/WK>'  ^^  %  the  proposition  which  the  principal  represented  by 

njaif^^^^^^nt  besi^^  to  the  interest  which  was  in  arrear  and  also 

the  '"^^f  J  5v  the  investment Same  principle  applies 

rep^^^^Lofii  instead  of  a  loss  arises/'    In  Parker  v.  Johnson, 
^^r^  ^67  (Chan.  1883),  "The  property  in  question  is  one  on 
J7.^'  j^g  trustee  held  a  mortgage.    On  foreclosure  he  was  com- 
^n^d  to  buy  it  in.    He  has  since  sold  it  [and  realized  a  profit]    * 

There  are  three  other  pieces  of  property  of  which  he  is  in 
iJ)Ssessionf  either  as  mortgagor  or  as  owner  under  foreclosure, 

^d  on  which,  or  some  of  them,  the  fund  may  meet  a  loss 

The  profit  is  not  income [It  is  not  to  be  paid  to  the  life- 
tenant  for  arrears  of  interest  on  the  suspended  investments.] 
It  belongs  to  the  fund.  The  trustee  in  this  case  is  to  keep  the 
fund  invested,  and  the  tenant  for  life  is  entitled  to  the  interest. 
It  is  clearly  the  duty  of  the  tnistee  to  apply  the  profits  on  one 
investment  to  making  up  the  losses  on  others." 

809.  Decree.  "The  decree  must  not  go  beyond  the  relief 
prayed  in  the  bill,  and  that  is  confined  to  a  foreclosure  and  sale 
of  the  property  described  in  the  complainant's  mortgage."  Ely 
V.  Perrine,  2  E.  401  (Chan.  1841).  In  Winters  v.  Henderson  et 
al.,  6  E.  31  (Chan.  1846),  On  a  decree  in  the  general  form  for 
sale  of  the  premises  and  a  fi.  fa,  so  issued  to  the  sheriff,  where  the 
part  remaining  in  the  mortgagor  should  be  first  sold,  stay  of  sale 
granted  and  sheriff  was  subsequently  directed  to  sell  said  part 
first.  In  Walbridge  v.  English,  28  E.  266,  268  (Err.  &  App. 
1877),  Syllabus.  "Where  a  tenant  in  common  of  the  equity  of 
redemption  has  not  been  made  a  party  to  foreclosure  proceedings, 
her  subsequent  written  consent  to  be  made  and  treated  as  a  party 
and  to  execute  a  release  of  her  interest  to  the  purchaser  under  the 
foreclosure,  is  not  equivalent  to  being  actually  a  party  and  as  such, 
included  in  the  decree."  By  the  Court.  "The  important  differ- 
ence between  the  two  situations  is  that  in  the  one,  Elizabeth 
Sweeney  would  be  bound  by  the  decree,  and  in  the  other  she  would 
not."  In  Roll  v.  Smalley,  6  E.  465  (Chan.  1847),  On  bill  by  a 
second  mortgagee,  where  the  first  mortgagee  does  not  come  in 
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with  his  mortgage,  only  the  equity  of  redemption  mortgaged  can 
be  decreed  to  be  sold. 

In  Allen  v.  Wood,  31  E.  104  (Chan.  1879),  "The  decree  in  the 
former  suit  [corrected  after  execution  issued]  is  for  the  sale  of 
the  whole  of  the  mortgaged  premises,  to  pay  the  second  install- 
ment, with  interest  and  costs The  premises  have  not,  nor 

has  any  part  of  them,  been  sold,  and  the  whole  of  them  will  not 
be  sold  to  pay  the  amount  due  on  the  decree  for  the  second  in- 
stallment and  interest,  unless  it  proves  to  be  necessary  to  do  so. 
The  court  will  control  the  sale  so  as  to  protect  the  interests  of  all 
parties  so.  far  as  practicable.  And  although  the  decree  directs  the 
sale  of  the  whole  of  the  mortgaged  premises,  the  court  may,  if  the 
property  be  divisible,  order,  after  execution  issued,  that  only  such 
parts  be  sold  as  may  be  necessary  to  pay  the  amount  due  on  the 
decree.     Am.  L.  &  F.  In.  &  Tr.  Co.  v.  Ryerson,  2  Hal.  Ch.  9 

It  [court]  will  direct  that  the  property  be  sold  under  the 

former  execution and  any  surplus  applied  to  the  decree  in 

this."  In  Cawley  v.  Leonard,  28  E.  470  (Err.  &  App.  1877) ;  and 
cases  cited,  "An  enrollment  will  be  vacated  and  decree  opened 
where  it  has  been  made  unjustly  against  a  right  or  interest  that 
has  not  been  heard  or  protected,  and  this  has  been  done  without 

laches  or  fault  of  the  party  who  applies Mere  lapse  of  time 

is  not  sufficient  to  take  away  the  right  of  a  party  to  be  heard  in  a 
court  of  equity,  where  there  has  been  no  laches,  and  there  are  no 
intervening  rights  of  others  which  may  be  unjustly  disturbed." 

Decree  opened,  for  surprise  and  merits — though  petitioner  had 
failed  to  record  the  conveyances  to  her.  In  Moore  v.  Degraw,  5 
E.  346  (Chan.  1846),  Decree  opened  after  enrollment  and  on 
motion,  for  the  purpose  of  charging  complainant  with  rent,  when 
subsequent  mortgagee  has  been  misled  by  complainant's  solicitor ; 
In  Mott  V.  Shreve,  25  E.  441  (Err.  &  App.  1875),  Decree  would 
not  be  opened  because  mortgagee  did  not  know  that  purchase  at 
his  sale,  by  himself,  would  extinguish  his  mortgage.  "Nor  can  I 
amend  the  decree.  It  was  made  by  consent — by  arrangement  be- 
tween the  solicitor  of  the  complainant  and  Mr.  Shreve."  In  Com. 
St.  p.  430,  section  56,  When  there  is  a  decree  for  sale  of  entire 
premises,  the  entire  amount  of  mortgage  not  due — mortgagee 
may  consent  to  be  paid  in  full,  at  once.  In  Graham  v.  Donohue 
et  al.,  38  Atl.  857  (Chan.  1897).  Syllabus.  "One  who  was  made 
a  party  to  a  foreclosure  suit  merely  because  he  was  in  possession 
of  the  premises  at  the  time  the  bill  was  filed,  and  who  was  in 
laches  long  before  the  hearing,  is  not  entitled  to  an  order  opening 
the  decree,  to  afford  him  an  opportunity  to  prove  that  the  mort- 
gage was  without  consideration,  where  his  petition  sets  up  no 
facts  showing  his  alleged  interest  in  the  property  at  the  time  the 
mortgage  was  executed." 

810.    Advertisement.    "Notice for  the  first  time,  on  the 

15th  of  January The  sale  was  advertised  to  take  place  on 

the  loth  of  February  following.  The  publication  was  not  a  com- 
pliance with  the  requirement  of  the  statute.     [Com.  St  p.  4667, 
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section  i]  The  notice,  by  advertisement  in  the  newspapers,  is 
to  be  for  four  weeks  next  preceding  the  day  appointed  for  the 
sale.  There  must  be  four  whole  weeks  between  the  first  inser- 
tion of  the  advertisement  in  the  newspaper  and  the  day  fixed  for 
the  sale.     There  were  only  twenty-six  days  in  the  publication 

There  were,  indeed,  four  insertions  in  that  paper but 

that  is  not  a  compliance  with  the  direction  of  the  act."  Sale  set 
aside.  Parsons  v.  Lanning,  27  E.  70  (Chan.  1876).  In  Bowlby 
V.  Lott,  30  E.  I  (Chan.  1878),  Syllabus.  "Where  the  sheriff,  in 
advertising  a  sale  under  foreclosure,  duly  stated  the  title  of  the 
suit,  and  [fully  and  particularly]  described  the  premises,  but 
added,  'seized  and  taken  as  the  property  of  W.  L.  et  ux.,  et  al.,  and 
taken  in  execution  at  the  suit  of  J.  B.'  (W.  L.  was  not  the  owner 
of  the  fee,  but  the  lessee).  Held,  that  this  statement  did  not 
vitiate  the  advertisement."  In  Horner  v.  Coming,  28  E.  258  (Err. 
&  App.  1877),  "That  the  relatives  of  appellant  who  received  the 
notice  [order  of  publication]  did  not,  on  account  of  the  impaired 
health  of  the  appellant,  communicate  the  notice  to  her,  cannot  af- 
fect the  complainant."  In  Polhemus  v.  Princilla  et  al.,  61  Atl. 
263  (Chan.  1904),  Act  of  1891,  p.  24  (not  found  in  Com.  St.) 
provided  that  sale  should  be  confirmed  notwithstanding  the  defect 
or  irregularity  in  the  publication  of  sale,  on  certification  by  the 
officer  under  oath  that  such  sale  was  otherwise  regular,  and 
that  the  property  was  sold  for  a  fair  price  in  the  judgment  of 
such  officer,  and  if  court  should  be  satisfied  by  affidavit  that  said 
defect  or  irregularity  was  not  injurious  to  the  parties  in  interest. 

Resale  ordered  because  sale  was  injurious.  In  Coxe  v.  Halsted 
et  al.,  2  E.  315  (Chan.  1840),  An  advertisement  of  time  and  place 
of  sale  need  not  be  signed  by  the  officer  with  his  own  proper  hand. 
Name  was  printed.  In  Kappes  v.  Rutherford  Park  Association, 
60  E.  139  (Chan.  1900),  "The  only  proof  of  advertisement  in  this 
case  is  found  in  the  return  of  the  sheriff  annexed  to  the  writ  of 
fieri  facias,  and  that  is  this:  'By  virtue  of  the  within  writ  issued 
and  directed  in  the  above-stated,  I  did,  on  the  17th  day  of  May, 
1876,  after  hazing  duly  advertised  the  same  lands  and  premises, 

sell  at  public  vendue,'  etc This  return  merely  says  'after 

having  duly  advertised  the  same.'     Such  a  recital  or  certificate 

is  insufficient,  even  if  it  had  been  inserted  in  the  deed  and 

the  deed  had  been  produced."  History  of  proof  of  advertisement 
p.  138.  See  Com.  St.  pp.  4678-4680.  In  Chamberlain  v.  Lamed, 
32  E.  295  (Err.  &  App.  1880),  Syllabus.  "When  a  sheriff,  with- 
out instructions,  adjourned  the  sale  of  valuable  property  from 
week  to  week  in  his  office,  and  then  sold  without  any  further  ad- 
vertisement, it  appearing  that  the  owner  of  the  property  sold  had 
been  misled  by  such  course,  and  was  unaware  of  the  sale.  Held, 
that  it  was  proper  to  set  such  sale  aside  upon  equitable  terms." 
In  Britton  v.  Smith's  Administrator,  2  N.  J.  L.  J.  284  (Chan. 
1879),  Valid  ground  of  setting  aside  sale,  "That  the  mortgaged 
premises  were  advertised  as  located  in  Ocean  Township,  Mon- 
mouth County,  instead  of  Shrewsbury  Township,  where  they  real- 
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ly  were  located."  In  Eliza  Taylor  v.  The  Derrom  Lumber  Land 
and  Building  Co.,  5  N.  J.  L.  53  (Chan.  i88;2).  An  extreme  case. 
Where  execution  contained  a  correct  copy  of  the  premises  as 
described  in  the  mortgage,  but  advertisement  contained  a  clerical 
error,  not  at  all  misleading:  on  petition,  the  sheriff's  deed  was 
amended  to  describe  the  premises  as  written  in  the  mortgage  and 
execution. 

811.  Adjonminent.  ''It  happened  that  the  day  which  he 
[sheriff]  had  fixed  for  the  sale  was  subsequently  •  selected  as 
Thanksgiving  Day.  The  act  of  the  legislature  made  that  day, 
when  appointed,  a  nonjudicial  day,  except  as  to  such  judicial 
functions  as  might  lawfully  be  discharged  on  Sunday.  The  act 
of  the  sheriff  in  adjourning  the  sale  was  not  a  judicial  act,  nor  was 
it  in  any  way  forbidden  by  the  law.    It  was  eminently  proper  that 

he  should adjourn  the  sale.    The  adjournment  was  for  four 

weeks,  and  was  advertised  in  the  newspapers  according  to  law. 
The  fact  that  the  sale  was  advertised  to  take  place  on  a  day  which, 
by  appointment  made  after  the  notices  were  set  up,  become  a 
legal  holiday,  does  not  invalidate  the  advertisement. '  White  v. 
Zust,  28  E.  109  (Chan.  1877),  In  Birbeck  Inv.,  Savings  and 
Loan  Co.  v.  Gardner,  55  E.  634  (Chan.  1897),  "If,  then,  the  sheriff 
or  other  officer  having  the  responsibility  of  conducting  a  sale 
under  a  judicial  writ  or  order,  sees  that  a  sacrifice  is  about  to  be 
made,  which  may  be  avoided  by  an  adjournment in  the  ab- 
sence of  other  controlling  circumstances,  it  is  not  only  his  right 

but  his  duty  to  adjourn  the  sale This  right  and  duty  of  the 

sheriff  is  not  affected  by  the  circumstance  that  an  increase  of  the 
price  will  increase  his  fees."  See  Chamberlain  v.  Lamed,  32  E. 
295  (Err.  &  App.  1880),  section  810,  supra.  S.  C.  30  E.  499 
(Chan.  1879).  In  Strong  v.  Smith,  68  E.  651,  653  (Err.  &  App. 
1904),  "This  rule  also  restrained  the  sheriff  from  selling  as  ad- 
vertised until  the  disposition  of  the  rule.  The  rule  was  allowed 
on  April  25,  1904,  and  was  discharged  during  the  afternoon  of 
May  I2th  following,  the  sheriff  having  in  the  meantime  adjourned 
the  sale,  by  weekly  adjournments,  not  advertised,  the  last  ad- 
journed day  falling  on  May  13th,  on  the  morning  of  which,  and 
about  ten  o'clock  in  the  forenoon,  the  sheriff's  deputy  was  served 

with  a  copy  of  the  order  discharging  the  rule To  force  the 

sale  so  soon  after  the  removal  of  the  stay  was,  in  a  sense,  oppres- 
sive. The  control  of  the  court  over  the  use  of  its  process  ought  to 
be  liberally  exercised  to  prevent  a  wrong."  Sale  was  to  a  prior 
incumbrancer,  who  could  suffer  no  injury  if  protected  in  the  pay- 
ment of  his  debt.  See  infra.  In  Avon-by-the-Sea  Land  and  Im- 
provement Co.  V.  Finn,  56  E.  813  (Err.  &  App.  1898).  "The 
following  is  the  published  notice:  "Adjourned  Sheriff's  sale. 
'The  Avon-by-the-Sea  Land  and  Improvement  Company,  at  the 
suit  of  Ann  Finn,  stands  adjourned  to  Monday,  the  17th  of  Jan- 
uary, 1898,  at  the  Court  House,  at  Freehold,  in  the  county  of 
Monmouth,  New  Jersey,  at  2  o'clock  P.  M.  Dated  January  3, 
1898.    Houston  Fields,  Sheriff* The  main  contention  is  that 


496  SALE. 

the  land  to  be  sold  should  in  some  way  have  been  described  or 
identified.  Such  is  not  the  requirement  of  the  law."  Com.  St. 
p.  4674,  section  6;  In  Dodd  v.  Fisher,  57  L.  410  (Err.  &  App. 
1894).  Discretion  of  sheriff  discussed.  In  Annin  v.  Jones,  2 
N.  J.  L.  J.  23  (V.  C.  Chambers,  1878),  "If  the  sheriff  did  adjourn 
the  sale,  the  proofs  in  the  case  were  of  such  a  nature  [time  for 
making  extensive  alterations  and  repairs  of  a  dwelling  house  for 
business  purposes  short]  that  the  Court  would  then,  on  applica- 
tion, grant  an  order  on  the  Sheriff  to  sell  at  the  next  day  of  sale, 

as  the  Court  had  already  held that  the  authority  of  the 

Court  was  superior  to  the  power  vested  by  the  statute  in  the 
Sheriff  or  other  officer  selling  land."  In  The  Farmer's  Loan  and 
Trust  Co.  V.  The.  Oxford  Iron  Co.,  5  N.  J.  L.  J.  241  (Chan. 
1882),  Sale  postponed  for  reasons  of  much  force  against  the 
confirmation  of  the  sale. 

812.  Sheriff:  Court's  Control  Over.  Dscretion  of.  Duties  and 
FaUnres.  "The  chancellor  wrote  a  letter  to  the  sheriff in- 
structing the  officer  to  defer  the  delivery  of  the  deed  for  one 

week  from  the  date  of  such  communication It  is  true  that  a 

purchaser  at  a  sheriff's  sale  acquires  a  vested  right,  which  is,  like 
all  other  legal  rights,  indefeasible  except  by  the  operation  of 
legal  methods;  but  then  one  of  such  methods  is  the  judgment 
of  the  court  under  whose  order  such  sale  has  occurred,  in  the 
exercise  of  its  supervision  over  the  execution  of  its  own  process. 
Such  a  power  of  supervision  is  one  of  the  essential  prerogatives 
of  a  court,  and  it  is  a  mistake  to  suppose  that  it  can  be  exercised 
only  when  it  has  been  appealed  to  in  a  formal  manner  by  a  party 
alleging  himself  to  have  been  injured.  The  court  executes  its  de- 
cree by  the  hand  of  its  officer,  and  it  is,  therefore,  a  part  of  its 
official  obligation  to  see  that  such  act  is,  in  all  respects,  properly 
performed In  the  present  case,  the  chancellor  having  be- 
come apprised  of  the  situation,  [that  property  had  been  sold  under 
an  obsolete  advertisement  after  adjournments  in  the  sheriff's 
office  for  nearly  three  years],  and  of  the  desire  of  some  of  the 
persons  interested  to  have  the  proceeding  reviewed,  by  his  letter 
arrested  the  action  of  the  sheriff  for  the  space  of  three  days,  so  as 
to  afford  an  oportunity  to  effect  that  purpose ;  and,  in  the  opinion 
of  this  court,  that  step  was  as  legal  as  it  was  judicious.  The  pur- 
chaser had  taken  his  right  subject  to  such  revision,  and  could  not 
justly  claim  to  hold  his  purchase  if  the  sale  turned  out  to  be  in- 
equitable by  reason  of  accident,  mistake,  or  the  omissions,  mis- 
conduct or  neglects  of  the  officer  making  it."  Chamberlain  v. 
Larned,  32  E.  299  (Err.  &  App.  1880). 

In  Ayers  v.  Casey,  72  L.  224  (Err.  &  App.  1905),  "The  order 
was  one  annulling  a  stay  of  execution  which  the  Chancel- 
lor had  granted  on  the  petition  of  the  defendants  pending  the  ad- 
vertisement of  sale.  In  such  an  order  there  was  no  reason  for 
stating  a  time  for  the  sale.  That  time  was  to  be  determined  by 
the  sheriff  under  the  authority  given  by  the  writ  of  execution,  and 
in  accordance  with  the  advertisement  and  adjournments  of  the 
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sale."  In  Vanduyne  v.  Vanduyhe,  i6  E.  94  (Chan.  1863),  "Where 
the  execution  commands  the  sheriff  to  sell  >o  much  of  the  prem- 
ises as  may  be  necessary  to  satisfy  the  decree,  it  imposes  no  dif- 
ferent duty  upon  the  officer  as  to  the  quantity  of  land  to  be  sold, 
than  if  it  had  commanded  him  to  raise  the  sum  required  out  of  the 
premises.  His  duty,  in  either  event,  is  to  sell  only  so  much  of  the 
premises  as  may  be  necessary  to  satisfy  the  requirements  of  the 
execution,  provided  such  portion  can  be  conveniently  and  reason- 
ably detached  from  the  residue  of  the  property.  In  Parkhurst  v. 
Cory,  II  E.  237  (Chan.  1856).  Writ  commanded  sheriff  to  sell 
so  much  of  the  premises  etc.  "For  half  a  century  this  discretion 
[to  sell  the  whole  or  a  part  of  the  premises]  has  been  exercised 

by  the  sheriffs But  this  discretion  is  subject  to  the  control 

of  the  court.  The  question  is — when  will  the  court  interfere  with 
that  discretion  ?    I  think  the  answer  is  a  plain  one :  only,  when  it 

is  abused  by  the  sheriff If  the  manner  of  sale  is  so  palpably. 

injudicious  as  amounts  to  abuse  of  trust,  it  is  a  fraud  upon  the 
rights  of  the  parties  interested.  In  such  case  it  is  the  duty  of  the 
court  to  set  aside  the  sale."  Some  questions  stated  which  the 
sheriff  in  the  exercise  of  his  discretron  had  to  decide. 

In  Meyer  v.  Patterson,  28  E.  243,  247  (Err.  &  App.  1877), 
"The  precise  question  now  to  be  determined  is  whether  the  court 
of  chancery  did  not  do  right  in  rejecting  a  sale  made  by  a  special 
bailiff,  who,  at  best,  was  possessed  of  only  a  parol  deputation 

Such  practice  [delegation  of  authority  by  a  sheriff,  with 

respect  to  the  services  of  process  must  be  in  writing]  is  far  too 
ancient  and  too  beneficial  to  be  thrown  into  doubt,  or  in  any  wise 
disturbed."  In  Ayers  v.  Casey,  72  L.  224  (Err.  &  App.  1905), 
"The  objection  that  the  sheriff's  term  had  expired  when  he  held 
the  sale  is  of  no  force.  It  has  always  been  the  practice  for  the 
sheriff,  who  begins  the  execution  of  writ,  to  complete  it  (  State  v. 

Sureties  of  Hardenburgh,  Penn  *355) Our  statute  [Com. 

St.  p.  4849,   section  35] which  was  originally  passed   in 

1796  (Elm.  Dig.,  p.  510),  requires  every  sheriff,  at  the  expira- 
tion of  his  office,  to  turn  over  all  unexecuted  writs  to  the  succeed- 
ing sheriff;  but  it  was  long  ago  determined  that  this  provision 
applied  only  to  writs  in  virtue  of  which  nothing  had  been  done 
by  the  sheriff  to  whom  they  were  delivered."  In  Woodward  v. 
Bullock,  27  E.  507  (Err.  &  App.  1875).  Syllabus.  "Where  the 
purchaser  and  sheriff  [innocently]  stated  to  bidders  the  amount 
of  certain  legacies  charged  on  the  lands,  as  fixed  amounts,  when 
the  payment  was  contingent,  and  the  sums  not  apportioned  be- 
tween different  parcels  of  land,  the  sale  will  be  set  aside."  In 
Williams  v.  Doran,  23  E.  386  (Chan.  1873),  "The  sheriff  told 
him  [defendant]  he  would  grant  [another  adjournment],  but 
directed  him  to  see  the  solicitor  in  the  suit,  and  get  his  consent. 
He  saw  the  solicitor  and  got  his  consent,  and  so  told  the  sheriff, 
but  the  solicitor  sent  no  written  direction,  nor  gave  any  by  parol 
to  the  sheriff.  On  the  day  of  sale  neither  Doran  nor  the  solicitor 
appeared,  and  the  sheriff,  instead  of  adjourning  the  sale,  sold  off 
32 
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the  property  to  the  complainant  [a  capitalist  seeking  investment 

for  his  money] The  bad  faith,  if  there  was  any,  was  that  of 

Sheriff  Midmer,  and  the  negligence  was  that  of  Doran  or  the 
solicitor  in  not  having  given  the  sheriff  direct  verbal  or  written 
instructions  to  adjourn  the  sale,  and  in  not  attending  the  sale 

Nothing that  would  authorize  setting  aside  the  sale 

as  against  him  [purchaser]/'  In  Nevius  v.  Egbert,  31  E^  460 
(Chan.  1879),  owner  of  the  equity  of  redemption  cannot  have  the 
sale  set  aside  but  can  redeem  the  premises,  sold  under  foreclosure 
contrary  to.  the  sheriff's  assurance  that  the  sale  would  be  ad- 
journed. In  Cummins  v.  Little,  16  E.  48  (Chan.  1863).  Property 
worth  $4,000  was  cried  for  ten  minutes  and  sold  for  $80.41.  Ad- 
vertisement, place  and  manner  of  conducting  sale,  was  a  gross 
abuse  of  the  discretion  of  the  sheriff.  No  fraud  or  improper  mo- 
tive was  imputed  to  the  sheriff — though  there  was  probably  ac- 
tual fraud  in  the  conduct  of  the  sale.  Sale  declared  illegal  and 
inoperative. 

813.  Sale.  Dower.  Immediate  Sale.  Stay  of.  Syllabus. 
"Where  the  premises  covered  by  an  unrecorded  mortgage,  which 
was  executed  by  the  owner  and  his  wife,  had  been  sold  under  an 
'execution  against  the  husband,  the  mortgagee  cannot  foreclose 
and  sell  the  wife's  inchoate  right  of  dower,  since  that  right  is  not 
a  subject  of  grant  or  assignment."  Capital  Circle,  B.  of  U.,  v. 
Schmitt,  84  E.  95  (Chan.  1914).  "By  joining  in  the  mortgage 
the  wife  conveyed  no  estate.  She  merely  released  or  barred  her 
interest  to  the  mortgagee.  Her  inchoate  right  was  not  the  sub- 
ject of  a  grant  or  assignment.''  In  Homer  v.  Dey,  61  E.  554 
(Chan.  1901).  Syllabus.  "Under  Chancery  act,  section  152, 
[Com.  St.  p.  433^  section  62],  authorizing  an  immediate  sale  in  a 
foreclosure  suit  of  premises  likely  to  deteriorate  in  value  pending 
the  suit,  the  depreciation  in  value  of  a  farm  attending  the  re- 
moval of  crops  therefrom,  is  not  ground  for  an  order  for  imme- 
diate sale."  Deterioration  illustrated.  In  Schenck  v.  Conover,  13 
E.  31  (Chan.' i860),  Syllabus.  "In  a  case  of  several  mortgages 
to  a  large  amount  which  were  undisputed,  and  of  subsequent 
judgments,  some  of  which  were  in  controversy,  the  court  will 
not,  on  the  application  of  the  mortgagor,  stay  proceedings  on  the 
execution  under  the  decree  of  foreclosure,  but  will  order  the  sur- 
plus money  to  be  brought  into  court,  to  abide  the  result'of  the 
contest  touching  the  judgments." 

814.  Sale  of  Parcels.  "This  wholesale  method  [sale  of  entire 
tract  in  one  parcel]  of  disposing  of  a  defendant's  property  can 
never  be  justified  upon  any  other  ground  than  as  being  the  best 
mode  for  making  it  bring  the  most  money.  A  property  may,  in- 
deed, be  so  circumstanced,  one  part  so  dependent  on  the  other,  as 
to  require  a  sale  in  large  parcels ;  but  the  general  rule  is,  that  it 
must  be  sold  in  different  parcels  if  plainly  divisible."  Merwin 
et  al.  V.  Smith  et  al.,  2  E.  196  (Chan.  1839),  and  Penn  v. 
Craig  et  al.,  p.  497.  In  Ryerson  v.  Boorman,  7  E.  177  (Chan. 
1848).     "The  property  should  be   sold   in   parcels   if  Ryerson 
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[defendant  in  decree  and  execution]  requested  it."  In  Codes 
V.  Lashley,  15  E.  118  (Chan.  1862),  "The  land,  though  held  in 
distinct  tracts  by  different  owners,  was  sold  in  one  entire  parcel. 
The  general  rule  is,  that  if  the  land  is  plainly  divisible,  it  should 
be  sold  in  different  parcels,  so  as  to  secure  the  highest  price."    In 

Brown  v.  Farley,  May,  1886,  Bird,  V.  C "If  the  sheriff  is 

not  commanded  in  his  writ  to  sell  in  parcels,  and  the  defendant 
who  was  present  at  the  sale  did  not  request  him  to  do  so,  he  can- 
not oppose  the  confirmation  of  the  sale  on  that  ground."  In  Pan- 
coast  V.  Duval,  26  E.  449  (Chan.  1875),  <^^^  cases  cited,  Facts. 
There  is  a  second  mortgage  upon  part  of  the  premises  embraced 
in  a  first  mortgage,  upon  the  remaining  part  whereof  another 
holds  a  second  mortgage.  "That  mortgage  is  the  second  incum- 
brance upon  the  property  which  it  covers,  and  the  mortgagees  are 
entitled  to  have  the  mortgaged  premises  sold  in  two  parcels :  one, 
the  premises  covered  by  their  mortgage,  and  the  other,  those 
covered  by  the  Brown  mortgage;  provided  it  can  be  done  without 
prejudice  to  the  rights  of  the  complainants.  If  the  premises  be  so 
sold,  the  proceeds  of  the  sale  of  each  parcel  must  pay  their  due 
proportion  of  the  amount  due  upon  the  complainants'  mortgage, 
with  their  costs  of  this  suit."  In  Horner  v.  Corning,  28  E.  254 
(Err.  &  App.  1877),  Syllabus.  "That  the  premises  were  ordered 
to  be  sold  in  parcels,  is  not  a  defence  to  the  suit  that  may  be  raised 
by  plea,  answer  or  demurrer.  If  such  order  be  erroneous,  applica- 
tion should  be  made  to  the  chancellor  to  so  amend  the  final  decree 
as  to  protect  the  rights  of  the  party."  By  the  Court,  at  p.  260: 
"I  have  no  doubt  that  the  decree  was  made  in  this  form  advisedly, 
for  reasons  which  at  the  time  appeared  satisfactory  to  the  court 

Fair  presumption so  ordered  in  consideration  of  the 

equities  of  some  one  or  more  of  the  defendants."  In  Guarantee 
Trust  and  Safe  Deposit  Co.  v.  Jenkins,  40  E.  455  (Chan.  1885), 
and  cases  cited,  Four  lots  improved  and  adorned  as  part  and  par- 
cel of  one  homestead  may  be  offered  for  sale  as  one  lot. 

815.  Sale  Itself:  Extent.  Limit.  Time  and  Order  of.  MThe 
complainant's  mortgage  covered  several  tracts  of  land,  and  the 
court  required  that  all  the  parties  in  interest  having  liens  upon  any 
portion  of  that  land,  should  be  brought  before  the  court.  The 
decree  very  properly  settles  the  priorities  of  the  various  liens, 
and  directs  the  whole  land  to  be  sold  and  payment  to  be  made  ac- 
cording to  the  rights  of  the  parties.  The  complainant's  mort- 
gage covered  all  the  land  sold,  and  having  all  persons  in  interest 
in  court,  I  see  no  other  course  than  to  decree  the  sale  of  the 
whole  property,  and  out  of  the  proceeds  to  pay  the  several  de- 
mands against  it Suppose,  as  contended  in  this  case,  the 

sheriff  should  stop  his  sale  if  the  complainant's  mortgage  is  satis- 
fied, out  of  the  first  lot  sold,  what  is  to  become  of  the  other 
parties?  Who  is  to  pay  the  costs  they  have  been  put  to?  Such  a 
course  would,  I  think,  be  productive  of  great  confusion  and  end- 
less expense The  decree  must  not  go  beyond  the  relief 

prayed  in  the  bill,  and  that  is  confined  to  a  foreclosure  and  sale 
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of  the  property  described  in  the  complainant's  mortgage.**  Ely 
V.  Perrine,  2  E.  401  (Chan.  1841).  In  Campbell  v.  Dewrick  & 
Howland,  20  E.  189  (Chan.  i86g).  'The  [tax]  sale  does  not 
take  away  the  rights  of  the  mortgagee,  but  the  lien  of  the  tax 
on  the  land  is  preserved.  And  this  Hen  is,  according  to  the  view 
above  taken,  prior  to  the  mortgage In  equity,  in  a  fore- 
closure suit  like  this,  the  title  of  a  purchaser  at  a  tax  sale,  when 
the  equity  of  redemption  is  not  cut  off,  will  be  considered  only  as 
a  lien  to  be  discharged  out  of  the  proceeds  of  the  sale.  And  when 
the  tax  lien  is  subsequent  in  time,  although  prior  in  right,  it  will 
be  more  consistent  with  the  principles  of  equity  in  such  pro- 
ceedings to  order  the  lands  to  be  sold  free  from  the  lien  for  taxes, 
and  that  the  purchaser  at  the  tax  sale  be  first  paid." 

In  McFadden  v.  Mays  Landing  and  Egg  Harbor  City  R.  R. 

Co.,  49  E.  187,  189  (Chan.   1891),  "There  is nothing  in 

these  articles  which,  in  express  words,  matures  the  principal  debt 

for  default  in  the  payment  of  interest  for  six  months The 

case  must  proceed  and  be  governed  by  the  rule  which  obtains  with 
reference  to  the  foreclosure  of  mortgages  for  the  non-payment  of 
interest.  In  such  cases  the  general  rule  is,  that  only  so  much  of 
the  property  as  may  be  necessary  to  raise  the  amount  of  the  in- 
terest in  default  shall  be  sold By  our  statute  (Rev.  p.  117, 

section  74)   [Com.  St.  p.  430,  section  56,  enacted  first  in  L819] 

It  is  provided  that  when  the  whole  of  the  mortgage  money 

is  not  due,  and  it  shall  appear  to  the  court  that  a  part  of  the  mort- 
gaged premises  cannot  be  sold  to  satisfy  the  amount  due  without 
material  injury  to  the  remaining  part  of  the  mortgaged  premises, 
and  that  it  is  just  and  reasonable  that  the  whole  of  the  mort- 
gaged premises  should  be  sold  together,  it  shall  and  may  be  law- 
ful for  the  said  court  to  decree  a  sale  to  be  made  of  the  mort- 
gaged premises The  bill  in  this  case  was  not  filed  with 

reference  to  the  statute,  and  no  evidence  was  offered  to  make  it 
appear  that  a  part  of  the  mortgaged  premises  cannot  be  sold  to 
satisfy  the  amount  due  as  required  by  the  act,  but  the  court  must 
take  cognizance  of  the  character  of  the  property  covered  by  the 
mortgage.  It  embraces  not  only  the  road-bed  and  superstruc- 
ture (personal  property  there  is  none),  but  also  the  franchise  to 
operate  the  property  as  a  railroad A  rpoment's  considera- 
tion forces  the  conclusion  that  the  property  and  franchises  are  so 
essentially  intermingled,  and  each  so  indispensable  to  the  value 
of  the  other,  that  they  cannot  be  separated  without  material  in- 
jury, if  not  entirely  destroying  the  value  of  each The  [stat- 
ute] section  becomes  a  rule  of  procedure  authorizing  a  sale  of 
the  whole  of  the  mortgaged  premises,- although  the  principal  is 
not  due  by  the  terms  of  the  mortgage." 

In  McKelway  et  al.  v.  New  England  Man.  Co.,  9  E.  377  (Chan. 
1853),  On  Demurrer.  When  bill  shows  that  there  is  a  suffi- 
cient balance  of  a  fund  in  the  hands  of  a  receiver:  "Raised  out 
of  the  property  of  the  mortgagors  by  the  decree  of  the  court,  for 
the  very  purpose  of  paying complainants. . . . .  .It  would  be 
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inequitable  to  permit  them  to  enforce  their  claims  against  other 
lands."  Bad  pleading  also  as  to  marshalling  assets.  In  Wyckoff 
V.  Noyes,  36  E.  22^  (Chan.  1882),  Syllabus.  "Where  J.  is  the 
real  complainant  in  a  foreclosure  of  a  mortgage  on  lands,  and  A. 
the  ostensible  one,  and  the  county  records  shovv  a  prior  mortgage 
on  the  same  lands,  standing  in  the  name  of  A.  (although  it  is 
proved  never  to  have  been  delivered),  and  there  is  also  a  deed  to 
J.,  which  is,  in  fact,  a  mortgage,  [and  complainant  knew  this 
fact],  and  the  foreclosure  bill  makes  no  reference  thereto,  a  sale 
of  the  premises  under  the  decree  will  not  be  allowed  until  after 
the  character  and  validity  of  the  other  encumbrances  shall  have 
been  determined."  The  bill  is  deceptive,  and  to  allow  an  earlier 
sale  will  be  to  use  the  power  of  the  court  to  accomplish  an  in- 
equitable purpose.  In  Thompson  v.  Bird,  57  E.  175  (Chan.  1898). 
and  cases  cited,  Syllabus.  "Where  a  purchaser  of  a  part  of 
mortgaged  premises  assumes  the  payment  of  all  or  a  portion  of 
the  mortgage  on  the  whole  of  such  premises,  the  land  so  pur- 
chased is  liable  for  the  mortgage  debt,  or  such  portion  of  it 
assumed  by  the  purchaser,  before  the  remaining  portion  of  the 
mortgaged  premises  held  by  the  mortgagor  or  by  subsequent  pur- 
chasers from  the  mortgagor  can  be  sold  in  satisfaction  of  the 
mortgage  debt."  Consult  Inverse  Order  and  Marshalling  Assets, 
supra.  In  Locker  v.  Riley,  30  E.  104  (Chan.  1878).  Syllabus. 
"Two  lots,  designated  as  19  and  21,  were  mortgaged  by  R.  to 
L.,  and  represented  by  R.  as  having  no  prior  incumbrance  there- 
on. In  fact,  19  was  covered,  together  with  other  lots,  by  a  prior 
mortgage,  and  was  subsequently  sold  thereunder.  R  promised  to 
protect  the  equity  of  L.  (who  died  before  the  foreclosure  sale), 
and  bought  19,  accordingly,  at  that  sale.  After  the  delivery  of 
the  master's  deed  to  R.,  he  mortgaged  19  to  E. — Held,  that  E. 
was  chargeable  with  notice  of  the  record  of  the  foreclosure  suit, 
from  which  it  appeared  that  L's  mortgage  was  not  satisfied,  and 
also,  with  notice  of  L's  equity  against  R  by  way  of  estoppel,  and 
— Held,  also,  accordingly,  that  L's  mortgage  is  prior  to  E's,  but 
that  in  satisfying  it  21  must  be  sold  before  19."  In  Gilbert  v. 
Galpin,  11  E.  445  (Chan.  1857).  Somewhat  complicated  equities 
adjusted.  In  Tiffany  v.  Crawford,  14  E.  278  (Chan.  1862), 
Where  a  partner  mortgages  his  individual  property  as  additional 
security  for  the  payment  of  a  debt  of  said  partnership,  and  a  large 
amount  of  the  indebtedness  of  his  firm  was  extinguished  by  the 
transfer  of  property  of  comparatively  small  value,  while  enjoy- 
ing that  benefit  he  cannot  ask  equity  that  the  value  of  the  prop- 
erty appropriated  should  be  held  liable  for  the  satisfaction  of 
his  mortgage  debt. 

In  Warwick  v.  Ely,  29  E.  82  (Chan.  1878),  Syllabus.  "A 
mortgage  for  $5,000  was  given  by  E  on  two  hundred  acres  of 
land.  Afterwards  E  sold  twenty-one  acres  thereof  to  J,  who  ex- 
pressly assumed  and  agreed  to  pay  the  $5,000  mortgage,  and, 
also,  gave  to  E  a  mortgage  for  $4,000  to  secure  part  of  the  pur- 
chase-money.    E  then  conveyed  nineteen  additional  acres  to  J 
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with  a  stipulation  in  his  deed  that  E  should  hold  the  nineteen 
acres  as  further  security  for  the  $5,000  mortgage.  W  holds  both 
mortgages  by  assignment. — Held,  that  the  tract  ,of  twenty-one 
acres  must  be  sold  before  that  of  nineteen  acres  in  order  to  satisfy 
the  $5,000  mortgage,  and  that  the  agreement  in  the  deed  for  the 
nineteen  acres  was  solely  for  E's  security,  and  does  not  enure 
to  the  benefit  of  W,  the  holder  of  the  $4,000  mortgage,  as  between 
him  and  a  subsequent  purchaser  of  both  tracts."  In  Foster  v. 
Union  National  Bank  of  Rahway,  34  E.  48  (Chan.  1881),  Syl- 
labus. "After  five  mortgages  had  been  given  on  a  tract  of  land, 
a  small  strip  thereof  was  condemned  and  taken  for  a  railroad 
track,  and  the  owner  paid  therefor.  The  fourth  and  fifth  mort- 
gages, held  by  the  bank,  were  subsequently  foreclosed,  the  mort- 
gagor being  made  the  only  defendant.  At  the  foreclosure  sale 
thereunder  the  bank  bought  the  premises.  Afterwards  the  second 
mortgage  was  foreclosed,  making  the  railroad  company  a  de- 
fendant, among  others,  and  the  bank  came  in  and  proved  its 
mortgages. — Held,  that  the  decree  should  order,  first,  the  sale  of 
all  the  land  (excepting  the  strip  condemned)  to  satisfy,  in  order, 
all  five  of  the  mortgages,  and  in  case  of  a  deficiency,  then  the  sale 
of  that  strip."  In  Kipp  v.  Merselis,  30  E.  104  (Chan.  1878), 
"Because  she,  at  his  request,  and  merely  for  his  benefit,  volun- 
tarily and  without  any  manner  of  consideration,  executed  a  new 
mortgage  in  his  favor,  he  now  insists  that  he  has  an  equity  to 
deprive  her  of  her  property  to  pay  his  mortgage  debt.    His  claim 

is utterly  devoid  of  equity."    In  Powles  v.  Griffith,  37  E. 

387   (Chan.   1883),  "The  case  under  consideration .stands 

thus:  Merchant  and  Quinby,  being  owners  of  the  whole  tract, 
mortgaged  it  to  Magie.  They  subsequently  sold  part  of  it  to 
Hudnit  and  Slater,  taking  back  a  purchase-money  mortgage- 
After  Quinby's  death,  his  administrators  and  Merchant  assigned 
that  mortgage.  The  assignee  foreclosed  it,  and  Merchant  and 
four  of  Quinby's  children  bought  the  property  at  the  foreclosure 
sale.  Quinby's  heirs-at-law  afterwards  proceeded  in  partition 
to  divide  the  part  of  the  property  that  Merchant  and  Quinby  had 
not  sold.  The  land  not  being  susceptible  of  division  without 
great  prejudice  to  the  owners,  it  was  sold  by  order  of  the  court, 
and  Mr.  Borcheling  bought  it,  in  March,  1881,  subject  to  the 
Magie  mortgage.  Afterwards,  in  January,  1882,  Merchant  and 
three  of  Quinby's  daughters  bought  the  Magie  Mortgage,  and 
this  suit  is  brought  to  foreclose  it.  Prom  this  statement  it  seems 
entirely  clear  that  as  well  after  as  before  the  partition  sale,  the 
owners  of  the  Hudnit  and  Slater  tract  were  entitled  to  the  same 
equity  against  the  land  sold  in  partition  as  to  the  payment  of  the 
Magie  mortgage,  which  Hudnit  and  Slater  were  entitled  to  as 
owners,  and  that  that  right  is  in  no  wise  affected  by  the  fact  that 
they  were  part  owners  of  the  latter  land  when  the  sale  in  parti- 
tion was  made The  owners  of  the  Hudnit  and  Slater  land 

are  entitled  to  have  the  land  sold  in  partition  first  sold  to  pay  the 
mortgage  in  suit  before  recourse  to  their  property." 
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816.  Bid  and  Bidden.  "A  stipulation  for  a  re-sale  in  case  of 
default  of  the  purchaser  to  comply,  and  for  his  liability  for  the 
expenses  and  loss  on  the  second  sale,  has  long  been  in  use  as  one 

of  the  usual  conditions  of  sale On  which  an  action  at  law  is 

maintainable.  In  such  action  the  measure  of  damages  is  the  dif- 
ference between  the  defendants'  bid  at  the  first  sale,  and  the  sum 
reaKzed  at  the  second  sale,  together  with  the  costs  and  expenses 
incident  to  the  re-sale."  An  officer  selling- under  judicial  proceed- 
ings, can  sue  the  purchaser  at  law  on  a  condition  of  this  kind. 
Townsend  v.  Simon,  38  L.  242  (Sup.  Ct.  1876).  Case  Learnedly 
discusses  Legal  and  Equitable  Remedies :  In  Simon  v.  Townsend, 
27  E.  304  (Chan.  1876),  Complainant  after  pleading  in  an  action 
at  law  can  file  a  bill  in  Chancery  to  be  relieved  of  his  bid  and  for 
an  injunction  against  the  suit  at  law.  In  Twining  v.  Neil,  38  E. 
471  (Chan.  1884).  Chancery  refused  to  relieve  from  his  bid  a 
lay  man  and  without  counsel,  who  without  inquiry  purchased  cer- 
tain premises  on  foreclosure  sale,  who  subsequently  learned  that 
same  were  encumbered  by  a  mortgage  prior  to  the  one  on  which 
the  foreclosure  proceedings  rested  and  by  a  tax  assessment  equal 
to  the  full  value  thereof.  Subsequently,  Chancery  refused  to 
compel  purchaser  to  pay  the  amount  of  the  bid.  "Courts  of 
equity  often  decline  to  enforce  contracts.  Parties  are  left  to 
their  remedy  at  law.  If  a  bargain  appears  unconscionable  this 
court  never  enforces  it,  unless  third  parties  become  interested 

It  is  not  simply  that  a  bargain  is  a  hard  one,  but  that  it  is 

so  unequal  and  unjust  as  to  shock  the  mind. ....  .When  fraud 

and  misrepresentation  do  not  appear,  but  the  estate  is  a  grossly 
inadequate   consideration   for  the   purchase-money,   equity  will 

not  relieve  either  party It  is  important  to  observe  that  the 

complainant  has  his  remedy  at  law This  method  of  relief 

IS  purely  defensive."  Sullivan  v.  Jennings,  44  E.  11  (Chan. 
18^),  Ruled  by  Twining  v.  Neil.  Boorum  v.  Tucker,  51  E.  139 
(Chan.  1893),  and  cases  cited.  Purchasers  set  up  two  defects  in 
the  title,  that  the  premises  purchased  were  subject  to  a  restric- 
tion and  to  an  inchoate  rigrht  of  dower.  Neither  defect  proved. 
Purchasers  also  claimed,  "That  in  New  Jersey  a  purchaser  at  a 
sheriflF's  sale  under  foreclosure  proceedings  is  not  bound  to  com- 
plete his  title  if  it  turns  out  that  it  is  not  what  may  be  called  a 

merchantable  title I  understand  the  rule  in  New  Jersey  to 

be  that  a  purchaser  at  a  judicial  sale  is  bound  to  take  such  title 
as  an  examination  of  the  proceedings  will  show  that  he  will  get; 
he  is  bound  to  examine  for  himself  beforehand  to  see  what  title 
he  will  obtain  by  the  sale.  The  court,  however,  treats  a  contract 
made  with  one  of  its  officers  as  being  made  with  the  court  itself, 
and  will  deal  with  its  contractee  upon  equitable  principles — the 
same  principles,  indeed,  which  govern  in  all  cases  of  specific  per- 
formance." 

In  McCahill  v.  Equitable  Life  Assurance  Society,  26  E.  532, 
S38  (Err.  &  App.  1875).  "The  power  of  the  court  thus  invoked, 
[application  by  purchasers  at  foreclosure  sale  to  be  relieved  from 
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their  bid],  is  one  which  should,  on  all  proper  occasions,  be  liber- 
ally exercised The  flaw  [in  title]  pointed  out  is,  that  one  of 

the  persons  having  an  interest  in  the  estate  which  was  sold,  al- 
though made  a  defendant  in  the  suit,  was  not  legally  brou^t 
into  court,  and,  consequently,  was  not  subject  to  its  jurisdiction. 
[Decided  under  a  statute  as  to  non-residents,  made  parties  by 

Publication — ^not  now  found] The  legal  rule,  then,  is  this: 

that  the  decision  of  a  domestic  court  of  general  jurisdiction  acting 
within  the  scope  of  its  powers,  has  inherent  in  it  such  conclusive 
force  that  it  can  not  be  challenged  collaterally,  and  that  such  de- 
cision definitely  binds  all  parties  embraced  in  it,  unless  on  objec- 
tion made  to  sudi  court  itself,  or  in  a  direct  course  of  appellate 
procedure.  The  result  of  this  doctrine  obviously  is,  that  the 
present  petitioners  have  nothing  to  apprehend  from  any  supposed  ^ 
error  in  the  publication  of  the  notice  to  the  absent  defendant,  as 
such  absent  defendant  cannot  set  up  such  defect  against-^the  title 
offered  under  this  decree."  In  Dickinson  v.  City  of  Trenton,  33  E. 
65  (Chan.  1880),  Involving  no  Bid.  "The  decree  is  his  protec- 
tion against  all  irregularities  in  the  proceedings  up  to  the  decree." 
In  Hayes  v.  Stiger,  29  E.  197  (Chan.  1878),  and  elaborate  cita- 
tions. "The  sale  was  fairly  and  regularly  conducted,  and  no  im- 
putation IS  made  against  the  ofiicer  who  made  it,  nor  against  any 
other  person.  If  the  petitioner  acted  under  a  mistake,  he  alone 
was  responsible  for  it.  He  neither  sought  information  by  exami- 
nation nor  inquiry.  His  misapprehension  [of  acquiring  perfect 
title]  was  entirely  the  result  of  his  own  carelessness  and  inatten- 
tion to  his  own  interests As  the  case  stands,  the  highest 

equity  he  can  claim  is,  that  he  Kas  not  made  as  good  a  bargain 

as  he  expected  to  make [Petition  to  be  relieved  from  his 

bid] dismissed.     In  Johns  v.  Norris,  27  E.  485   (Err.  & 

App.  1875),  Syllabus.  "A  scheme  was  entered  into  by  the  widow 
and  the  administrator  of  decedent  to  procure  a  foreclosure  sale  of 
the  intestate's  lands,  at  which  the  administrator  was  to  buy  them 
in  at  an  inadequate  price  by  giving  out  at  the  sale  that  he  was 
purchasing  for  the  widow,  and  thus  dissuade  others  from  bidding. 
Under  these  circumstances,  the  administrator  purchased  the  lands 
at  the  sheriff's  sale,  and  agreed  to  convey  them  to  the  widow  for 
the  price  at  which  they  were  struck  off  to  him.  On  his  refusal, 
subsequently,  to  do  so,  the  widow  and  the  intestate's  only  child 
filed  a  bill  to  redeem.  Held,  that  the  widow,  having  participated 
in  the  fraud,  was  not  entitled  to  relief,  but  that  as  to  the  child, 
the  administrator  would  be  regarded  as  a  trustee,  holding  the 
property  for  her  benefit.  In  Townshend  v.  Simon,  38  L.  246 
(Sup.  Ct.  1876),  "The  sheriff  is  the  representative  and  trustee 

of the  complainant,  the  other  incumbrancers  and  the  owner 

whose  property  he  is  empowered  to  sell." 

Money  recovered  from  bidder  who  refused  to  comply  with  his 
bid.  In  Chancellor  v.  Gummere,  39  E.  583-585,  590  (Err.  &  App. 
1885).  Purchaser  of  premises  under  conditions  of  sale  that  he 
must  deposit  ten  per  cent,  of  his  bid,  that  if  bid  was  not  com- 
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pleted  premises  should  be  sold  "  *a  second  time,  and  the  first 

purchaser will  not  be -benefited  by  any  advance,  but  will  be 

held  liable  for  all  loss  and  expense  occasioned  thereby ;'  " 

[The  purchaser  made  the  deposit  but  did  not  complete  his  bid 
and  the  premises  were  resold  for  a  sum  in  excess  of  sum  that 
purchaser  had  agreed  to  pay,  and,]  "This  excess  was  more  than 
sufficient  to  cover  the  interest  on  the  purchase-money  the  peti- 
tioner had  agreed  to  pay  for  the  period  intervening  between  the 
first  and  second  sales,  and  the  costs  and  expenses  of  the  second 
sale ;  the  purchaser  at  the  second  sale  paid  his  bid The  peti- 
tioner now  asks  to  have  the  money  [the  ten  per  cent,  paid  on  his 

purchase]  returned  to  him Indemnity  in  case  of  loss,  was 

before  the  minds  of  the  parties they  made  no  express  pro- 

.  vision  upon  the  subject  of  forfeiture  or  penalty The  peti- 
tioner is,  therefore,  under  no  duty,  by  the  terms  of  his  contract,  to 

make  compensation The  only  other  ground,  then,  on  which 

it  can  be  said that  the  petitioner  has  lost  his  right  to  reclaim 

his  money,  is,  that  by  his  failure  to  keep  his  contract,  the  money 
he  paid  became  forfeited.    Forfeitures  are  not  favored  in  equity 

The  petitioner  is  entitled  to  the  order  he  asks."    At  p.  589, 

"Where  a  vendee  refuses  to  fulfill  his  contract,  and  the  vendor 
subsequently  parts  with  the  subject  of  the  sale,  and  thus  puts  it 
out  of  his  power  to  perform  his  contract,  the  only  remedy  left 
him,  in  such  a  condition  of  affairs,  is  an  action  against  the  vendee 
for  the  loss  of  the  bargain."  Opinion  cited  was  Vice-Chancellor 
Van  Fleet's  Decision  of  Court  of  Errors  found  in  40  E.  279.  In 
Smith  V.  Cunningham,  69  E.  622  (Chan.  1905),  and  cases  cited. 

If  the  mortgagee  on  a  resale  receives  a  less  sum  than  if  the 
first  sale  had  been  consummated,  the  deposit  of  the  first  purchaser 
must  be  applied  to  the  loss.  In  Dodd  v.  Fisher,  57  L.  407  (Err. 
&  App.  1894),  Syllabus.  "Fisher  deposited  with  the  solicitor  of 
the  complainant  the  sum  of  $1,000,  to  get  a  postponement  of  a 
foreclosure  sale  for  ninety  days,  upon  the  understanding  that  if 
the  property  when  sold  should  not  bring  enough  to  pay  the  de- 
cree, then  enough  of  the  deposit  to  pay  the  deficit  should  be  re- 
tained. After  the  expiration  of  the  ninety  days,  the  property  was 
put  up  for  sale  and  struck  off  to  a  bidder  who  announced  that  he 
could  not  pay  the  twenty  per  cent,  required  by  one  of  the  condi- 
tions of  the  sale.  The  solicitor  of  the  complainant  advised  the 
sheriff  to  let  the  bid  stand.  The  bidder  turned  out  to  be  irrespon- 
sible, and  upon  a  resale,  the  property  brought  a  less  sum.  Held, 
that  Fisher's  right,  under  his  contract,  was  to  have  the  property 
sold  after  the  expiration  of  the  ninety  days,  in  the  manner  in 
which  judicial  sales  are  regularly  conducted;  that  the  sheriff  had 
the  right  to  consult  with  the  solicitor  of  the  complainant  in  respect 
to  his  course  of  conduct  under  the  circumstances,  and  that  the 
solicitor  had  the  right  to  give  his  advice ;  and  unless  such  advice 
was  given  under  such  circumstances  as  to  indicate  a  disregard 
of  Fisher's  rights,  the  deposit  of  Fisher  is  not  discharged  from 
liability  to  make  good  the  deficit."    Discretion  of  Sheriff  discussed 
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in  citations.  In  Winants  v.  Traphagen,  66  E.  455  (Err.  &  App. 
1904).  Syllabus.  "A  mortgagor  •  purchased  the  mortgaged 
premises  at  a  foreclosure  sale,  and  deposited  with  the  sherifiF  ten 
per  cent,  of  the  amount  of  his  bid.  Upon  his  failure  to  complete 
the  purchase,  complainant's  solicitors  procured  an  order  directing 
the  sheriif  to  retain  the  deposit  to  meet  any  deficiency  on  a  resale. 
Subsequently,  the  mortgagor,  at  the  request  of  the  complainant's 
solicitors,  gave  them  an  order  upon  the  sheriff  for  the  money. 
The  sheriff  refused  to  pay  because  of  the  outstanding  order  to 
retain  it. — Held,  that  it  was  the  duty  of  complainant's  solicitors 
to  secure  a  revocation  of  the  order,  and  that  the  mortgagor  was 
entitled  to  a  credit  upon  the  decree  as  of  the  date  of  his  order 
upon  the  sheriff."  In  Dinsmore  v.  Westcott,  25  E.  302  (Chan. 
1874).  On  petition  to  be  relieved  from  bid.  Date  of  subpoena, 
and  defect  in  affidavit  as  to  showing  defendant  party's  P.  O.  ad- 
dress may  be  corrected  so  as  to  correspond  with  the  facts. 

In  Oakley  v.  Shaw,  69  Atl.  462  (Chan.  1908),  Syllabus  by  the 
Court.  "2.  The  act  of  April  20,  1906  (P.  L.  p,  269),  is  intended 
to  require  notice  to  prospective  bildders  at  foreclosure  sales  of 
any  defect  in  or  cloud  upon  the  title  which  would  render  it  un- 
marketable, or  of  the  existence  of  any  lien  or  incumbrance  upon 
the  premises,  and  one  having  notice  of  any  such  defect,  or  cloud, 
or  lien,  or  incumbrance  has  no  standing  to  be  relieved  from  his 
bid,  because  he  did  not  obtain  that  notice  in  the  manner  and  form 
prescribed  by  the  statute.  3.  The  object  of  the  Act  of  April  20, 
1906  (P.  L.  p.  269),  [Com.  St.  p.  4686,  section  35],  is  to  relieve 
bidders  at  foreclosure  sales  from  having  unmarketable  or  incum- 
bered titles  thrust  upon  them,  when  they  had  no  notice  of  the 
estate  or  interest  to  be  sold,  or  of  the  defects  in  the  title,  or  liens 
or  incumbrances  thereon,  with  the  approximate  amount  thereof; 
and  one  who  has  notice  should  not  be  relieved  under  the  act  re- 
ferred to,  no  matter  how  he  acquired  that  notice.  The  statute  is 
entirely  remedial,  and  should  not  be  extended  to  one  whose  claim 
to  the  remedy  is  without  equity.  4.  A  defendant  who  made  the 
mortgage  foreclosed,  and  who  also  made  a  prior  mortgage  upon 
the  same  premises,  will  not  be  heard  to  say  that  he  should  be  re- 
lieved of  his  bid  because  no  notice  of  the  prior  mortgage  on  the 
premises  was  inserted  in  the  notice  and  advertisements  of  sale  and 
in  the  conditions  of  sale ;  for  having  created  the  situation  against 
which  he  asks  to  be  relieved,  and  seeking  to  take  advantage  of 
that  situation,  he  is,  with  respect  to  it,  without  equity." 

In  De  Kay  v.  Hackensack  Water  Company,  7  N.  J.  L.  J.  368 
(Chan.  1884).  "In  a  cause  like  this  in  which  the  bill  was  filed  by 
the  bondholders  and  not  the  trustee,  the  trustee  upon  bidding  on 
the  property  must  pay  the  ten  per  cent.,  as  if  he  were  a  stranger." 

817,  Setting  Sale  Aside.  "He  shows  it  to  be  the  settled  prac- 
tice in  courts  of  equity,  that,  for  sufficient  cause,  sales  under  their 
decrees  may  be  set  aside  by  an  order  in  the  original  suit,  as  well 
after  as  before  confirmation  and  conveyance,  and  that  the  allow- 
ance or  denial  of  such  an  order  is  a  proper  subject  for  appeal. 
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either  by  the  parties  to  the  suit  or  by  the  purchaser."  Mutual 
Life  Ins.  Co.  v.  Sturges,  33  E.  330  (E^r.  &  App.  1880).  A  prior 
mortgage  postponed  to  a  subsequent  one  made,  relying  upon 
agreement  to  that  effect  made  with  a  surviving  partner  and  man- 
aging executor.  In  Hoffman  v.  Godfrey,  79  E.  618  (Ei:r.  &  App. 
191 1 ),  "In  the  absence  of  fraud,  irregularity,  accident  or  mistake, 
judicial  sales  will  not  be  set  aside  for  inadequacy  of  price,  unless 
the  inadequacy  is  so  gross  as  to  justify  an  inference  of  fraud." 
Tenant  in  common  did  not  attend  sale  relying  on  opinion  of  cer- 
tain other  co-tenants  as  to  the  price  likely  to  be  obtained  at  public 
sale.  Co-tenants  subsequently,  without,  by  any  unfair  collusion 
or  contrivance  with  the  purchaser  at  the  sale  unfairly  influencing 
the  sale,  became  partners  with  purchaser.  Sale  not  set  aside. 
In  New  York  Life  Ins.  Co.  v.  Murphy  et  al.,  25  Atl.  381  (Chan. 
1892),  affirmed  30  Atl.  429  (Err.  &  App.  1893).  Syllabus. 
"Where  real  estate,  estimated  by  several  persons  to  be  worth 
$25,000  is  sold  at  sheriff's  sale  on  foreclosure  of  mortgages  for 
$19,475,  and  an  advance  offer  of  $1,000  is  made  by  one  person, 
the  sale  will  not  be  set  aside  for  inadequacy  of  price."  No  con- 
fusion of  bidders.  In  Cawley  v.  Leonard,  28  E.  470  (Err.  & 
App.  1877),  "Brinkerhoff  v,  Franklin,  6  C.  £.  Gr.  334,  [Chan. 
1871],  cites  many  cases  for  the  rule  that  an  enrollment  will  be 
vacated  and  a  decree  .opened  where  it  has  been  made  unjustly 
against  a  right  or  interest  that  has  not  been  heard  or  protected, 
and  this  has  been  done  without  laches  or  fault  of  the  party,  who 
applies [Not  made  a  party  because  instrument  not  re- 
corded:    same    explained.     Purchasers    charged    with    notice.] 

There  is  much  to  show that  she  has  been  surprised,  and 

that  she  has  such  merits  as  claim  a  hearing  from  the  court."  In 
Brinkerhoff  v.  Franklin,  supra,  Application  to  vacate  enrollment 
of  final  decree,  granted.  On  bill  confessed,  an  irregular  decree 
and  one  which  the  court  had  no  authority  to  make  was  made, 
postponing  a  mortgage  to  judgment  creditors.  In  Hazard  v. 
Hodges  et  al.,  17  E.  125  (Chan.  1864),  Sheriff  under  an  honest 
mistake,  relying  upon  a  supposed  entry  in  his  docket,  stated  to 
owner  of  equity  of  redemption  that  the  sale  had  been  adjourned, 
but  corrected  his  mistake  in  time  for  petitioner  to  be  present  at 
the  sale.  "It  can  be  of  no  avail  to  open  the  sale,  unless  the  peti- 
tioners are  willing  to  bid  that  amount  [what  is  due  on  complain- 
ants execution]    upon  a  resale If  the  petitioners  decline 

to  make  that  stipulation,  the  rule  to  show  cause  [to  set  aside  the 
sheriff's  sale]  must  be  discharged." 

In  State  Mutual  B.  and  L.  Ass'n  v.  O'Callaghan,  67  E.  103 
(Chan.  1904).  Syllabus.  "On  the  foreclosure  of  a  mortgage  a 
decree  pro  confesso  was  taken  and  an  order  of  reference  made  to 
a  master  to  report  the  amount  due.  Defendant  petitioned  the 
court  to  correct  the  decree  before  sale,  claiming  that  the  decree 
was  for  too  large  a  sum,  exceeding  by  about  five  per  cent,  the 
sum  admitted  to  be  due.  The  petition  was  denied.  On  appeal 
from  the  order  denying  the  petition,  and  from  so  much  of  the 
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decree  as  adjudged  the  amount  due  and  directing  a  sale  of  the 
property,  the  court  revefsed  the  order  denying  the  petition. 
Thereafter  defendant  moved  that  the  sale  under  the  foreclosure, 
made  and  confirmed  pending  the  appeal,  be  set  aside. — Held,  that 
though  the  court  on  appeal  determined  that  the  owner  of  the 
equity  of  redemption  of  mortgaged  premises  has  the  abscrfute 
right  to  have  the  precise  amount  due  on  the  mortgage  judicially 
settled  before  the  sale  of  the  premises  can  take  place,  the  sale 
would  not  be  set  aside."  Consult  case.  In  Walker  v.  Mont- 
clair  &  Greenwood  Lake  Railway  Co.,  36  E.  525  (Chan.  1879). 
Competition  stifled  by  the  act  of  petitioner's  agent  from  which  no 
injury  arises :  and  the  extension  of  the  advantages,  accruing  from 
an  agreement  limited  to  certain  bondholders,  to  all  bondholders 
on  equitable  terms,  will  not  set  aside  a  sale ;  In  Strong  v.  Smith, 
68  E.  653  (Err.  &  App.  1904),  and  cases  cited.  Where  holders 
of  third  and  fourth  mortgages  had  relied  on  their  broker  to  in- 
form them  of  the  day  of  sale  of  premises,  which  were  at  once 
sold  after  stay  of  sale  was  set  aside,  the  sheriff  having  in  the 
meantime  adjourned  the  sale  by  weekly  adjournments  not  ad- 
vertised, such  mortgagees  can  have  the  sale  set  aside.  "In  this 
case  the  sale  is  not  to  an  indifferent  party,  but  to  a  prior  incum- 
brancer, who  can  suffer  no  injury  if  protected  in  the  pa)rment  of 
his  debt,  and  the  controlling  of  judicial  sales  to  bring  about  equita- 
ble results  has  long  been  the  practice  of  the  courts  of  this  state. 
[Inadequacy  of  price  alone  did  not  warrant  an  order  for  resale.] 

It  seems  to  me  the  property  has  been  sacrificed,  so  far  as 

concerns  the  interests  of  the  third  and  fourth  mortgagees,  and  if 
they  are  willing  to  insure  a  purchaser  who  will  bid  a  sufficient 
sum  to  indemnify  the  first  and  second  mortgagees  against  loss, 
an  equitable  disposition  of  this  application  [to  set  aside  the  sale] 
requires  that  they  should  have  such  opportunity."  In  Bliss  v. 
New  York  Life  Ins.  Co.,  51  E.  631,  633  (Err.  &  App.  1893),  "If, 
however,  the  sale  was  so  managed  as  to  discourage  bidders  and 
to  result  in  a  considerable  sacrifice,  that  circumstance  might,  as  it 
seems  to  me,  justify  the  court  in  setting  aside  the  sale,  even 
though  the  purchaser  (as  is  the  case  here)  had  nothing  to  do  with 
such  mismanagement The  precise  point  made  by  the  coun- 
sel for  Mr.  Bliss  on  these  facts  is  that  the  bidders  were  confused 
and  did  not  bid  as  much  as  they  would  have  done  if  the  sale  had 

been  conducted  diflFerently I  am  unable  to  see  how  any 

confusion  of  mind  could  occur  with  any  [as  here]  intelligent 
bidder."  See,  Ryan  v.  Wilson,  64  E.  806  (Err.  &  App.  1902), 
Not  a  mortgage  case. 

In  Guarantee  Trust  and  Safe  Deposit  Co.  v.  Jenkins,  40  E. 
451  (Chan.  1885),  Syllabus.  "At  the  sale,  a  certificate  of  taxes 
was  produced  by  the  solicitor  of  complainant,  showing  over 
$2,100  of  assessments ;  the  fact  was  announced  at  the  same  time; 
it  is  insisted  that  there  were  less  than  $1,000  that  could  be  en- 
forced, the  rest  being  outlawed. — Held,  that  this  is  not  ground 
for  setting  aside  the  sale,  it  not  appearing  that  any  one  was  mis- 
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led. — Held,  also,  that  the  presumption  is  that  the  paper  was  pro- 
duced and  statement  made  for  a  proper  purpose."  By  the  Court,, 
p.  453.  "It  does  not  appear  that  any  person  was  in  any  wise  mis- 
led, or  that  any  one  hesitated  or  refused  to  bid  because  of  anything 
that  was  said  or  done  respecting  the  taxes.  This  consideration, 
I  think,  is  very  important,  where  an  effort  is  made  to  have  the 
court  reject  a  judicial  sale  upon  the  ground  of  alleged  fraud." 
In  Wetzler  v.  Schaumann,  24  E.  64  (Chan.  1873).  "There  can 
be  no  question  of  the  power  of  the  court  to  set  aside  sheriff's 
sales  under  the  process  of  this  court,  where  there  is  a  gross  in- 
adequacy of  price,  and  the  party  whose  interest  is  injuriously 
affected  by  the  sale  has  been  prevented,  by  mistake  or  misappre- 
hension, from  attending  it.  [Cites  4  N.  J.  cases.] It,  there- 
fore, was  sold  to for  a  little  over  half  its  value.     They 

having  contributed  (innocently,  no  doubt)  [by  stating  to  him 
that  the  property  was  to  be  sold  on  a  different  day]  to  the  peti- 
tioner's mistake,  ought  not  to  be  permitted  to  take  advantage  of 
it.  When  they  bid  on  the  property,  they  had  reason  to  believe 
that  petitioner's  absence  from  the  sale  was  due  to  the  communica- 
tion they  had  made  to  him  on  the  subject.  The  court  will  not, 
where  property  is  sold  under  its  process  for  a  grossly  inadequate 
price,  permit  one  who,  however  innocently  and  unintentionally, 
contributes  to  the  mistake  of  the  owner,  by  which  he  is  misled  as 
to  the  time  of  sale,  to  take  advantage  of  the  mistake  by  a  volun- 
tary purchase  of  the  property  at  the  sale."  In  Kloepping  v.  Stell- 
macher,  21  E.  328  (Chan.  1871).  Gross  inadequacy  of  price 
and  mistake.  For  same  reasons,  Raphael  v.  Zehner,  56  E.  836 
(Err.  &  App.  1898). 

In  Schilling  v.  Lintner,  43  E.  445  (Chan.  1887).  Property  of 
old  German  woman,  worth  $2,000,  sold  for  $1,380.  "It  is  very 
difficult  for  a  court  of  equity  to  make  up  its  mind,  under  such  cir- 
cumstances, to  deprive  an  individual  of  her  estate  when,  by  refus- 
ing to  do  so,  it  takes  nothing  from  another  except  the  right  which 

that  other  has  acquired  by  a  bid  at  auction Mrs.  Lintner 

swears  that  she  expected   [though  regularly  served  with 

subpoena]  the  notice  of  sale  would  be  posted  on  her  house,  and 
for  this  she  waited."  In  Campbell  v.  Gardner,  11  E.  429  (Chan. 
1857),  a  leading  case.  An  aged  woman,  misled  by  the  statement 
of  her  brother  as  to  the  nature  of  the  process  duly  served  upon 
her,  beitig  the  only  party  to  the  suit,  though  there  was  another 
necessary  party,  can  have  the  sale  set  aside  as  against  the  mort- 
gagee-purchaser, provided  she  offers  to  pay  all  the  money  due 
upon  the  decree  and  costs.  In  Kirkpatrick  v.  Corning,  38  E.  249 
(Err.  &  App.  1884).  On  demurrer,  bill  was  re'tained  because 
charge  was  expressly  made  of  a  fraudulent  scheme  to  deter  bid- 
ders: S.  C.  48  E.  302  (Err.  &  App.  1891).  The  surviving  part- 
ner of  a  firm  and  its  receiver  made  a  statement,  unauthorized  by 
the  mortgagee-purchaser,  who  purchased  same  at  an  inadequate 
price  and  there  was  no  actual  competition  in  the  bidding.  The 
representative  of  the  deceased  partner's  interest  could  have  relief 
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either  by  a  resale  or  by  redemption  on  equitable  terms.  In  Daw- 
son V.  Drake,  29  E.  383  (Chan.  1878).  A  resale  was  ordered,  on 
terms,  upon  the  petition  of  a  second  mortgagee,  (first  mortgagee 
was  the  purchaser  at  his  own  foreclosure),  who  neither  bid  nor 
took  any  steps  to  get  bidders,  relying  on  unkept  assurances  re- 
ceived by  him  from  the  complainant  that  there  would  be  such 
competition  at  the  sale  as  would  secure  his  claim,  naming  a  person 
with  the  amount  that  he  would  give  and  also  what  amount  he 
himself  would  bid  it  up  to.  In  Banta  v.  Brown,  32  E.  43  (Chan. 
1880).  "The  purchaser  is  chargeable  with  no  fraud  or  evil  prac- 
tice in  the  matter,  but  through  the  misapprehension  of  Demarest, 
[a  bidder],  arising  from  what  his  counsel  testifies  was  said  by 
the  complainant's  solicitor,  she  was  enabled  to  obtain  the  property 

at  a  price  [about  half  its  value] This  misapprehension  is, 

under  the  circumstances,  ground  for  setting  aside  the  sale." 

In  N.  J.  Sinking  Fund  Com'rs  v.  Peter,  32  E.  115  (Chan.  1880). 
"The  application  [for  resale]  is  based  on  the  allegation  that  they 
permitted  the  bank's  property  to  be  struck  off  at  a  price  less  than 
they  would  otherwise  have  done  but  for  the  conviction  that  they 
were  entitled  to  recover  the  whole  of  the  deficiency  from  the 
bank."  Resale  ordered  on  terms.  In  Seaman  v.  Riggins  and 
Moir,  2  E.  214  (Chan.  1839).  Sale  set  aside,  when  agent  of  a 
second  mortgagee  whose  mortgagor  was  insolvent,  intending  to 
be  at  the  sale,  missed  the  road,  and  first  mortgagee's  solicitor  in- 
nocently gave  wrong  information,  and  sheriff  should  have  ad- 
journed the  sale,  as  there  was  only  one  bidder  or  waited  until  a 
later  hour.  In  Large  v.  Ditmars,  27  E.  407  (Chan.  1876).  Re- 
demption granted,  on  terms,  because  the  owner  of  the  premises 
was  surprised  by  sheriff's  refusal  to  adjourn  sale.  In  Van 
Winkle  v.  Steams,  27  E.  238  (Chan.  1876).  Where,  at  the  re- 
quest of  the  owner  of  the  property,  a  voluntary  mortgage  is  fore- 
closed and  premises  purchased  by  said  owner — said  mortgagor 
being  ignorant  of  his  liability  for  deficiency  until  after  the  sher- 
iff's sale  had  taken  place — ^the  property  selling  for  only  about  one- 
fifth  of  its  value,  the  sale  ought  not  to  stand.  In  Heintze  v. 
Bentley,  34  E.  562  (Err.  &  App.  1881).  Where  a  mortgage  had 
been  innocently  drawn  for  a  larger  sum  than  was  ever  intended 
to  be  advanced  upon  it,  and  a  creditor  of  the  mortgagor  had  re- 
frained from  bidding  at  the  sale  of  the  premises,  because  he 
thought  that  no  reasonable  price  could  produce  anjrthing  toward 
the  payment  of  his  debt — such  mortgagee  being  the  purchaser — 
sale  will  be  set  aside,  even  though  mortgagee  had,  meanwhile, 
conveyed  the  premises  to  the  mortgagor's  wife,  according  to  an 
agreement  with  the  mortgagor,  at  the  time  of  sale,  that  she  might 
redeem  the  property  on  paying  what  was  due  him. 

In  Parkhurst  v.  Cory,  11  E.  235  (Chan.  1856).  "The  very 
fact  of  his  [party  defendant,  served  with  subpoena]  defect  of 
eyesight,  so  as  to  prevent  his  seeing  the  notice  of  sale  in  print, 
should  have  admonished  him  to  rely  upon  other  sources  of  in- 
formation.    It  was  his  own  neglect  that  prevented  his  knowing 
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of  the  sale,  and  the  neglect  was  such  as  ordinary  prudence  would 
have  guarded  against.  Surprise  is  one  of  the  grounds  upon  which 
the  court  interferes,  and  orders  a  resale,  when  a  party  has  suf- 
fered loss  by  the  property's  having  been  sacrificed.  But  where 
the  surprise  is  owing  to  the  neglect  of  the  party  injured,  and  is 
of  a  character  which  would  have  been  avoided  by  the  exercise  of 
ordinary  prudence,  as  a  general  rule  the  court  will  not  interfere. 
If  the  petitioner  was  surprised  by  the  sale,  he  ought  not  to  have 
been.  The  surprise  was  not  created  ty  misconduct  or  inadvert- 
ence of  any  third  person,  but  by  the  sheer  neglect  and  inatten- 
tion of  the  petitioner  himself."  In  Carpenter  v.  Smith,  30  E. 
463  (Chan.  1879).  Surprise  through  negligence  of  petitioner's 
solicitor  to  attend  sale,  and  possible  merits,  sets  aside  the  sale. 
Same  reason,  In  Mutual  Benefit  Life  Ins.  Co.  v.  Gould,  34  E. 
417  (Chan.  1881),  In  Workingmen's  Mut.  Bldg.  Ass'n  v.  Mc- 
Gillick,  28  Atl.  468  (Chan.  1^4),  and  cases  cited.  Syllabus. 
"The  attorney  for  defendants,  who  had  a  three-fourths  interest 
in  lands  sold  on  foreclosure,  attended  at  the  time  and  place  of  sale 
twelve  times,  but  the  sale  was  adjourned  each  time  in  the  interest 
of  complainant.  •  He  intended  to  attend  on  the  day  the  land  was 
sold,  and  bid  on  the  property,  and  so  informed  complainant's  at- 
torney the  evening  before ;  but,  being  busy  at  the  time,  the  hour 
of  sale  passed  without  his  noting  it  until  about  ten  minutes  after 
the  sale,  when  such  attorney  informed  him  it  had  been  made. 
He  endeavored  to  have  the  land  re-offered,  but  failed.  Twenty 
minutes  after  the  hour  fixed  for  the  sale,  the  sheriff  sold  the  land, 
to  a  party  interested  in  the  property,  on  a  single  bid  for  about 
half  its  value.    Held,  that  the  sale  should  be  set  aside." 

In  Avon-by-the-Sea  Land  and  Improvement  Co.  v.  Finn,  56  E. 
811,  813  (Err.  &  App.  1898),  and  cases  cited,  Where  a  sheriflF, 
contrary  to  the  request  of  the  mortgagor,  but  in  compliance  with 
the  request  of  the  mortgagee,  who  himself  became  the  purchaser 
under  his  own  foreclosure,  sold  lots  in  bulk  rather  than  in  parcels, 
obtaining  less  than  half  its  value,  petitioner  therefore  will  be 
granted  a  resale  on  terms,  "The  uniform  practice  of  court  of 
equity when  a  resale  of  property  is  ordered  because  of  sup- 
posed sacrifice  of  value,  is  to  impose  terms  to,  at  least,  secure 
against  loss  the  holder  of  the  decree;  frequently  to  guarantee  a 
substantial  increase  of  bid  at  the  new  sale That  the  mort- 
gagee was  the  purchaser  does  not  affect  the  situation A 

mortgagee'  buying  in  at  his  own  sale  has  the  same  rights  that  any 
other  purchaser  would  have."  Comp.  Kirkpatrick  v.  Coming, 
48  E.  302  (Err.  &  App.  1891),  and  Campbell  v.  Gardner,  11  E. 
430  (Chan.  1857).  In  Morris  v.  Woodward,  25  E.  33  (Chan. 
1874).  "His  refusal  [sheriff's  refusal  to  adjourn  a  sale]  would 
have  been  unreasonable  but  for  the  fact  that  the  petitioner  had 
committed  waste  on  the  premises  to  such  an  extent  as  to  render 
it  necessary  for  the  complainant  to  apply  to  the  court  to  restrain 

him Between  the  two  sales  the  complainant  [holder  of  the 

second  and  fourth  mortgages]  approached  him  [third  mortgagee 


512  SALE. 

who  had  bid  at  the  first  sale  $7,500]  and  requested  him  not  to 
bid  on  th€  property,  and  offered  to  pay  him  his  claim  if  he  would 

not  bid.     To  this  he  acceded,  and in  view  of  the  bargain 

made  between  him  and  the  complainant  did  not  bid,  and  the  con- 
sequence was  that  the  latter  bought  the  property  at  his  single  bid 
of  $5, 000.  That  agreement  was  contrary  to  the  policy  of  the 
law."  Sale  set  aside  on  motion  of  owner  of  the  equity  of  redemp- 
tion. Van  Dyke  v.  Van  Dyke,  31  E.  178  (Chan.  1879),  Based 
on  same  fraudulent  principle  as  last  case.  A  creditor  of  an  estate 
can  apply  by  petition,  when  the  administrator  of  said  estate  re- 
fuses to  apply  to  have  a  sale  set  aside,  **He  appears  in  behalf  of 
the  creditors  of  the  estate,  and  might  be  permitted  to  do  so,  under 
the  circumstances,  in  the 'name  of  the  administrator,  the  court 
imposing  such  terms,  if  any,  as  it  might  deem  proper  for  the  in- 
demnity of  the  administrator  in  the  premises.  The  creditors  may 
avail  themselves  of  the  administrator's  name  and  standing  in  the 

suit  for  their  protection And,  if  occasion  require,  may  be 

permitted  to  intervene  in  their  own  names  to  protect  their  inter- 
ests."    In  Day  v.  Lyon,  11  E.  333  (Chan.  1857),  "I  shall  dismiss 

this  petition Because  it  does  not  appear,  by  the  pleadings  in 

the  suit  or  by  the  petition,  that  the  petitioner  has  any  interest  in 
the  premises."  In  D.,  L.  &  W.  R.  R.  Co.  v.  Scranton,  34  E.  429 
(Chan.  1881).  Syllabus.  "Where  the  owner  of  the  equity  of 
redemption  in  mortgaged  lands  has  assigned  for  the  benefit  of 
his  creditors,  he  retains  such  an  interest  that  he  may  apply  to  set 
aside  a  sale  of  the  lands  under  foreclosure,  notwithstanding  the 
assignment." 

818.  Confirmation.  "  The  general  settled  rule,  therefore,  is 
that  where  the  sale  is  made  for  a  fair  price  and  in  good  faith,  and 
there  is  no  irregularity,  fraud,  mistake,  or  legal  surprise,  with 
which  the  purchase  [r]  is  or  ought  to  be  chargeable,  the  subse- 
quent offer  by  another  bidder  of  a  higher  price  is  not  of  itself 

sufficient  reason  for  refusing  confirmation.' The  latest  case 

in  the  Court  of  Appeals affirms  the  rule  to  be  'that  in  the 

absence  of  fraud,  irregularity,  accident  or  mistake,  judicial  sales 
will  not  be  set  aside  for  inadequacy  of  price  unless  the  inade- 
quacy is  so  gross  as  to  justify  an  inference  of  fraud.' As 

to  the  rumor,  [that  bidding  would  be  so  spirited  that  the  premises 
would  sell  for  a  very  high  price,  and  so  prejudiced  the  sale] ,  very 
vague  in  itself,  neither  the  persons  who  conducted  the  sale  nor 

the  purchaser  are  shown  to  have  had  anything  to  do  with  it 

The  sale  must  be  confirmed."  Krieger  v.  Scheuer  et  al.,  86  Atl. 
534  (Chan.  1913),  and  cases  cited.  In  Rowan  v.  Congdon,  53  E. 
386  (Err.  &  App.  1895),  "The  attention  of  this  court  is  arrested 
by  two  circumstances — first,  that  the  mortgagor  actually  paid  in 
cash  the  sum  of  $4,698  in  fruitless  endeavors  to  save  her  prop- 
erty ;  and  second,  that  some  proof  is  offered  that  but  for  a  mis- 
apprehension as  to  the  time  of  sale  a  purchaser  who  was  willing 
to  give  $25,000  for  the  property  could  have  been  had."  Resale 
directed  on  terms.     Property  bought  in  by  mortgagee  for  $10,- 
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041.06.    In  Berbeck  Inv.  Savings  and  Loan  Co.  v.  Gardner,  55  E. 
633  (Chan.  1897),  ''(Gen.  Stat  p.  21  n),  [Com.  St.  p.  3422,  sec- 
tion 50] .... .  .and  that  the  sale  'shall  not  be  confirmed  unless  the 

court  is  satisfied,  by  evidence,  that  the  property  has  been  sold  at 
the  highest  and  best  price  that  the  same  would  then  bring  in  cash, 
and  such  evidence  may  be  in  the  form  of  affidavits.'  It  has  been 
held  [citing  4  N.  J.  cases]  that  this  act  was  intended  to  apply  not 
only  to  cases  where  there  was  likely  to  be  a  decree  for  deficiency, 

but  to  all  sales [Sheriflf's  duty  to  adjourn  when  he  sees  a 

sacrifice  is  to  be  made.]  How  else  can  he  make  the  usual  affi- 
davit that  the  property  brought  the  highest  and  best  price  that  it 
would  bring  in  cash?"  In  D.,  L.  &  W.  R.  R.  Co.  v.  Scranton, 
34  E.  433  (Chan.  1881),  *'The  design  of  the  legislature  in  re- 
quiring judicial  action  on  every  such  sale,  was  not  that,  through 
the  setting  aside  of  sales,  mortgaged  property  might  be  saved 
from  effectual  sale  until  an  adequate  price  for  it  should  have 
been  obtained,  but  that  those  interested  in  having  the  property 
well  sold  might  have  opportunity  to  object  to  the  sale;  and  if  it 
should  appear  that  the  property  had  not  brought  the  highest  price 
it  would  bring  at  sheriff's  sale,  for  cash,  the  sale  might  be  set 

aside And  there  is  not  even  any  assurance  that  if  the  sales 

be  set  aside,  the  properties  will  bring  as  much  on  a  resale."  In 
Miller  et  al.  v.  Kendrick  et  al,  15  Atl.  259  (Chan.  1888),  An 
extreme  case.  A  master  reported  in  what  parcels  the  land  should 
be  sold.  No  one  objected  to  said  report  until  after  there  was  an 
experiment  in  offering  the  premises  for  sale.  The  mortgagee  was 
the  purchaser.  Though  mortgagor  could  be  charged  with  much 
negligence  and  trifling — sale  will  be  set  aside  on  terms. 

In  Guarantee  Trust  and  Safe  Deposit  Co.  v.  Jenkins,  40  E.  454, 
457  (Chan.  1885),  and  cases  cited,  "Until  that  fact  [that  the  price 
at  which  the  lots  sold  was  grossly  inadequate]  is  established 
it  would  be  a  very  dangerous  doctrine  to  hold  that  a  ju- 
dicial sale  is  not  lawful  because  the  officer  failed  to  describe  [in 

the  advertisement]  all  the  improvements  upon  the  land 

The  defendant insists  that  the  premises  will  sell  for  more 

at  a  resale.  But  no  one  has  offered  more,  and  no  pretence  is 
made  that  anyone  can  be  produced  who  will  offer  more.  This 
is  important Nor  is  there  any  assurance  that  the  price  al- 
ready bid  for  the  costs  to  be  incurred  and  interest  to  accrue  will 
be  secured  to  the  complainant.  I  cannot  disregard  this  considera- 
tion  The  proceeding  having  been  regular,  the  sale  fair  and 

free  from  fraud every  presumption  is  in  favor  of  the  ap- 
plication to  confirm  the  sale  on  the  ground  that  the  statute  has 
been  complied  with.  This  presumption  has  not  beeii  overcome 
or  shaken  in  the  least."  In  Cropper  v.  Brown,  76  E.  416,  421 
(Chan.  1909),  Very,  very  many  cases  cited.  "'The  sheriflf's 
deed,  when  delivered,  has  relation  back  to  the  time  of  the  sale 
of  which  it  is  the  consummation The  precise  point  in- 
volved in  the  question  before  me  is :  upon  whom  should  fall  the 
loss  occasioned  by  a  fire  occurring  after  a  contract  of  sale  and 
33 
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before  the  delivery  of  the  deed  [under  a  judicial  sale] By 

a  completed  contract  of  sale  the  vendee  requires  an  insurable  in- 
terest in  the  premises Irrespective of  whether  or  not 

he  has  taken  possession.  It  is  not  the  fact  of  possession  whicn 
creates  the* beneficial  equitable  right  in  him;  it  is  by  force  of  the 
contract.     Both  the  vendor  and  vendee  have  insurable  interests. 

The  loss  occasioned  by  this  fire  falls  upon  the  purchaser  at 

the  sheriflF's  sale."  In  State  Mutual  B.  &  L.  Ass'n  v.  O'Cal- 
laghan,  67  E.  104  (Chan.  1904).  Syllabus.  "A  mortgagor  neg- 
lecting to  give  notice  at  the  sale  under  the  foreclosure  decree  of 
his  appeal  from  an  order  denying  his  application  to  correct  the 
amount  adjudged  by  the  decree  to  be  due  the  mortgagee,  and  fail- 
ing to  except  to  the  confirmation  of  the  sale,  is,  as  against  the 
purchaser,  estopped  from  claiming  that  the  sale  is  invalid."  No- 
tice of  appeal  had  been  filed. 

In  Monclair  Building  &  Loan  Association  v.  Farmer,  67  Atl. 
853  (Chan.  1907),  and  cases  cited,  Where  a  bid  is  claimed  by  two 
or  more  persons,  and  there  is  really  good  ground  for  dispute  as 
to  the  claim  to  the  bid,  and  the  sale  price  is  grossly  inadequate, 
induced  by  this  misapprehension  and  mistake,  there  should  be  a 
resale  of  th€  premises,  on  Terms.     "It  is  shown  that  the  property 
is  worth  $1,600  and  that  Mr.  Farmer  [one  of  the  said  bidders]  is 
willing  to  bid  that  amount  at  another  sale.     The  discrepancy  be- 
tween $1,600  and  $610  is  almost  enough  in  itself  to  throw  doubt 
upon  the  sale,  but,  taken  in  connection  with  the  mistake  made  by 
Flannigan  [agent  for  Farmer]  and  the  undersheriff ;  I  think  it  is 
entirely  sufficient."     The  rights  of  infants  wer€  also  at  stake. 
Sale  of  both  tracts  vacated  at  purchaser's  request.     In  Porch  v. 
Agnew  Company,  66  E.  235  (Chan.  1904),  Sale  not  confirmed 
because  of  gross  inadequacy  of  price.     "This  property  was  of- 
fered for  sale  by  the  receiver,  not  by  an  ordinary  judicial  sale 
made  after  a  hearing  and  judgment  or  decree  thereon,  in  which 
the  rights  of  the  parties  have  been  inquired  into  and  established. 
This  sale  is  made  by  the  receiver  under  a  special  statutory  order 
of  the  court,   [Com.  St.  p.  1649,  section  81,  Sale  of  corporate 
property  by  receiver] ,  by  which  all  the  liens  antecedent  to  the  re- 
ceivership will  be  compulsorily  wiped  oflf  of  the  premises.     If  a 
foreclosure  of  the  mortgage  had  taken  place,  the  mortgagee  could 
have  selected  the  time  and  manner  of  the  sale;   he  could  have 
postponed  it  if  he  thought  the  price  offered  was  unfavorable — 
in  fact,  he  would  have  had  control  of  the  whole  transaction. 

That is  an  additional  reason  which  should  lead  this 

court to  hesitate  to  compel  [by  confirming  sale]  these  bond- 
holders to  accept  as  a  price  for  the  property  mortgaged  to  them, 
a  bid  of  only  one-seventh  of  the  amount  of  their  bonds."  In 
Oakey  v.  Shaw,  69  Atl.  462  (Chan.  1908),  Syllabus  by  the  Court. 
"The  only  office  of  a  written  objection  to  the  confirmation  of  a 
sheriff's  sale  in  foreclosure  under  the  act  of  March  12,  1880 
(P.  L.  p.  255),  [Com.  St.  p.  3422,  section  50],  and  rule  205  of 
this  court,  is  to  urge  the  overthrow  of  the  sale  upon  the  sole 
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ground  that  the  property  did  not  bring  the  highest  and  best  price 
that  could  be  obtained  for  it  in  cash ;  and  an  attack  upon  the  sale 
on  any  other  ground  must  be  made  the  basis  of  independent  ac- 
tion. Semble,  that  such  action  may  be  by  petition  in  the  cause 
in  which  the  sale  was  made."  In  Adams  Exp.  Co.  v.  Hoey  et  al., 
48  Atl.  824  (Chan.  1901),  "Whatever  was  said  by  the  solicitor  of 
the  complainants  was  accompanied  with  a  caution  not  to  rely  upon 
it.  Thus  warned,  it  was  the  duty  of  the  bidder  to  use  his  own 
knowledge  in  guaging  of  the  advisability  of  further  bidding.  Be- 
sides, there  is  nothing  to  assure  the  court  that  there  would  have 
been  a  higher  bid." 

In  Guarantee  Trust  and  Safe  Deposit  Co.  v.  Jenkins,  40  E. 
452  (Chan.  1885),  Standing  alone  and  unattended  by  any  fraud, 
property  may  be  struck  off  to  the  solicitor  of  the  complainant,  and 
the  report  of  sale  made  to  one  who  did  not  bid.     In  Worth  v. 
Newlin,  36  Atl.  30  (Chan.  1896),  sale  confirmed,     i.  Sheriff's 
watchman  refused  inspection  until  the  sheriff  should  come.     No. 
request  for  inspection  made  of  sheriff  after  his  arrival.     Sheriff 
was  willing  to  allow  inspection.    2.  The  real  (hotel)  and  per- 
sonal property  was  sold  together.    The  mortgage  was  executed 
as  a  real  estate  mortgage  only,  and  the  writ  directed  a  sale  of 
the  property  mortgaged  in  the  very  words  which  the  exceptant 
had  herself  used  in  describing  it  in  the  mortgage.     No  request 
was  made  to  the  sheriff  to  sell  hotel  and  furniture  separately. 
The  property  had,  at  the  last  two  sales  made  of  it,  been  sold  real 
and  personal,  as  an  entirety.     Sheriff's  opinion  was  that  the  prop- 
erty would  bring  a  better  price  when  sold  as  a  whole  than  when 
sold  separately.     In  Zimmerman  v.  Place,  6i   E.  275    (Chan. 
1901).     *'It  is  sufficient  to  say  that  they  [affidavits  as  to  instruc- 
tions given  by  the  complainant  to  his  solicitor  respecting  the  sale] 
fail  to  satisfy  me  that  the  solicitor  violated  or  neglected  any  in- 
struction given  him.     But  if  I  could  find  the  contrary  to  be 
proved,  no  ground  for  depriving  a  bona  fide  purchaser  at  the' 
sheriff's  sale  of  the  benefit  of  his  bid  can  be  discovered,  unless  the 
proof  shows  that  the  purchaser  knew  of  the  instructions,  or  at 
least  had  information  which  would  have  made  it  his  duty  to  in- 
quire in  respect  to  them.    The  affidavits  do  not  show  that  the 
purchaser  had  any  such  knowledge  or  information,  and  his  an- 
swering affidavit  is  full  and  explicit  in  denial  thereof."     Property 
brought  about  its  market  value.     Sale  confirmed. 

819.  Bipa.  Syllabus.  "On  foreclosure  of  a  mortgage  given 
by  a  riparian  owner  covering  the  shore  and  including  the  land 
lying  under  water  in  front  of  the  upland,  which  was  afterwards 
leased  from  the  state  and  improved  by  filling  below  high-water 
mark,  before  the  sale  is  ordered,  the  rights  of  the  mortgagee  in 
the  land  that  was  submerged  at  the  time  the  mortgage  was  given 
and  has  since  been  reclaimed,  should  be  defined.  2.  The  defend- 
ant company,  which  purchased  a  lease  of  the  land  under  water 
from  the  state  and  reclaimed  it  by  filling,  has  the  higher  title  and 
superior  right  to  be  first  paid  the  price  of  such  purchase  and  the 
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value  of  the  improvement."  Point  Breeze  Ferry  and  Imp.  Co. 
V.  Bragaw,  47  E.  298  (Err.  &  App.  1890). 

820.  Election.  "Where  a  sale  is  directed  to  be  made  of  lands, 
and  the  same  person  is  entitled  to  take  the  lands  that  would  take 
the  money  in  case  of  a  sale,  and  the  party  elects  to  take  lands,  a 
court  of  equity  will  not  disturb  the  election,  or  compel  a  sale. 

The  giving  of  the  mortgage  by  Albert,  was  a  clear  election 

on  his  part  to  take  land,  and  upon  no  principle  can  that  election 
be  now  disturbed."    Gest  v.  Flock  et  al.,  2  E.  115  (Chan.  1838). 

821.  Tmsts:  Befonnation  and  Acconnt  by  Tmstees.    Syllabus. 

"A  railroad  mortgage  made  to  trustees  without  words  of  inheri- 
tance, but  empowering  the  trustees,  on  default,  to  sell  the  mort- 
gaged premises  and  to  convey  to  the  purchaser  'all  the  estate, 
right,  property  and  interest,  and  to  the  same  extent  as  the  railroad 
company  had  therein  at  the  date  of  the  mortgage,  &c.,'  will  be 
rectified  so  as  to  convey  a  fee.  The  court  may  direct  the  trustees 
to  convey  all  their  title  to  the  purchaser  at  the  foreclosure  sale 
in  aid  of  the  execution."  Coe  v.  N.  J.  Midland  Railway  Co.,  31 
E.  106  (Chan.  1879).  Reversed,  but  not  on  this  point,  34  E. 
266  (Err.  &  App.  1881).  In  Raleigh  v.  Fitzpatrick,  43  E.  515 
(Chan.  1887).  A  cestui  que  trust,  who  seeks  to  set  aside  a  sale 
as  hostile  to  the  trust,  is  not  bound  to  accept  the  offer  of  the 
trustees  either  to  buy  his  interest  or  to  sell  their  own  to  him. 
"He  has  the  right  to  call  them  to  account  and  to  hold  them  to 
that  responsibility  or  accountability  which  the  law  imposes,  with- 
out any  assurance  of  indemnity  or  reward  from  him." 

822.  Sale  Does  Hot  Void  Policy.  Syllabus.  "The  policy  was 
to  become  void  upon  a  sale  or  alienation  of  the  property.  At  the 
time  of  the  fire,  a  decree  in  chancery  for  sale  of  the  property  on 
foreclosure  had  been  entered,  and  the  property  had  been  put  up 
for  sale  by  the  sheriflf  and  bid  in  by  the  morgtagee,  but  no  deed 
had  been  delivered,  and  because  of  the  fire  the  mortgagee  refused 
to  accept  a  deed.  Held,  that  the  policy  had  not  become  void  by 
sale  or  alienation,  and  that  the  original  owner  had  an  insurable 
interest  at  the  time  of  the  fire.**  Marts  v.  Cumberland  Ins.  Co., 
44 L.  478  (Sup.  Ct.  1882).  Comp.  Cropper  v.  Brown,  76  E.  418, 
&c.,  (Chan.  1909),  and  cases  cited. 

823.  Bestoration  of  Money  to  Purchaser.  "A  purchaser  at  a 
sheriff's  sale,  when  not  a  party  to  the  original  suit,  is  held  to  be 
made  a  party  by  the  purchase,  so  far  as  to  be  subject  to  the  juris- 
diction of  the  court  on  questions  arising  from  the  sale He 

may  be  held  to  have  a  standing  in  court  sufficient  to  be  heard 
upon  the  subject  of  the  disposition  of  the  purchase-money,  while 
still  in  court,  when  part  has  been  paid  by  him,  and  he  claims  the 
right  to  have  it  restored."  Syllabus.  "Where  a  party  has  become 
the  [substituted]  purchaser  at  a  sheriff's  sale,  at  the  request  of  the 
mortgagor,  and  has  paid  money  on  the  purchase,  he  cannot,  as 
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against  the  mortgagee  whose  claim  would  be  unsatisfied  if  the 
money  so  paid  was  restored  to  him,  have  such  money  repaid,  on 
the  ground  that  the  mortgagor  misrepresented  the  amount  he 
would  be  compelled  to  pay."  Shann  v.  Tones,  10  E.  252  (Chan. 
1868). 
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833.  Lien  Claimants  Who  Have  Not  Filed  Their  Liens,  Can  Assert  Their 

Right§  Against  the  Surplus  Money  Arising  from  the  Foreclosure 
Sale. 
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Who  May  Have  an  Interest  Therein  Should  be  Made  a  Party. 
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Upon  the  Decree,  When  Not  so  Applied,  Can  be  Recovered  as 
Money  Had  and  Received. 

841.  On  Foreclosure  by  First  Mortgagee,  the  Surplus  Over  Amount  Due 

Him  Will  be  Applied  to  the  Whole  Debts  Secured  by  the  Prop- 
erty. 
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Intestate  Mortgagor? 

824.  Snrplns  Honey  Stands  in  Place  of  Land  Itself.  Estate  by 
Entirety.  ''Surplus  money  arising  upon  a  sale  of  land  under  a  de- 
cree of  foreclosure  stands  in  the  place  of  the  land  itself  in  respect 

to  liens  upon  or  vested  rights  therein Oberle  v.  Lerch,  i8 

N.  J.  Eq 346 These  judgments   [against  husband] 

are  liens  upon  the  interest  of  the  defendant  John  H.  Dom  in 
the  fund  in  court,  which  fund  must  be  considered  to  be  held  by 
himself  and  wife  in  an  estate  by  entirety,  the  same  as  was  the 
land  before  its  sale  under  foreclosure.  The  fund  will  not  be  paid 
to  Mr.  and  Mrs.  Dorn  upon  their  petition  therefor,  but  it  will 
be  held  under  the  control  of  the  court  to  wait  severance  of  the 
estate  by  the  death  of  one  of  the  parties,  when  it  will  or  will  not 
become  available  in  satisfaction  of  the  judgments,  according  as 
the  judgment  debtor  survives  or  dies  before  the  other  tenant  by 
entirety."    Servis  v.  Dorn,  76  E.  243,  245  (Chan.  1909). 

826.  Fraud  by  a  Trustee.  Liability.  Sheriff  Accepting  of  Pur- 
chaser Beceipt  for  Surplus.  Syllabus:  "i.  A  judgment  creditor 
sold  under  execution  a  valuable  equity  of  redemption  in  mort- 
gaged premises,  and  became  the  purchaser  for  the  amount  of  his 
judgment.  Subsequently  he  sold  the  equity  to  defendants  for  a 
small  sum  on  their  fraudulent  representations  that  they  were 
acting  for  the  debtor,  and  title  was  conveyed  to  their  co-defendant. 
On  foreclosure  of  the  mortgage  the  premises  were  purchased  by 
the  co-defendant  at  a  fair  valuation,  which  exceeded  all  liens  by 
several  thousand  dollars.  Subsequently  the  defendants  fraudu- 
lently procured  an  order  authorizing  the  sheriff  to  accept  the  co- 
defendant's  receipt  for  the  surplus,  and  the  money  was  divided 
between  defendants. — Held,  on  a  bill  by  the  mortgagor,  that  the 
co-defendant  was  liable,  though  he  may  not  have  actively  par- 
ticipated in  the  fraud.  2.  The  co-defendant  was  liable  for  the 
amount  of  his  bid,  and  was  not  entitled  to  any  allowance  for  serv- 
ices or  counsel  fees 4.  Where  surplus  moneys  from  a  mort- 
gage foreclosure  were  involved,  and  the  purchaser  sought  to  be 
excused  from  paying  the  money  into  court,  it  was  contrary  to  good 
practice  to  permit  the  sheriff  to  accept  his  receipt  for  the  money 
without  summoning  all  the  parties  to  the  suit."  By  the  Court. 
"The  general  rule  is  well  settled,  as  it  seems  to  me,  that  a  person 
who  obtains  the  title  or  possession  of  another's  property  or  money 
through  the  fraud  of  his  agent  cannot  retain  such  possession  by 
setting  up  that  he  was  himself  innocent  of  the  fraud  and  did  not 
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authorize  it.    No  authority  is  necessary  for  this  position.    2.  Pom. 

Bq.  Jur.  section  gap The  case  presented  is  one  of  positive, 

actual,  deliberate  fraud  practiced  by  the  trustee  upon  his  cestui 
que  trust,  and  is  without  a  redeeming  feature  by  which  the  de- 
fendant's liability  can  be  ameliorated  in  the  least  degree.  There 
is  no  element  of  good  faith  in  it."  Johnston  v.  Reilly,  68  E.  130, 
150,  153  (Chan.  1904).  On  almost  identical  facts  p.  228;  In  76 
E.  217  (Chan.  1909).  Syllabus.  ''4.  Where,  in  a  suit  to  reach 
the  surplus  arising  from  a  foreclosure  sale,  it  is  shown  that  the 
defendants,  transferees  of  the  equity  of  redemption,  obtained  the 
transfer  through  fraud,  a  decree  for  the  loss  occasioned  to  the 
mortgagor  by  the  actions  of  the  transferees  may  be  had  against 
them  personally,  and  it  is  not  necessary  to  follow  the  property. 
5.  Laches  which  does  not  preclude  the  defendant,  but  injures 
only  the  complainant,  cannot  defeat  the  suit."  S.  C.  (on  appeal) , 
77  E.  555  (Err.  &  App.  1910).  Syllabus.  "In  a  suit  by  the  mort- 
gagor to  hold  them  liable  as  trustees  ex  maleHcio  for  the  surplus 
on  the  sale,  their  liability  was  measured  by  the  amount  of  the  bid 
at  the  sale  and  not  by  a  lesser  amount  subsequently  received  by 
them  on  sale  of  the  land ;  the  mortgagor  under  the  circumstances 
being  entitled  to  affirm  the  sale  and  thus  fix  the  liability  for  the 
amount  brought  thereat." 

826.  Decree  in  a  Previoiu  Cause,  without  Satisfaction,  Is  Ho 
Bar  to  a  New  Bill  against  Joint  Tort-Feasors  Not  Included  in  the 
Decree.  Syllabus.  "A  decree  in  a  suit  to  recover  for  the  fraudu- 
lent appropriation  of  a  surplus  resulting  from  a  foreclosure  sale 
of  complainant's  property  against  one  of  the  joint  tort-feasors  is 
not  a  bar  to  a  suit  against  the  other  joint  tort-feasors,  and  the 
bill  in  a  second  suit  so  brought  is  not  within  the  general  rule  of 
equity  pleading  that  a  supplemental  bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill,  is  demurrable  where  it  appears  on 
its  face  to  have  been  filed  after  a  decree  for  causes  known  to  com- 
plainant before  the  decree  was  entered."  By  the  Court.  "I  think 
this  bill  may  be  treated  as  an  original  bill  against  two  of  three 
original  joint-feasors  and  the  two  who  have  obtained,  and  are 
retained  from  the  complainant,  or  from  the  estate  of  which  he  is 
the  executor,  money  which  ought  to  be  paid  to  him,  and  which 

they  fraudulently  obtained,  and  still  retain The  American 

doctrine  was  declared  by  the  supreme  court  of  the  United  States 
to  be  that  a  judgment  against  one  joint  tresspasser  is  no  bar  to  a 
suit  against  others  for  the  same  trespass,  and  that  nothing  short 

of  full  satisfaction  can  make  such  judgment  a  bar The 

reason  which  has  impelled  the  courts  of  law  in  this  country  to 
permit  an  injured  party  to  pursue  his  relief  for  a  tort  against  one 
and  then  against  another  of  the  tort-feasors  responsible,  until  he 
obtains  a  satisfaction,  appeals  as  strongly,  if  not  more  strongly, 
to  a  court  of  equity.  In  my  judgment,  the  taking  of  the  decree  in 
the  previous  cause  is  no  bar  to  the  maintenance  of  a  bill  against 
Co-conspirators  and  joint  tort-feasors  not  included  in  the  decree, 
if  it  be  made  to  appear  that  no  satisfaction  has  been  obtained 
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from  the  person  charged  by  the  decree."  Johnston  v.  McKenna, 
73,  E.  I,  4,  5  (Chan.  1907),  affirmed  74  E.  448  (Err.  &  App. 
1908). 

827.  OroBS  Sum  in  Lien  of  Wife's  Life  Estate  May  Be  Paid  to 
Her  by  Her  Own  Consent  in  Writing.  ''Lands  belonged  to  the 
wife.  The  lands  comprised  two  lots,  and  opened  the  suit  [to  try 
title  between  man  and  wife]  one  of  the  lots  was  sold  in  fore- 
closure proceedings  on  a  mortgage  given  by  both  husband  and 
wife,  and  the  surplus  after  paying  the  mortgage,  being  about 
$550,  has  been  paid  into  court.  The  husband  now  contests  the 
immediate  pa)rment  of  any  portion  of  this  money  to  the  wife. 
The  marriage  took  place  in  1878,  and  issue  was  born,  a  daughter, 

who  is  still  living The  respective  interests  of  the  husband 

and  wife  in  the  land  sold,  and  its  proceeds,  are  as  follows :  The 
wife  has  an  estate  for  her  life  in  the  lands,  with  remainder  to  the 
husband  for  his  life,  if  he  survive  the  wife,  and  with  remainder 
over  to  the  wife  iil  fee The  latter  case,  [Doremus  v.  Pater- 
son,  69  E.  188  (Chan.  1904)]  reviews  all  the  previous  cases  and 

shows  the  present  status  very  clearly. . In  this  case  the  wife 

applies  [under  the  Chancery  act  (P.  L.  1902,  p.  531,  section 
60),  [Com.  St.  p.  433],  for  the  immediate  payment  to  her  of  all 
the  money  to  which  she  is  entitled,  but  the  husband  does  not 
consent  to  the  payment  of  any  of  the  money  to  the  wife,  or  to 
take  any  gross  sum  in  lieu  of  his  interest.  As  to  the  payment  to 
the  wife  of  a  gross  sum  in  lieu  of  her  life  estate,  the  statute  does 
not  require  the  consent  of  the  persons  interested  in  remainder,  and 
this  amount  may  be  calculated  according  to  the  usual  rules  and 
paid  to  the  wife.  The  balance  must  be  invested  during  the  lives 
of  the  husband  and  wife,  for  the  benefit  of  the  wife  during  their 
joint  lives,  and  for  the  further  benefit  of  the  husband  during  his 
life,  if  he  survive  the  wife.  On  the  death  of  the  husband  during 
the  wife's  life,  she  will  be  entitled  to  the  principal  sum  invested. 
The  wife's  formal  consent  in  writing  required  by  the  statute  must 
be  filed."  Leach  v.  Leach,  69  E.  620  (Chan.  1905).  S.  C.  72  E. 
572  (Chan.  1907),  Decides,  on  exception  to  master's  report, 
that  above  act  is  constitutional  as  applied  to  a  remainderman 
married  prior  to  the  act,  and  after  his  title  had  accrued. 

828.  Application  of  Proceeds  When  the  Law  of  Marshalling 
Assets  Applies.    Abstract  taken  from    N.  J.  Dig.  Am'd,  p.  8965. 

"Where  a  first  mortgage  includes  two  lots,  and  a  second 

mortgage  only  the  first  lot,  and  the  mortgagor  has  sold  and  con- 
veyed his  equity  of  redemption  in  the  first  lot,  and  that  lot  is  sold 
on  a  bill  filed  by  the  first  mortgagee  to  foreclose  his  mortgage, 
the  proceeds  will  be  applied  first  to  satisfy  a  proportional  part 
of  the  first  mortgage  debt,  then  the  second  mortgage  debt,  and  the 
subsequent  incumbrances  in  their  order."  Mickle  v.  Rambo,  i  E. 
501  (Chan.  1832). 

829.  TTsnry  Hay  Be  Set  Tip  under  the. Petition  for  the  Surplus 
Koney.  Estoppel.  Syllabus:  "i.  Usury  may  be  set  up  by  the 
owners  of  the  premises  and  by  subsequent  incumbrancers,  under 
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the  petition  of  the  holder  of  a  mortgage  for  the  surplus  money  re- 
maining in  this  court  after  satisfying  prior  mortgages.  2.  A 
promise  by  one  of  the  mortgagors  to  the  assignee,  made  after  the 
assignment,  to  pay  the  interest  on  such  mortgage  promptly,  does 
not  estop  him  from  setting  up  usury  in  the  principal  or  in  the 
interest  previously  paid;  nor  does  a  claim  by  one  of  the  mort- 
gagors, to  have  the  full  amount  of  such  mortgage  deducted  by 
the  assessor  from  the  taxes  on  the  premises,  amount  to  an  estop- 
pel."   Hutchinson  v.  Abbott,  33  E.  379  (Chan.  1881). 

830.  faster  Should  Snminon  All  Parties  to  the  Snit  to  Hearing: 
for  Distribntion  of  Snrplns  Money.  Fraud  on  the  Court.  ''The 
complainant  in  this  bill  charges  that  the  order  of  August  20th, 
1901,  by  which  the  sheriff  was  directed  to  take  Reilly's  receipt 
for  the  surplus  money,  was  procured  by  fraud  upon  the  practice 
of  the  court  and  was  contrary  to  the  well-settled  practice  of  the 
court.  In  this  I  think  she  is  clearly  right.  In  the  first  place, 
by  the  clear,  well-settled  practice  of  the  court,  it  is  the  duty  of 
the  master,  to  whom  such  an  order  of  reference  is  made,  to  sum- 
mon all  the  parties  to  the  suit  to  appear  before  him  at' the  hear- 
ing. I  may  add  this  is  the  only  safe  practice  where  surplus  mon- 
eys are  involved Mr.  McKenna  [counsellor-at-law  of  this 

state]  was  all  the  while  perfectly  aware  that  Mrs.  Throckmorton 
claimed  an  interest  by  way  of  equity  of  redemption  in  the  mort- 
gaged premises,  and,  if  so,  then  it  was  clearly  his  duty  to  have 
caused  her  to  be  summoned  by  the  master  and  his  failure  to  do 
so  amounted,  in  my  judgment,  under  the  circumstances,  to  a 
fraud  on  the  practice  of  the  court."  Johnston  v.  Reilly,  68  E. 
146-149  (Chan.  1904). 

831.  Court  Can  Change  Its  Own  Order  to  Bring  Only  the  Sui> 
plus  Money  into  Court.  Can  Control  Payment  Though  Creditors 
Are  Non-Besidents.  Pacts.  Decree  and  writ  ordered  payment  to 
parties  (mortgagee  and  judgment  creditor)  entitled  tliereto;  and 
directed  the  sheriff  to  have  surplus  in  court.  Subsequently,  on 
petition  alleging  fraud  in  the  judgment,  chancellor  ordered  sTieriff 
to  pay  the  whole  proceeds  of  the  sale  except  what  was  due 
mortgagee  into  court.  "So  far  as  payment  into  court  is  con- 
cerned, the  order  appealed  from  was  entirely  discretionary  with 

the  chancellor,  and  is  not  subject  to  review [In  Stebbins  v. 

Walker,  2  Gr.  90,  Sup.  Ct.  1833]  •  The  chief  justice  after  a  his- 
torical review  of  the  subject,  said:  *I  cannot  doubt  that  we  have 
the  right,  whenever  application  is  made  to  us  for  that  purpose 
and  a  proper  case  stated,  to  compel  the  sheriff  to  bring  the  money 
into  court.  Neither  have  I  any  doubt  but  that  the  sheriff,  when- 
ever he  chooses  for  his  own  convenience,  instead  of  pa)dng  the 
money  to  the  party  out  of  court,  may,  in  obedience  to  the  com- 
mand of  the  writ,  bring  it  here  and  pay  it  in  court.'  This  case, 
also,  is  authority  for  the  right  of  the  sheriff  to  discharge  himself 
by  taking  the  receipt  of. the  clerk;  a  fortiori  this  is  his  only  per- 
missable  course  where  payment  into  court  is  ordered.  The  prac- 
tice thus  declared  has  never  since  been  questioned.    It  was  reas- 
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serted  as  proper  in  Cox  v,  Marlatt,  7  Vr.  390,  and  in  Wandling  v, 
Thompson,  12  Vr.  142,  the  supreme  court  held  in  contempt  a 
sheriif  who,  after  an  order  to  pay  into  court  the  proceeds  of  an 
execution,  gave  a  deed  for  land  sold  by  him  to  a  plaintiif  in 
execution  and  accepted  his  receipt  in  lieu  of  cash.  We  entirely 
assent  to  the  view  that  any  court  may  compel  money  raised  by 
its  process  to  be  brought  into  court  for  distribution,  and  that  from 
an  order  made  for  that  purpose  no  one  suffers  an  appealable 
grievance.  To  obtain  an  order  merely  for  such  payment  neither 
written  pleading  nor  proof  is  essential.  The  court  is  merely  en- 
forcing a  regulation  customarily  dispensed  with.  Presumably  the 
money  will  be  paid  as  previously  adjudged.  The  only  burden 
will  be  that  of  n'otice  to  interest  parties.  Chancellor  Green  well 
held,  in  Lithauer  v.  Royle,  2  C.  E.  Gr.  40,  that  no  change  can  be 
made  in  the  mode  of  appropriating  a  fund  ordered  raised  by 
decree,  except  by  opening  and  correcting  the  decree  and  altering 

the  execution The  proceeding  to  correct  the  adjudication, 

may  of  course,  be  instituted  before  the  money  is  ordered  paid  into 
court,  and  a  very  proper  course  is  that  which  was  taken  in  the 
present  case,  namely,  to  include  prayer  for  that  relief  in  the  appli- 
cation for  the  order  for  such  payment."  Gifford  v.  McGuinness, 
63  E.  835  (Err.  &  App.  1902).  In  Tomson  v.  Tomson,  31  E. 
464,  467  (Chan.  1879).  On  motion  to  dissolve  injunction.  Sylla- 
bus. "In  a  case  of  fraud, — Held,  that  this  court  has  jurisdiction 
to  restrain  the  payment  of  moneys  in  the  hand  of  a  sheriff  of  this 
state,  under  proceedings  of  foreclosure  in  this  court,  or  the  as- 
signment of  mortgages  on  lands  in  this  state  by  a  defendant,  al- 
though both  parties  are  residents  of  another  state."  By  the 
Court.  "The  property  which  the  complainant  seeks  by  this  in- 
junction to  reach,  consists  of  mortgages  of  real  property  in  this 
state,  or  the  proceeds  of  the  sale  of  mortgaged  premises  here 
under  the  process  of  this  court."  Mortgaged  property  and  the 
debtors  are  here. 

832.  Bights  of  Vendee  (in  Preference  to  Subsequent  Money- 
Creditors)  in  Surplus,  Who  Is  in  Possession  under  a  Partly  Ful- 
filled Contract  to  Purchase.  Syllabus  by  Court,  69  Atl.  978. 
^*Where  one  is  in  possession  of  mortgaged  premises  under  an 
agreement  to  purchase  and  pays  part  of  the  consideration  money, 
he  is  entitled  to  be  reimbursed  his  payments  out  of  "the  surplus 
arising  upon  a  sale  under  foreclosure,  in  preference  to  judgment 
creditors  whose  judgments  were  recovered  subsequent  to  the 
execution  of  the  contract  of  purchase  and  entry  into  possession 
by  the  vendee;  provided  he  had  no  actual  notice  of  the  entry  of 
the  judgments  before  making  any  payment,  or,  if  he  had  such 
notice,  still  he  would  be  entitled  to  the  surplus  if  he  were  under 
constraint  to  make  payments  on  account  of  the  purchase-money 
by  reason  of  the  forfeiture  of  what  he  had  already  paid  in  the 
event  of  his  default."  Burling  v.  Stillwell,  74  E.  697  (Chan. 
1908),  and  cases  cited. 
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833.  Lien  Claimants,  Who  Have  Not  Filed  Their  liens,  Can 
Assert  Their  Bights  against  the  Snrplns  Honey  Arising  from  the 
Foreclosure  Sale.  On  bill  for  surplus.  Syllabus.  "Section  58  of 
the  Chancery  act  of  1902  [Com.  St.  p.  432],  which  provides  that 
in  any  foreclosure  suit  persons  claiming  liens  on  the  mortgaged 
premises  which  could  be,  but  which  are  not,  recorded  at  the  time 
the  bill  to  foreclose  is  filed,  shall  be  bound  by  the  foreclosure  suit, 
&c.,  is  a  statute  of  convenience  of  procedure  only.  It  binds  the 
holder  of  the  non-recorded  lien  'so  far  as  the  (mortgaged)  prop- 
erty is  concerned/  but  does  not  determine  his  rights  in  the  pur- 
chase-money.   As  the  owner  of  the  unrecorded  lien  is  not  a  party 

to  the  foreclosure,  has  no  notice  of  it  and  no  hearing  as  to  his  ^ 

rights,  it  would  not  be  *due  course  of  law'  if  it  were  held  that 
the  foreclosure  absolutely  destroyed  his  lien."  Stiles  v.  Galbreath, 
69  E.  223  (Chan.  1905),  affirmed  71  E.  299  (Err.  &  App.  1906). 

834.  In  Contests  over  Money  in  the  Possession  of  the  Court 
Every  One  Who  Hay  Have  an  Interest  Therein  Should  Be  Hade  a 
Party.  Syllabus.  "After  a  decree  of  foreclosure  and  sale  a  fire 
occurred  in  the  mortgaged  premises.  The  complainant  mortgagee 
having  received  a  certain  amount  from  fire  insurance  effected  by 
the  mortgagor,  the  second  mortgagee  obtained  an  order  that  said 
amount  should  be  credited  on  complainant's  decree,  and  the  sur- 
plus, after  paying  the  amount  thus  due  complainant  and  the  costs, 
be  paid  into  court.  The  decree  proved  that  the  proceeds  of  sale 
should  be  appropriated  to  the  second  after  the  payment  of  the 
first  mortgage.  On  a  bill  filed  by  the  assignee  of  the  fire  insur- 
ance companies  against  the  second  mortgagee,  claiming,  under  an 
agreement  wtih  the  first  mortgagee  for  subrogation,  to  be  entitled 
to  the  fund  in  court. — Held,  on  demurrer  for  want  of  parties, 
that  all  parties  to  the  original  suit  who  had  an  interest  not  only 
in  the  money,  but  in  the  manner  of  its  distribution,  should  be 
made  parties  to  the  suit."    Hare  v.  Headley,  52  E.  496  (Chan. 

1894).    Consult  case.  p.  500.  | 

835.  'Interest  of  Principal  Debtor  in  the  Gross  Proceeds  of  a 
Forclosnre  Sale  Should  Be  Charged  with  the  Whole  Amount  Due 
on  a  Mortgage.  Syllabus,  "i.  After  a  judgment  had  been  ren- 
dered against  a  certain  person,  he  and  his  father  confessed  judg-  , 
ment  on  a  promissory  note,  the  son  being  the  principal  debtor,  and  * 
the  father  merely  a  surety.  The  father  then  secured  the  judg- 
ment, so  confessed,  by  mortgage.  After  the  father's  death  the 
mortgage  was  foreclosed.  Held,  on  petition  of  the  heirs  for  the 
surplus  that,  as  between  them  on  the  one  hand  and  the  son  [who 

had  become  part  owner  of  the  land]  and  the  first  judgment  credi- 
tor on  the  other  hand,  the  interest  of  said  son  in  the  gross  pro- 
ceeds of  said  mortgage  sale  should  first  be  charged  with  the  whole 
amount  due  on  the  mortgage."  Manning's  Ex'r  v.  Brown  et  al., 
20  Atl.  381  (Chan.  1890),  affirmed  48  E.  309  (Err.  &  App.  1891). 

836.  Under  an  Execution  for  the  Sale  of  Kortgaged  Ileal  Es- 
tate Only — ^the  Snrplns,  if  Any,  Knst  be  Applied  to  the  Valid  liens 
on  the  Mortgaged  Premises.     "The  decree  in  the  original  suit  and 
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the  execution  issued  thereon  having  been  for  the  sale  of  real  es- 
tate only — ^the  mortgaged  premises — and  the  sheriff  having  no 
authority  to  pass  title  for  any  property  which  was  not  real  estate, 
the  sum  realized  from  that  sale  must  now,  according  to  the  rec- 
ord, be  regarded  simply  as  the  proceeds  of  the  mortgaged  prem- 
ises, and,  as  such,  should  be  applied  to  the  payment,  in  their 
proper  order,  of  such  debts  as  had  been  secured  by  valid  liens  on 
the  mortgaged  premises.  The  debt  secured  by  the  first  lien  (the 
Van  Dyke  mortgage)  having  been  paid  in  full  out  of  these  pro- 
ceeds, leaving  a  balance  of  $3,282.69  (the  money  now  in  court), 
we  are  of  the  opinion  that  this  balance,  so  far  as  it  may  be  needed 
for  the  purpose,  should  be  applied  to  the  payment  of  the  amounts 
due  to  the  appellants,  respectively,  on  claims  secured  by  me- 
chanics' liens  upon  the  mortgaged  premises."  Arnett  v.  Finney, 
29  E.  310  (Err.  &  App.  1878). 

837.  Court  Will  Protect  the  Widow's  Thirds  into  Mortgaged 
Premises  when  She  did  not  Join  in  the  Mortgage.  'If  she  [the 
widow]  has  an  interest  in  the  premises,  and  has  not  mortgaged  it, 
the  mortgagee  has  no  right  to  appropriate  it  to  pay  his  debt.  If 
the  land  is  sold  under  a  prior  mortgage,  in  which  the  wife  joined, 
and  the  husband  is  dead  at  the  time  of  foreclosure  and  sale,  the 
court  will  protect  the  widow's  thirds  to  the  surplus,  against  a 
mortgagee  whose  mortgage  she  did  not  unite  with  her  husband  in 
executing."  Hinchman  v.  Stiles,  9  E.  362  (Chan.  1853).  The 
bill  is  filed  by  the  third  mortgagee.  The  second  mortgage  was 
not  executed  by  wife. 

838.  Mortgagor — ^Purchaser's  Money  to  Secnre  His  Bid,  Im- 
pounded with  the  Sheriff,  Credited  as  of  Date  of  His  Order  on 
Sheriff  to  Pay  Same  to  Mortgagee.  Syllabus.  ''A  mortgagor 
purchased  the  mortgaged  premises  at  a  foreclosure  sale,  and  de- 
posited with  the  sheriff  ten  per  cent,  of  the  amount  of  his  bid. 
Upon  his  failure  to  complete  the  purchase,  complainant's  solici- 
tors procured  an  order  directing  the  sheriff  to  retain  the  deposit 
to  meet  any  deficiency  on  a  resale.  Subsequently,  the  mortgagor, 
at  the  request  of  complainant's  solicitors,  gave  them  an  order 
upon  the  sheriff  for  the  money.  The  sheriff  refused  to  pay  be- 
cause of  the  out-standing  order  to  retain  it. — Held,  that  it  was 
the  duty  of  complainant's  solicitors  to  secure  a  revocation  of  the 
order,  and  that  the  mortgagor  was  entitled  to  a  credit  upon  the 
decree  as  of  the  date  of  his  order  upon  the  sheriff."  Winants  v. 
Traphagen,  66  E.  455  (Err.  &  App.  1904). 

839.  Sale  of  Land  Under  Execution  by  a  Judgment  Creditor 
Ends  His  Lien  on  Such  Land.  "The  Ramsey  judgment  is  out  of 
the  controversy,  as  the  facts  now  stand.  It  ceased  to  be  a  legal 
factor  in  November,  1886,  when  a  sale  of  the  mortgaged  prem- 
ises was  made  by  virtue  of  the  execution  upon  that  judgment. 
As  to  that  judgment,  it  was  completely  executed  against  that  land 
when  that  sale  was  perfected ;  and  the  plaintiff  in  that  execution 
then  exhausted  his  remedy  against  thai  much  of  the  defendant's 
property.     His  lien  was  at  an  end.     He  could  have  no  more 
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claim  upon  it  than  upon  personal  property  after  a  judicial  sale  or 

execution He  has  no  right  or  interest  in  the  mortgaged 

premises  as  a  judgment  creditor.  He  has  no  equity  which  should 
control  the  disposition  of  the  proceeds  of  sale."  Lrambertville 
Nat.  Bank  v.  Boss,  13  Atl.  22  (Chan.  1888). 

840.    Money  Paid  Complainant  in  Foreclosure  Proceedings  to  be 
Applied  Upon  the  Decree,  When  not  so  Applied,  can  be  Becovered 
as  Money  had  and  Beceived.    ''The  situation  presented  is  that  the 
plaintiff  paid  the  defendant  (through  its  solicitor)  money  to  be 
applied  upon  the  decree  of  foreclosure,  and  that  the  defendant 
did  not  apply  the  money  to  that  purpose.    The  consideraiton  for 
the  payment  failed  and  the  defendant  retained  th€  plaintiff's 
money.    This  fund  was,  by  the  defendants  failure  to  act  in  ac- 
cordance with  the  intention  when  the  payment  was  made,  treated 
as  a  fund  separate  and  distinct  from  the  fund  realized  upon  the 
foreclosure  sak.     It  could  not  have  been  disposed  of  by  the 
Court  of.  Chancery  on  the  application  for  the  surplus  money. 
That  amount  was  fixed  by  the  proceeds  of  sale  and  the  amount 
decreed  to  be  due.     The  payment  by  the  sheriff  was  in  accordance 
with  the  command  of  his  writ.     It  is  true  that  the  amount  of  the 
surplus  money  would  have  been  greater  by  $400  if  the  defend- 
ant had  made  the  application  of  the  money  to  the  decree.     But 
the  defendant  chose  not  to  do  so,  and  it  was  not  obligatory  upon 
the  defendant  to  take  proceedings  in  the  Court  of  Chancery  to 
have  this  credit  made.     He  had  a  right  to  treat  the  decree  as  an 
outstanding  decree  for  the  full  amount,  and  to  make  his  applica- 
tion for  the  surplus  money  on  that  basis,  without  making  the  de- 
fendant a  party.    The  defendant  then  held  money  of  the  plain- 
tiff which  it  had  been  authorized  but  failed  to  apply  on  the  decree. 
Upon  its  failure  the  plaintiff  was  entitled  to  reclaim  his  money." 
Brady  v.  Franklin  Savings  Institution,  73  L.  154  (Sup.  Ct  1905). 
841.    On  Forclosure  by  First  Mortgagee,   the  Snrplns   Over 
Amount  Due  Him  will  be  Applied  to  the  Whole  Bebt  Secured  by 
the  Property.     Syllabus,    "i.  Where,  in  a  suit  to  foreclose  a  first 
mortgage,  the  second  mortgagee  filed  a  cross-bill  to  foreclose  the 
second  mortgage,  but  did  not  question  the  right  of  the  first  mort- 
gagee, nor  pray  any  relief  as  against  it,  the  second  mortgagee, 
being  without  right  to  sell  the  property  or  bar  any  right  of  re- 
demption, was  only  entitled  to  any  surplus  realized  on  the  sale 
pursuant  to  the  first  mortgage,  which  could  have  been  allowed  by 
the  court,  on  determining  the  existence  and  priority  of  liens,  with- 
out the  filing  of  a  cross-bill.     2.  While  foreclosure  of  a  first 
mortgage  on  certain  property  and  the  sale  thereof  would  not 
operate  to  mature  any  part  of  the  debt  represented  or  secured, 
either  by  the  first  or  second  mortgage,  which  was  not  yet  due, 
yet,  the  property  being  subject  to  foreclosure  and  sale  for  a  ma- 
tured obligation,  and  being  sold  under  the  decree,  the  fund  would 
be  administered  by  applying  the  proceeds  to  the  payment  of  the 
whole  debt  or  debts  secured  on  the  property  so  sold,  whether  due 
or  not,  on  the  theory  that  the  lien  of  the  mortgages  continued  on 
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the  fund  as  on  the  premises  before  sale."  Equitable  Trust  Co.  of 
New  York  v.  Standard  Cordage  Co.  et  al.,  84  Atl.  207  (Chan. 
1912). 

842.  A  Final  Order  of  the  Court  is  Beqnired  Before  Surplus 
Koney  Can  be  Paid  Over.  **It  is  necessary  that  the  master  should 
report  to  this  court,  in  order  that  all  parties  interested  may  have 
an  opportunity  to  file  exceptions.  The  final  action  of  this  court 
must  be  had  in  the  premises,  before  the  [surplus]  money  can  be 
paid  over."    Ex  parte  Samuel  A.  Allen,  2  E.  389  (Chan.  1851). 

843.  Surplus  of  Proceeds  of  Sale  How  Par  Paid  to  Administra- 
tor of  Intestate  Mortgagor.  ''Under  the  law,  as  it  now  stands, 
the  administrator  cart  only  get  so  much  of  such  surplus  [on  fore- 
closure sales]  as  is  needed  for  the  pa)rment  of  debts ;  the  residue 
will  be  ordered  to  be  paid  to  the  heir,  not  through  the  administra- 
tor, but  directly."  John  v.  Norris,  22  E.  11 1  (Chan.  1871). 
Modified  in  Com.  St.  p.  433,  section  63. 


CHAPTER  XCVIII. 

TRIAL — PRELIMINARIES  AND  MODE. 

844.  Bill  Retained  to  Permit  the  Defendant  to  Procure  a  Joint  Release 

of  the  Husband  and  Wife. 

845.  Bill  Dismissed  for  Want  of  Consideration. 

846.  Complainant  Not  Aggrieved  Until  Party  Answering  by  Favor  of 

Court  Sets  Up  an  Inequitable  Defence. 

847.  A  Defendant  in  a  Foreclosure  Suit  May  Enforce  His  Claim  in  the 

Suit,  Though  Complainant's  Claim  is  Satisfied. 

844.  Bill  Betained  to  Permit  the  Defendant  to  Procure  a  Joint 
Belease  of  the  Husband  and  Wife.  "The  other  objection — ^that 
she  being  a  feme  covert,  the  release  is  inoperative,  and  does-  not 
extinguish  her  right  of  dower  because  her  husband  did  not  join 

in  the  deed  of  release — ^must  be  sustained Moore  v,  Raite, 

2  Butcher  574  [Err.  &  App.  1887] From  what  appears  be- 
fore me  in  the  case,  I  suppose  there  is  no  difficulty  in  the  com- 
plainant's procuring  a  joint  release  of  the  husband  and  wife,  and 
that  it  was  through  a  misapprehension  of  the  law  that  the  sepa- 
rate release  of  the  wife  has  been  relied  upon.  Under  these  cir- 
cumstances, I  will  afford  the  complainant  an  opportunity  of  per- 
fecting the  title  upon  such  terms  as  are  consistent  with  the  de- 
fendants' rights  in  the  suit."  Dodge  v.  Aycrigg  and  others',  12 
E.  83  (Chan.  1858). 

846.  Bill  Bismissed  for  Want  of  Consideration.  Syllabus. 
"Bill  to  foreclose  a  mortgage  given  as  security  for  money  that 
might  be  advanced,  dismissed ;  no  money  having  been  advanced 
under  the  arrangement  from  which  it  originated."  McDowell's 
Executors  v.  Fisher,  25  E.  93  (Chan.  1874). 

846.  Complainant  Not  Aggrieved  Until  Party  Answering  by 
Favor  of  the  Conrt  Sets  Up  an  Inequitable  Defence.  Facts. 
"Chancellor  made  an  order  suppressing  Holcomb's  answer  as  ir- 
regular, and  directing  it  to  be  stricken  from  the  files,  and  giving 
him  leave  to  answer  in  thirty  days,  setting  up  only  an  equitable 

defence [Later  order  struck  out,  viz,  which  [answer]  shall 

set  up  an  equitable  defence  only.]     Directing leave  to  file 

an  answer  within  thirty  days. ......  Complainant  has  appealed 

from  this  last  order."  By  the  Court.  "We  cannot  say  that  the 
Chancellor  thereby  [by  striking  out  said  clause]  intended  to  allow 
the  defence  of  usury  to  be  introduced  if  the  defendants  did  not 
offer  to  pay  the  sum  actually  due.  This  court  will  presume  that, 
under  this  general  order,  the  defendants  will  be  held  to  a  strictly 
equitable  defence.     The  complainant  is  not  aggrieved  by  the 
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order  appealed  from;  he  will  not  be  aggrieved  in  the  premises 
until  the  defendants  set  up  an  unconscionable  defence,  and  the 

Chancellor  shall  refuse  to  strike  it  out Appeal  should  be 

dismissed  with  costs,  for  the  reason  that  it  does  not  appear  that 
the  defendants  under  the  order  as  it  stands  will  be  permitted  to 
set  up  an  inequitable  defence,  and  therefore  the  complainant  is 
not  aggrieved  by  it."  Vanderveer's  Administrator  v.  Holcomb, 
22  E.  555,  559  (Err.  &  App.  1871). 

847.  A  Defendant  in  a  Foreclosure  Suit  may  Enforce  His  Claim 
in  the  Suit,  thongh  Complainant's  Claim  is  Paid  in  Full.  Sylla- 
bus, "i.  An  agreement  by  the  complainant  with  the  mortgagor, 
in  a  suit  for  foreclosure,  his  claim  and  costs  having  been  paid  in 
full,  that  the  suit  shall  be  no  further  prosecuted,  binds  the  com- 
plainant only.  2  A  defendant  who  has  been  allowed  to  proceed 
with  the  suit  in  the  complainant's  name,  under  Rule  XIV,  section 
9,  [Now  28,  Rules  of  1910],  may  enforce  the  payment  of  his  de- 
mand by  means  of  such  suit,  though  the  complainant's  debt  be 
paid  in  full  or  he  have  given  the  mortgagor  further  time."  Rea- 
son of  rule  given.  Young  v.  Young  et  al.,  17  E.  161  (Chan. 
1864). 
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CHAPTER  XCIX. 

WAIVKR. 

848.  Syllabus.  "Held,  that,  by  accepting  the  interest  payment 
of  March  30th,  the  mortgagee  did  not  waive  the  benefit  of  the 
covenant  allowing  foreclosure  on  default  of  payment  of  the  taxes, 
since  the  non-payment  was  not  known  to  him  at  the  time,  the  non- 
production  of  the  tax  receipt  not  being  sufficient  to  charge  him 
with  notice  of  the  fact."  By  the  Court.  "A  stipulation  for  the 
prompt  payment  of  taxes  cannot  be  regarded  as  diflFering  es- 
sentially from  a  like  stipulation  touching  the  prompt  pa)rment 
of  interest."  Not  treated  as  a  forfeiture  clause,  but  rather  as  a 
stipulation  for  a  period  of  credit  on  condition.  Bergman  v. 
Fortescue,  74  E.  266,  269  (Chan.  1908).    Consult  prior  subjects- 
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(Note. — References  are  to  sections.) 

ABANDONMENT. 

of  right  of  action  for  debt  by  accepting  mortgage,  51. 

ACKNOWLEDGMENT. 

wife  not  separately  examined  .when  executing  purchase-money  mort- 
gage, 291. 

ADVERSE  POSSESSION. 

as  bar  to  right  to  possession  under  mortgage,  667a. 
of  mortgaged  property  for  20  years,  effect,  206. 

ADVERTISEMENT. 

duty  of  adjournment,  811. 

legal  holiday  fixed  does  not  invalidate  advertisement,  811. 

must  comply  with  statute,  810. 

AFTER-ACQUIRED  PROPERTY, 
(general  subject,  i,  2.) 

AGENT. 

(general  subject,  3.) 

attorney-at-law  as  agent  of  mortgagee,  3. 

authority  to  collect  inferable  from  possession  of  papers,  354. 

financial,  of  company  as  mortgagee,  3. 

knowledge  of,  chargeable  upon  principal,  337. 

liability  of  mortgagee  and  mortgagor  for  agent's  acts,  iii. 

misrepresentation  of  owner's  price  and  consequent  improper  mortgage, 

5Q8. 
receipts  by,  of  principal  payments,  ratification,  393. 

when  may  receive  payment  of  mortgage,  116. 

(see  Estoppel.) 

ALTERATION. 

(general  subject,  4.) 

after  delivery,  will  void  bond  and  mortgage,  4. 

AMENDMENT. 

to  foreclosure  bill,  712,  718. 

ANCESTOR. 

action  for  debt  of  ancestor,  title  of  devisee  under  foreclosure,  752. 

ANNUITIES. 

land  charged  with,  mortgagee  takes  it  subject  thereto,  106. 

ANSWER. 

defenses  to  be  interposed  by  answer,  736,  738,  739. 

APPEAL. 

from  order  of  sale,  754,  755. 
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(Note. — ^References  are  to  sections.) 

ASSIGNEE. 

(general  subject,  550,  551.) 

bound  by  what  equity,  8. 

rights  of  assignee  of  mortgage,  550. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS, 
buying  in  property,  17. 

may  become  part  owner  of  debtor's  real  estate,  17. 
title  to  property  as  against  title  under  mortgage  taken  as  collateral 
security,  49. 

ASSIGNMENT. 

(general  subject,  5-i8a.) 

by  executrix,  although  not  by  deed,  passes  equitable  estate,  682. 
by  married  woman  without  husband  joining,  15. 
by  mortgagee  for  benefit  of  his  creditors,  256. 
by  mortgagee  to  husband  in  trust  for  infants,  4}^7. 
consideration  of  assignment,  7. 
delivery  essential,  5. 
effect  of  transfer  of  mortgage  debt,  6. 
equitable  assignment,  iSa. 
estoppel,  9,  ID. 

forged,  does  not  make  owner  of  mortgage  lose  title,  11  a. 
forgery,  effect,  11. 

fraud  on  part  of  assignor  or  otherwise,  11. 
leaving  for  record  is  notice,  13. 
married  women,  by  or  to,  15. 
merger  and  satisfaction,  revival  of  mortgage,  12. 
notice,  actual  or  none,  effect,  14. 

of  first  mortgage,  rights  of  subsequent  mortgagee  not  defeated  by,  14. 
parties  to  foreclosure  when  assignment  not  recorded,  551. 
payment  benefitting  second  assignee,  16. 
payment  in  good  faith  without  notice,  i6a. 

priority  of  assigned  mortgage  to  public  school  trustees  over  assess- 
ments for  improvements,  18. 
record  as  notice  to  all  persons  concerned,  13. 
revocation,  i8a. 

tender  in  good  faith  without  notice,  i6a. 
to  trustees  for  support  of  public  school,  18. 
valuable  consideration,  7. 

ASSISTANCE  (WRIT  OF). 

(general  subject,  552-557-) 

defendant  in  foreclosure  purchasing  paramount  title  after  decree  not 
given  writ,  556. 

estoppel  and  pleading,  553. 

nature  and  history  of  writ;   when  it  lies,  552. 

writ  against  one  not  party  in  foreclosure,  554. 

writ  to  issue  only  against  parties  to  suit,  or  possessors  under  defend- 
ant after  suit  commenced,  557. 

writ,  when  not  issuable  against  tenant  by  the  curtesy,  555. 

ASSUMPTION. 

(general  subject,  19.) 

(see  Mortgage,  subtitle  Assumption.) 

ATTACHMENT. 

lien  not  prior  to  unrecorded  mortgage,  207,  z^2, 

ATTORNEY-AT-LAW. 

remitting  interest  payments  to  mortgagee,  3. 
remitting  interest  not  agent  to. receive  principal,  3. 
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(Note. — References  are  to  sections.) 

BANKS. 

loans  secured  by  mortgage,  limitation  in  amount,  58. 

BILL  OF  SALE. 

when  treated  as  mortgage,  64. 

BOND. 

amount  recoverable  may  exceed  penalty,  645. 

cannot  be  ripened  by  Legislature  before  contract  time,  52. 

obligation  to  minor  by  stranger  to  bond,  6i6e. 

corporate,  20. 

corporate  bonds  mentioned  in  deed  of  trust,  liability  of  trustee  of 

corporate  mortgage,  20. 
corporate,  when  good  in  hands  of  bona  fide  holders,  54. 
evidence  of  ownership,  617. 

foreclosure  to  precede  suit  on  bond,  and  when  inapplicable,  796-798. 
judgment  to  be  for  penalty,  801. 

limitation  of  six  months  to  suit  on  mortgage  bond,  613. 
officer  of  corporation  may  purchase  its  bonds,  339. 
release  of  obligor  in  case  of  partition,  342. 
six  months'  limit  for  deficiency  suit,  799. 
suit  to  compel  surrender  of  bond,  30. 
unmatured,  in  possession  of  third  person,  invests  usual  title,  129a. 

BUILDING  LOAN. 

members  obligated  to  pay  mortgages,  363. 

mortgage  held  by  association  not  to  be  deducted  from  real  estate  val- 
uation, 477a. 
not  required  to  see  to  application  of  moneys  advanced  on  mortgage, 

171. 
shares  of  stock  collateral  to  mortgage,  230. 

CANCELLATION. 

(general  subject,  21 -31b.) 

by  mistake,  22,  23. 

by  next  of  kin  of  intestate  before  letters  of  administration  invalid,  134. 

decree  of,  to  quiet  title,  31. 

extinguishment  in  merger,  26. 

fraud.  10,  25. 

illegal  corporation  mortgage,  implied  promise,  28. 

not  absolute  bar  if  not  absolute  satisfaction,  355. 

payment  of  mortgage  to  scrivener,  estoppel,  24. 

record  of  discharge,  21. 

wrongful  by  county  clerk,  31c. 

CHATTEL  MORTGAGE, 
binds  what  property,  140. 
railroad  franchise  mortgage  to  be  recorded  as,  295. 

CLERK  OF  COUNTY. 

liability  of  sureties  for  wrongful  cancellation  of  mortgage,  31c. 
official  duties,  31c. 

CONDEMNATION  OF  LAND. 

mortgagee  not  a  party,  redemption,  784. 

railroad  company  entitled  to  have  all  liens  paid,  470. 

(see  Eminent  Domain.) 

CONDITION. 

(general  subject,  32.) 
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(Note. — ^References  are  to  sections.) 

CONFLICT  OF  LAWS, 
(general  subject,  33.) 
applicability  of  laws  of  another  state,  ^3. 

CONSIDERATION. 

(general  subject,  34-51.) 

accommodation  mortgages  of  corporation,  46. 

agreement  to  extend  time  of  payment  requires  consideration,  36,  44. 

bona  fide  purchaser  for  value,  42. 

extension  of  tim«  for  payment,  316,  44. 

failure  of,  45. 

husband  and  wife,  mortgage  by  husband  to  secure  her  for  loan,  43. 

implied  when  instrument  under  seal,  34. 

of  assignment,  7. 

precedent  debt,  41. 

promise  to  perform  prior  legal  obligations,  39. 

release  of  debt,  40. 

separation  of  valid  from  vicious  consideration,  47. 

services  and  loans  between  members  of  family,  37. 

settlement  of  litigated  suit,  38. 

unequal  receipt  by  joint  mortgagors,  effect  on  subsequent  mortgagee, 
298a. 

valid  as  between  parties  when  given  to  protect  property  against  an- 
ticipated judgment,  35. 


by  wife  to 


voluntary  mortgage  by  Vife  to  secure  payment  of  husband's  bond,  43. 

CONSTITUTIONAL  LAW. 
(general  subject,  52,  53.) 

act  by  Legislature  postponing  obligee's  remedy  on  bond  until  fore* 
closure  unconstitutional,  53. 

CORPORATION. 

insolvency  (general  subject,  182.  183.) 
insolvent,  receiver's  sale  free  of  encumbrances,  183. 
insolvent,  transfer  of  property  by  insolvent,  182. 
mortgagee  as  financial  agent,  3. 
mortgage  by,  when  valid,  125. 

mortgage  properly  executed  and  marketed  makes  bonds  good  in  hands 
of  bona  fide  holders,  notwithstanding  omissions  in  acts  of  directors, 

54. 
plea  of  ultra  vires  by  or  against  corporation  mortgage,  512. 

power  to  mortage  in  foreign  corporation  subject  to  laws  of  place  of 

real  estate,  384- 
power  to  mortgage  its  real  property,  383. 
proof  of  mortgage  by,  387. 
ratification  of  mortgage  by  stockholders,  392. 
right  to  mortgage  as  conferred  by  charter,  513. 
securing  stockholder  by  mortgage  his  payments  for  stock,  514. 
usury,  cannot  set  up  defense  of,  542. 

COVENANTS. 

(general  subject,  55.) 

effect  of  broken  in  mortgage,  55. 

CROSS-BILL. 

abolished  by  legislative  act,  721. 
former  proper  subjects  for,  722. 
multifarious,  727. 

CURTESY. 

when  husband  should  be  a  party  to  foreclosure  bill,  746. 
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(Note— References  are  to  sections.) 

DAMAGES. 

reduction  of  mortgagee's  demand  when  covenant  broken,  725. 

DEBT. 

extinguishment  of  action  for,  when  mortgage  accepted,  51. 

DEBTOR  AND  CREDITOR. 

conveyance  by,  and  mortgage  to  debtor  to  secure  priority  over  judg- 
ment creditor,  317. 

DECREE. 

(general  subject,  558-590.) 

amount  ascertained  from  declaration  of  no  set-off,  643. 

amount  where  mortgage  is  collateral  only,  637. 

collusive  in  case  of  lunatic,  585. 

collusive,  sham  decree,  584. 

complete  bar  to  tax  sale  defenses  not  set  up  in  answer  in  foreclosure, 

673. 
conclusiveness  of,  in  case  stated,  ^^^, 
contents,  scope  and  effect,  558-583. 
does  not  merge  indebtedness  on  bond,  587. 
erroneous  report  by  master,  590. 
illegal  interest  being  mistakenly  paid  on  decree,  excess  to  be  deducted, 

589. 
not  to  go  beyond  relief  prayed,  809. 
opened  because  party  not  served  with  process,  590a. 
opening,  laches  may  be  fatal,  726. 

prior  mortgage  assumed  but  not  paid  cannot  enter  Into  decree,  642. 
used  for  defrauding  creditors,  586. 

DEDICATION. 

(general  subject,  61.) 

DEED. 

(general  subject,  62-69.) 

absolute,  grantee  to  pay  mortgage  or  fair  price  of  land,  68. 

conversion  of  mortgage  into  absolute,  65,  (fj. 

equivalent  to  a  mortgage,  when,  62. 

from  husband  to  wife,  proof  to  declare  same  mortgage,  69. 

record  to  be  taken  at  face  value  and  not  as  a  mortgage,  62. 

DEFEASANCE. 

(general  subject,  70-72.) 

DEFENSES. 

(general  subject,  591-603.) 

fraud  in  acreage,  597. 

•fraud  in  not  giving  perfect  title,  597. 

fraudulent  promises  of  one's  agent,  598. 

inequitable  defenses,  596. 

invalid  defenses  to  enforcement  of  mortgage,  595. 

res  adjudicaia,  599. 

riparian  grant,  when  not  a  defense  to  mortgage  foreclosure,  601. 

rule  to  bar  creditors  a  defence  to  executors  of  surety  of  mortgagor, 

614  (see  also  61 6h). 
valid  defences  to  enforcement  of  mortgage,  594. 
waste,  when  not  a  defence,  600. 


536  INDEX. 

(Note, — References  are  to  sections.) 

DEFICIENCY. 

(general  subject,  6o4-6i6h.) 

act  forbidding  decree  for  deficiency  constitutional,  605. 

assumption,  equitable  and  legal  rights  may  be  settled  in  equit>'  court, 

6i6g. 
assumption  in  conveyance  to  married  woman,  612. 
assumption  renders  grantee  in  deed  liable  for  deficiency,  606. 
assumption,  when  not  sufficient  to  make  party  liable,  609-611. 
claim  against  estate  to  be  within  time  limit,  614. 
collection  by  honest  mortgagee-purchaser,  6i6c. 
equitable  and  legal'  remedies,  6i6g. 
limitations,  607. 

limitation  of  six  months  to  suit  on  bond,  613. 
mortgagee  following  funds  in  deficiency  judgment,  6i6d. 
obligation  to  minor  by  stranger  to  the  bond,  6i6e. 
•    order  barring  creditors,  61 6h. 
proceeds  of  sale  the  true  basis  for  calculation,  604. 
remedy  at  law  instead  of  in  equity,  6i6f. 
sheriff's  discretion  as  to  deposition  sale,  6i6b. 
taxes  unpaid  cannot  be  added  to  amount  of  deficiency,  616. 
timber  fraudulently  cut  may  be  sold  for  deficiency,  6i6a. 

DELIVERY. 

(general  subject,  73-78.) 
essential  to  assignment,  5. 

DEMURRER. 

when  no  ground  for,  'jyit  733, 

when  proper  parties  not  brought  in  on  foreclosure,  728. 

DESCRIPTION. 

(general  subject,  79-89.) 

DEVISE. 

of  land  on  which  testator  holds  mortgage  passes  nothing  to  devisee, 
107. 

DISCHARGE. 

(general  subject,  90-94a.) 

DISCOUNT. 

construction  of  word,  641. 

DOWER. 

how  effected  by  deed  to  trustee  to  secure  husband's  debt,  507. 

not  subject  to  grant  or  assignment,  813. 

purchaser  under  foreclosure  will  take  land  free  from  inchoate  dower 

in  case  stated,  680. 
right  absolute,  not  in  mere  equity  of  redemption,  ^^^, 

DURESS. 

(general  subject,  95.) 

EASEMENT. 

unrecorded  surrender  of  easement  ineffectual  to  accomplish  its  pur- 
pose in  foreclosure  sale,  679. 

EJECTMENT. 

against  lessee  having  lease  subsequent  to  mortgage,  204. 
assignee  of  mortgage  may  maintain  action,  260. 

first  mortgagee  not  divested  of  right  of  ejectment,  but  may  bring  ac- 
tion pending  foreclosure,  802. 
right  of  action  by  mortgagee,  374. 


INDEX.  537 

(Note. — References  are  to  sections.) 

EMINENT  DOMAIN. 

(general  subject,  96-101.) 

condemnation  during  foreclosure  pending,  96,  97. 

condemnation  proceedings,  mortgagee's  claim  for  tenant's  loss  of  busi- 
ness, 98. 

payment  of  mortgage  to  extent  of  value  of  part  appropriated,  100. 

payment  to  mortgagees  in  opening  streets  in  Elizabeth,  loi. 

surrender  of  old  and  acceptance  of  new  mortgage  without  notice  of 
condemnation  proceedings,  99. 

ENCUMBRANCES. 

covenant  against  broken,  636. 

ESTOPPEL. 

(general  subject,  I09-I29a.) 

assignment  of  mortgage;   defendant  setting  up  defence  of  usury,  9. 
by  fraud,  essential  basis,  114. 
by  silence,  113. 

co-obligor  in  bond  estopped  to  set  up  remainder,  129. 
covenant  of  warranty  does  not  estop  grantor  to  show  part  of  consid- 
eration was  to  pay  off  existing  mortgage,  121. 
denial  of  truth  of  answer  in  foreclosure  suit,  115. 
equitable,  principle  it  rests  on,  109. 
extension  of  mortgage,  assurance  of,  127. 
false  representation  whereby  mortgage  is  cancelled,  10. 
not  applicable  to  minors,  122. 
plea  against  certain  defenses,  594. 
setting  up  legal  as  against  equitable  title,  118. 

EVIDENCE. 

(general  subject,  130,  617-628.) 

answer  asserting  affirmative  right  not  evidence,  622. 
burden  of  proof  of  lost  instrument,  627. 

certificate  necessary  by  master  showing  evidence  of  judgments  exist- 
ing, 626. 
mortgage  for  future  advances,  proof  necessary,  628. 
mortgage  sufficient  in  ordinary  foreclosure,  621. 
oral  cannot  alter  a  mortgage,  619. 
ownership  of  bond  to  be  proved.  6\7. 
payment,  claim, of,  how  sustained,  624. 

recital  in  master's  deed  prima  facie  evidence  of  its  truth,  625. 
(see  Parol  Evidence.) 

EXECUTION. 

(general  subject  629.) 

annulling  stay,  652. 

direction  to  sell  less  than  whole  mortgaged  premises,  648,  659. 

mistake  in  describing  land,  injunction,  646. 

non-return,  effect.  724. 

on  foreclosure  and  decree,  rights  of  others  than  complainant.  629. 

stay  as  to  remaining  mortgage,  when  preceding  ones  paid  off,  647. 

EXECUTORS. 

(general  subject,  I3i-i36b.) 

action  of  trover  against  for  testator's  conversion  of  mortgage,  131. 

bidding  in  foreclosed  property,  136a. 

foreclosing  mortgage,  title  vesting  in  heir-at-law,  132. 

may  postpone  lien  of  mortgage,  135. 

may  purchase  property  of  testator,  136. 

responsible  for  failure  to  record  mortgage,  500. 

right  to  collect  for  estate  as  soon  as  will  probated,  603. 
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EXONERATION. 

of  heir  to  whom  premises  descended,  608. 

FEES  AND  COSTS. 

chargeable  by  attorney,  631. 

when  mortgagor  may  not  be  obliged  to  pay,  786. 

FIERI  FACIAS.  ^    . 
(see  Execution.) 

FIXTURES. 

(general  subject,  137-140.) 

barn  and  stone  steps  are  fixtures,  756. 

covered  by  mortgage,  137-139. 

FORECLOSURE. 

(general  subject,  632-6343.) 

advertisement  (see  Advertisement.) 

against  riparian  owner,  819. 

assignee  of  mortgagee  who  guaranteed  overdue  mortgage  may  be  com- 
pelled to  foreclose,  634. 

bill,  amendment  of  formal  defect,  712,  718. 

bill,  insufficient  averments,  713,  716. 

bill,  what  only  it  needs  to  show,  711,  714,  715,  717. 

bondholders  may  foreclose  although  mortgage  security  is  to  a  trustee, 
686. 

bondholder  foreclosing  without  appointment  of  new  trustee,  688. 

by  executors,  title  vesting  in  heir-at-law,  132. 

cestui  que  trustent,  when  to  be  made  parties,  685. 

collateral  attack  on  proceedings,  708. 

collateral  security  taken  does  not  suspend  remedy,  805: 

collusive  foreclosure,  relief  given,  634a. 

conflict  between  bond  and  mortgage  as  to  time  for  redemption,  656. 

costs  under  general  rule  to  be  paid  by  mortgagor,  630. 

court  supervision  not  to  be  barred  by  mortgage  clause,  427. 

cross-bill  for  specific  performance  of  covenant  for  future  assurances* 

793. 
cutting  timber  by  mortgagee,  effect  in  master's  report,  640. 

decree  (see  Decree). 

defendant  may  enforce  his  claim  although  complainant's  suit  is  set- 
tled, 847. 

demurrer  to  bill,  728,  729. 

denial  of  truth  of  answer,  115. 

dismissal  of  bill  when  money  not  advanced  under  arrangement  of 
mortgage,  845. 

effect  in  mechanics*  lien  claim,  filed  after  foreclosure  begun,  675. 

equitable  defense  only  permitted,  846. 

evidence  as  to  judgments  to  be  certified  by  master,  626. 

execution  (see  Execution). 

first  required  by  legislative  act,  which  postpones  obligee's  remedy  on 
bond,  unconstitutional,  53. 

foreclosure  to  precede  suit  on  bond,  796. 

interest  past  due,  but  principal  not  due,  655. 

intervention  of  parties  interested  after  bill  filed,  701. 

laches,  instances  of  laches  and  non-laches,  665,  66i5. 

limitation  act  as  bar,  667. 

loan  association  mortgage,  foreclosing  without  rebate,  644. 

mortgage  collateral  only,  amount  of  decree,  637. 

mortgage  to  secure  firm  and  individual  debts,  639. 

mortgage  to  secure  promissory  notes,  how  payable.  638. 

mortgagor  declared  bankrupt  pending  foreclosure,  his  position,  701a. 
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FORECLOSURE— Continued. 

parties  complainant,  bondholders  cannot  be  on  petition,  705. 

parties,  how  those  having  unrecorded  liens  may  be  made  such,  702,  703. 

parties,  proper,  696,  699. 

parties  to  include  holders  of  subsequent  encumbrances,  683. 

parties,  when  of  nature  of  bill  of  review,  684. 

parties  unnecessary,  697,  698,  700,  731. 

partition,  verbal,  not  usually  to  affect  foreclosure,  664. 

pending,  condemnation  proceedings,  96. 

prior  mortgagee  may  take  no  notice  of  suit  by  subsequent  mortgagee 
but  file  his  own  bill,  709,  794. 

purchase  by  mortgagee  who  agrees  to.  convey  to  mortgagor,  no  time 
of  payment  specified,  356. 

purchase  by  trustee  as  trustee,  503. 

receiver  as  party,  706,  707. 

reducing  mortgagee's  demand  because  of  broken  encumbrances,  636. 

reduction  of  mortgagee's  demand  when  covenant  broken,  725. 

retention  of  bill  to  permit  of  joint  release  of  husband  and  wife,  844. 

rights  of  encumbrancers  not  made  parties  unaffected  by  decree,  691. 

secondary  mortgagee  cannot  recover  amount  of  prior  mortgage  unless 
he  has  paid  it  off,  804. 

staying  suit  until  release  from  judgment  liens,  649. 

strict  apportionment  of  purchase-money,  792. 

strict  foreclosure  defined,  633. 

subsequent  to  condemnation,  97. 

surplus  moneys  (se^  under  Sale  of  Lands). 

title  bound  by  trust  in  hands  of  purchasers  with  notice,  510. 

titles  hostile  not  to  be  litigated  in  foreclosure  suit,  660. 

trustee  cannot  purchase  for  himself  at  his  own  sale,  490. 

trustee  foreclosing  may  be  supervised  by  court  regardless  of  clause  in 
mortgage,  427. 

trustee  in  mortgage  is  succeeded,  at  death,  by  personal  representa- 
tives, who  are  necessary  parties  to  foreclosure  bill,  687. 

trustee  refusing  to  file  bill  made  defendant,  704. 

verbal  promise  to  extend  payment  may  be  defense  to  foreclosure,  594. 

waiver  of  default  in  interest  by  mortgagee  is  not  waiver  of  covenant 
as  to  taxes,  848. 

waiver  of  default  in  interest  not  to  preclude  foreclosure  on  other  de- 
faults, 657. 

what  bill  need  not  define,  558. 

when  mortgage  may  be  foreclosed,  632. 

(see  Sale  of  Lands;   Limitation  of  Action.) 

FORGERY. 

forged  assignment  does  not  affect  title  of  owner,  iia. 

FRAUD. 

(general  subject,  141-165.) 

acknowledgment,  misleading  acknowledgor,  165. 

assignment  with  knowledge  of  fraud,  618. 

hindering  and  delaying  creditors,  when  mortgage  void  and  how  healed, 

141. 
cancelling  mortgage,  after  possession,  by  false  representation,  10. 
deception  working  no  injury  not  redressable,  exception,  162. 
defense  of,  to  be  interposed  by  answer,  739. 
fraud  doer  helpless  in  court,  159. 
fraudulent  concealment  of  mortgage,  396. 
fraudulent  grantee  in  deed  giving  mortgage  for  value,  164. 
fraudulent  grantee  mortgaging  land  fraudulently  conveyed,  381. 
fraudulent  promises  of  one's  agent,  598. 
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FRAUD— Continued. 

grantee-creditor  not  knowing  of  fraud  not  to  be  deprived  of  his  mort- 
gage, 150. 

grantee  giving  back  to  fraudulent  grantor  trust  fund  mortgage,  148. 

in  acreage,  597. 

in  not  giving  perfect  title,  597. 

in  outstripping  another  creditor,  149. 

mortgage  used  by  assignee  for  another  purpose  than  intended  by 
mortgagor,  10. 

mortgagor's  fraudulent  removal  of  timber,  deficiency,  6i6a. 

not  to  vitiate  honest  security,  304a. 

presumption  of  burden  of  proof,  143. 

promptness  in  setting  up  fraud  necessary,  670.  I 

recovery  without  return  of  consideration,  151.  ^ 

release  of  fraud  inoperative,  410. 

sale  of  premises  on  foreclosure,  rescission,  266. 

services  by  members  of  family  to  each  other  without  express  contract 
for  payment,  not  basis  of  mortgage,  154. 

voiding  mortgage  even  as  security  for  real  debt,  152. 

withholding  mortgage  from  record,  156,  160. 

FUTURE  ADVANCEMENTS, 
(general  subject,  166- 171.) 

GAMING. 

securities  for,  void  by  statute,  56. 

GUARANTY. 

(general  subject,  172-178.) 
alteration  in  instrument  construction,  173. 
extension  of  principal's  time  of  payment,  172. 
of  bond  does  not  create  mortgage  lien,  175. 

HUSBAND  AND  WIFE. 

delivery  of  mortgage,  title,  73. 

demanding  account  for  mortgages  of  deceased  wife,  133. 
non-execution  of  mortgage  by  wife,  effect  in  case  stated,  331. 
payment  by  husband  of  mortgage  on  wife's  lands  and  its  cancellation 
estops  reinstatement  of  lien,  119. 

INDEBTEDNESS. 

(general  subject,  635-645.) 

INFANCY.  1^ 

(general  subject,  179-180.) 
infant's  mortgage  invalid,  179. 
obligation  to  minor  by  stranger  to  bond ;   also  to  adult,  6i6e. 

INJUNCTION. 

(general  subject,  646-653.) 

grounds  for  dissolution  under  cases  stated,  652. 

reviving  and  continuing  in  cases  stated,  653. 

sheriff  enjoined  to  deliver  deed  with  misdescription,  646. 

waste,  ground  for  injunction,  650. 

INSOLVENCY. 

release  by  insolvent  of  covenant  of  indemnity  against  his  liability  for 
mortgage  debt,  163. 
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INSURANCE. 

•  (general  subject,  i84-i94a.) 
as  owner,  company's  claim  to  subrogation,  194. 
clause,  amount  recoverable,  185. 
company's  duty  to  second  mortgagee,  189. 
company's  liability  to  mortgagor  and  to  mortgagee,  194a. 
condition  amounting  to  warranty,  187. 
effect  of  standard  mortgage  clause,  186. 
insurable  interest  of  mortgagee  in  property  covered,  184. 
mortgagee  claiming  equitable  title  to  policy,  193,  194a. 
mortgagor's  legal  right,  185. 

policy  to  become  void  on  sale  of  property,  effect  in  case  stated,  822. 
standard  policy  clause,  subrogation,  188. 
transfers  and  interest  of  mortgage  holders,  190. 
when  mortgagor  has  and  has  not  interest  in  policy,  192. 

INTEREST. 

(general  subject,  654-659b.) 

compound  interest  not  allowed,  6S9b. 

defaulting,  but  principal  not  due,  635. 

extending  time  of  payment  in  case  stated,  658. 

foreclosure  when  interest  past  due,  although  principal  not  due,  655. 

money  held  subject  to  mortgagor's  call  bears  interest  at  once,  539. 

provisions  respecting  to  be  enforced,  654. 

INTERSTATE  COMMERCE. 

judgment  by  interstate  railroad  for  siding  without  priority  over  mort- 
gage, 328a. 

INVERSE  ORDER. 

(general  subject,  195-200.) 

INVESTMENTS, 
by  trustees,  501. 

JUDGMENT. 

effect  of  sale  und«r  mortgage  by  deceased  ancestor,  on  judgment 
against  his  heir,  321. 

if  prior  lien  to  mortgage,  sale  gives  purchaser  precedence  to  mort- 
gagee, 320. 

priority,  not  over  mortgage  known  to  be  executed,  325. 

priority  over  subsequent  mortgage,  360. 

release  of  prior  judgment  to  give  mortgagee  first  place.  322. 

JURISDICTION. 

(general  subject,  660-664.) 

LACHES. 

(general  subject,  665-666.) 

LEASEHOLD. 

(general  subject,  203,  204.) 
mortgage  of,  may  be  recorded,  203. 

LEX  LOCI  CONTRACTUS, 
(general  subject,  205.) 

LIENS. 

(general  subject,  673-681.) 
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LIMITATION  OF  ACTION, 
(general  subject,  667-672.) 

legal  remedy  being  barred,  equitable  is  also  barred,  807a. 
presumption  of  payment,  668. 
presumption  of  payment  after  20  years,  730. 
statute  as  bar,  667,  667a. 
to  deficiency  suit,  799. 
to  suit  on  mortgage  bond,  613. 
stay  of  running  of  statute,  669. 
waiver  by  mortgagee  after  expiration  of  statute,  672. 

.LIS  PENDENS. 

(general  subject,  211,  212.) 

constructive  notice,  212. 

notice,  and  diligence  after  filing,  211. 

LOST  INSTRUMENT. 

burden  of  proof  to  establish,  627. 
decree  establishing,  395. 

LUNATIC. 

collusive  decree  in  case  of,  585. 
contract  of  lunatic  sustained,  181. 

MARRIED  WOMAN. 

(general  subject,  213-221.) 

assignment  by  married  women  und«r  recent  statute,  217. 

contract  to  purchase-money  under  New  York  law,  221. 

execution  of  mortgage  without  husband  joining,  213-215. 

mechanics'  lien,  dissent  filed,  238. 

mistake  by,  reformation  allowed,  274. 

mortgage  by,  to  secure  husband's  debt,  218. 

mortgage  by  husband  to  secure  wife  for  loan,  43. 

mortgage  by  when  no  personal  benefit,  218. 

resultant  trust  where  wife's  money  improves  jointly-owned  property^ 

220. 
rights  when  holding  separate  estate  under  anti-nuptial  agreement,  214- 
subrogation  to  interest  of  debtor  in  mortgage,  refused  in  case  stated^ 

445- 
suretyship  of,  general  principles,  219, 

MARSHALLING  ASSETS, 
(general  subject,  222-236.) 
building  loan  shares  as  security,  230. 
general  principles  stated,  222,  226,  228. 

if  no  notice  of  right  to  marshall,  subsequent  mortgagee  may  enforce 
his  mortgage,  224.  » 

judgment  creditors*  right  to  marshall  securities  of  debtor-mortgagor 

of  conveyance  contract,  227. 
misdescription  of  lot,  rectification,  etc.,  231. 
not  to  be  enforced  when  injurious  to  third  party,  223. 
second  mortgagee's  rights,  where  first  mortgagee  has  ample  collateral 

security,  234. 
transfer  of  corporate  shares  (collateral  to  mortgage)  in  blank  instead 

of  marshalling,  229. 
where  it  will  apply,  674. 

MASTER  IN  CHANCER*. 

erroneous  report  on  foreclosure,  590. 
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l^ECHANICS*  LIEN. 

(general  subject,  237-2543.) 

apportioning  claims  on  separate  buildings  and  designating  amounts, 

245. 
change  of  ownership  as  affecting,  240. 

consent  to  building  by  another  than  owner,  242. 

estoppel,  after  decree  of  foreclosure  and  money  brought  into  court, 

253. 
fixtures  to  buildings,  242,  251. 
hours  of  work  to  start  claim  may  be  few,  249. 
liens  under  statute  are  concurrent,  252. 
married  woman's  dissent,  238. 
materials  furnished  but  not  used,  248. 
materials  furnished  by  owner-mortgagor,  246. 
mortgagee's  rights  when  without  notice  of  repairs,  241. 
motives  of  mortgagor  cannot  affect  bona  fide  lien  claims,  239. 
priority  between  mortgage  and  lien  claims,  250,  254a. 
purchase-money  mortgage,  preference  over  lien,  237. 
release  of  other  lands  in  mortgage  beneficial  to  lien  holder,  243. 
sale  under,  by  sheriff,  title  of  purchaser,  247. 
subrogation,  244. 
waiver  or  release  of  lien,  254. 
when  title  under  foreclosure  is  held  free  from  mechanics*  lien,  750. 

MERGER. 

(general  subject,  255-262.) 

defined,  260. 

devise  by  mortgagee,  who  subsequently  receives  conveyance,  258. 

matter  of  intention  unless  equities  involved,  255. 

mortgagee  taking  title  in  name  of  third  party,  257. 

of  vendor's  lien,  262. 

when  merger  not  effected,  261. 

MINING  STOCK. 

value  of,  as  basis  for  mortgage  not  to  affect  validity  of  mortgage,  161. 

MISJOINDER. 

of  causes  of  action,  720. 

MISTAKE. 

(general  subject,  263-276.) 

by  married  woman,  reformation  of  mortgage  allowed,  274. 

cancellation  of  mortgage  under  legal  misapprehension,  26S. 

chancellor's. mortgage,  269. 

conveyance  of  life  interest  instead  of  fee,  269. 

delivery  of  deed  before  payment  of  purchase-money,  276, 

in  description  of  location,  330. 

mutual  necessary  to  effect  reformation  of  agreement,  263. 

notice  of  prior  mortgage,  reformation,  269. 

of  fact,  vigilance  required,  264. 

of  law,  265. 

power  and  duty  of  court  to  correct,  747. 

security  given  more  than  intended,  271. 

sheriff's  description  or  official  record  erroneous,  267. 

(see  Reformation.) 

MORTGAGE. 

acceptance  abandons  right  of  action  for  debt,  51. 
accommodation  endorsers,  to  secure,  effect  of  payment  by  note,  348. 
accommodation  mortg'age,  money  paid  on  recoverabk,  8oi5. 
accommodation  of  corporation,  46. 
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MORTGAGE^Continued. 

acknowledgment,  misleading  acknowledgor,  165. 

acknowledgment,  wife  not  separately  examined,  291. 

administrator's  final  account  not  to  effect  lien,  117. 

adverse  possession  of   portions   of   mortgaged   property   for    twenty 

years,  206. 
after-acquired  property,  how  far  grasped  by  mortgage,  i. 
.    after-acquired  property,  on,  310,  336. 

after-acquired  property,  purchaser  with  notice,  la. 

agent's  knowledge  chargeable  upon  principal,  ^Z7' 

agent's  power  to  receive  payment,  116. 

agent's  receipts  of  principal  payments,  ratification,  393. 

alteration  after  delivery,  4. 

annuities  charging  land,  subsequent  mortgagee  affected,  335. 

antecedent  debt  of  bank,  766b. 

assignee   (see  Assignee). 

assignor  may  not  prove  against  his  assignee  payment  of  all  interest 

to  himself,  123. 
assumption  precludes  assailing  mortgage's  validity,  112. 
assumption  clause  shifting  burden  of  mortgage,  195. 
assumption  in  contract  conveying  real  estate,  19. 
assumption,  effect  as  to  guaranty  of  bond,  174. 
assumption,  liability  for  deficiency  on,  609-611. 
attachment  lien  i>ot  prior  to  unrecorded  mortgage,  207. 
attachment  not  precedent  to  executed  but  recorded  mortgage,  z^- 
authority  to  receive  principal  and  interest  inferred  from  possession  of 

papers,  354. 
bona  fide  purchaser  of  mortgage  for  value,  42. 
beneficiaries  under  will  cannot  exclude  valid  mortgage,  375. 
bill  of  sale  as,  64. 

blank  execution  and  subsequent  filling  in,  208. 
building  and  loan  mortgagor,  duty  to  pay  debt,  363. 
building  and  loan,  no  requirement  to  see  to  application  of  moneys  ad- 
vanced, 171. 
by  lunatic,  when  upheld,  181. 
by  prisoner  to  secure  stolen  money,  95. 
by  threat  of  arrest  not  duress,  95. 
canal,  386. 

cancellation  (see  Cancellation), 
cancelled  mortgages,  latent  equity,  450. 
certificate  of  clerk  contrary  to  fact,  307. 
charitable  use,  provision  against  mortgaging  but  consent  annexed  to 

habendum,  499. 
chattel  (see  Chattel  Mortgage), 
claim  by  mortgagee  for  tenant's  loss  of  business,  98. 
concurrent,  effect  of  different  record  dates,  329, 
condition  broken,  32. 
conditional  payment,  349. 
conflict  of  laws  between  states,  33. 
consideration  (see  Consideration), 
contract  for  repurchase  and  not  defeasance,  63. 
contract  of  purchase,  interest  under  may  be  mortgaged,  388. 
conversion  of  into  absolute  deed,  65,  67. 
conveyance  by  mortgagee  in  trust  to  beneficiaries  voluntary  as  to 

creditors,  685. 
conveyance  with  contract  of  repurchase,  155. 
corporation's  financial  agent  as  mortgagee,  3. 
corporation's  power  to  mortgage  real  property,  383,  384. 
corporation  shares  collateral,  transfer  in  blank  instead  of  marshalling 

assets,  229. 
corporation,  right  to  mortgage  under  charter  terms,  513. 
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corporation,  ratification  of  mortgage  by  stockholders,  392. 

covenant  for  quiet  enjoyment,  no. 

covenant  free  from  encumbrances,  effect  of  broken,  55. 

covenant  specifying  lot  followed  by  covenant  mortgaging  all  prop- 
erty valid,  84. 

covering  chattels  annexed  to  freehold,  137-140. 

dated  subsequent  day  relates  back  to  date  of  deed,  71. 

decree  (see  Decree). 

debt  forgiven  by  parol,  209. 

dedication  of  lots  subject  to  mortgage  and  release,  411. 

deed  equivalent  to,  62,  63. 

deficiency  (see  Deficiency). 

delivery,  authority  implied  from  authorized  possession,  74. 

delivery,  essence  of,  73. 

deposited  with  third  party  under  promise  to  acknowledge,  78. 

description  applies  to  property  existing  at  date  of  deed,  81. 

description  erroneously  read  does  not  avoid  instrument,  83. 

description  erroneous  cured  by  reference  to  another  deed,  80. 

descriptions  erroneous  not  necessarily  fraud,  79. 

description  followed  by  general  reference  to  another  deed  does  not 
enlarge  mortgage,  82. 

description  of  "more  or  less,"  construction,  79. 

descriptions  repugnant,  inoperative  one  rejected,  86. 

devise  by  mortgagee,  who  subsequently  receives  conveyance,  258. 

discharge  by  clerk  without  searching  for  assignments,  91. 

discharge  by  creditor  releasing  debt  due  to  himself  which  mortgage 
secured,  399. 

discounted  paper,  641. 

doubts  as  to  amount  resolved  against  mortgagee,  58. 

dual  nature  of,  277. 

ejectment  against  lessee  having  lease  subsequent  to  mortgage,  204. 

ejectment  by  mortgagee,   374. 

enlargement  of  amount,  burden  of  proof  on  mortgagee,  57. 

equitable,  by  deposit  of  title  deeds,  104. 

equitable,  created  by  unsuccessful  attempt  to  make  a  valid  mort- 
gage,  103. 

equitable,  defined,  102. 

equitable,  for  precedent  debt  not  superior  to  valid  judgment,  326. 

equitable  owner  of  land  in  possession  may  mortgage,  391. 

equities  between  second  mortgage  holders  in  case  stated,  334. 

equity  of  redemption  satisfied  by  owner,  or  purchased  for  another, 
343a. 

estoppel   (see  Estoppel), 

evidence   (see  Evidence). 

exchange,  by  foreclosure,  for  new  mortgage,  effect,  418. 

exoneration  of  heir  from  mortgage  debt,  abolished,  366. 

extension  of  time  as  between  mortgagor  and  assignee  of  mortgagee, 

177. 
extension  of  time  of  payment,  36,  44,  346. 

false  recital  puts  mortgagee  on  notice,  59. 

family  services  and  loans,  mortgage  for,  ZT^ 

for  value  to  defraud  creditor,  when  good,  147. 

foreclosure  (see  Foreclosure).     . 

fraud  (see  Fraud). 

future  advances,  securing,  conveyance  operates  from  recording,  168. 

future  advances,  securing,  notice  required,  167. 

future  advances,  securing,  test.  166. 

gaming  being  unlawful,  securities  for  are  unenforceable,  56. 

guaranty,  alteration  in,  effect,  173. 

guaranty,  effect  of  extension  of  principal's  time  of  payment,  172. 

35 
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guaranty  of  bonds,  effect  as  to  by  assumption  of  mortgage,  174. 

guaranty  of  bond  does  not  create  mortgage  lien,  175. 

husband's,  to  secure  wife  for  loan,  43. 

identification  of  in  deed,  87. 

implied  promise  to  repay  loan,  66. 

improvement  of  property  does  not   revive   and  give  precedence  to 

paid-off  mortgage,  425. 
in  blank,  filled  in  after  recordation  and  after  conveyance  of  premises, 

302. 
indemnity  against  bond  and  mortgage  may  not  be  required  before 

payment,   345. 
indeninity  against  loss,  when  not  usurious,  519. 
inequitable  use  of  law  judgments  to  reverse  priorities,  236. 
infant's  invalid,  179. 
insurance  (see  Insurance), 
intention  of  parties  to  govern,  64. 
interest  allowed  by  way  of  "reimbursement,"  361a. 
interest,  presumption  of  satisfaction,  362. 
interest  when  unnamed  time  of  payment  or  rate,  333. 
judgment  bond  does  not  extinguish,  94. 
judgment-creditors'  rights  as  against  unregistered,  319. 
law  of  place  governs  construction,  205. 
leasehold  estate  mortgage  may  be  recorded,  203. 
legislature  cannot  mature  loan  before  contract  time,  361. 
liability  of  mortgagee  and  motgagor  for  agent's  acts,  iii. 
lien  by  first  mortgagee  in  favor  of  third  party  to  be  prior  to  second 

mortgagee,  455- 
life  estate,  beneficial  interest  in  may  be  mortgaged,  389. 
limitation  statute  (see  Limitation  of  Action), 
limited  to  specified  consideration,  57. 

loan  to  secure,  although  debt  barred  by  statute  of  limitation,  48a. 
loaning  money  to   another  to   invest  on  mortgage  gives  loaner  no 

claim  to  mortgage,  454. 
lost  mortgage  (see  Lost  Instrument), 
married  woman's,  execution  without  husband,  present  modification, 

213. 
marshalling  assets  (see  Marshalling  Assets), 
mere  record  does  not  constitute  a  writing  a  mortgage,  y6. 
merger   (see  Merger), 
misdescription,  rectification,  etc.,  231. 
mistake  (see  Mistake). 

mortgagee  accounting  for  rents  after  redemption,  420. 
mortgagee  following  funds,  6i6d. 

mortgagee  in  possession  entitled  to  rents  and  profits,  419. 
mortgagee  in  possession,  when  need  not  account  for  rents,  422. 
mortgagee  of  land  charged  with  annuities  takes  it  subject  thereto,  106. 
mortgagee  not  put  in  possession  by  tenant's  conditional  payment,  418a. 
mortgagee's    rights    as   against   tenant   of   mortgagor   on    subsequent 

lease,  416. 
mortgagee,  when  he  cannot  deny  title  of  mortgagor,  no. 
National  Bank  as  holder,  278. 

non-execution  by  wife  of  intervening  one  of  three  mortgagees,  331. 
notice,  modern  doctrine  of,  285a. 
notice,  mortgage  to  Chancellor  sufficient  to  put  one  on  guard  as  to 

foundation  orders,  294. 
notice  of  prior  mortgages  by  reference  in  bonds,  338. 
notice,  reference  in  mortgages  to  recorded  deeds  as  notice  to  mort-' 

gagee,  293. 
not  to  be  enforced,  indebtedness  secured  not  against  wife,  59. 
of  a  right  to  purchase  land,  776. 
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of  one's  interest  in  company  is  lien  only  on  such  interest,  85. 

open,  mortgagee  to  establish  amount  due,  170. 

option  to  declare  principal  due  when  interest  in  arrear,  358. 

oral  evidence  cannot  alter  a  mortgage,  619. 

owner  of  first  becoming  owner  of  equity  cannot  create  prior  lien, 
308. 

owners  of  equity  of  redemption  may  not  impair  rights  of  mortgagee 
by  acts  of  dedication,  61. 

parol  contract  to  execute  mortgage,  when  enforceable,  433. 

partial  payment  to  mortgagee,  repudiation  by  another  creditor,  365. 

partition  sale,  effect,  197. 

partner  mortgaging  firm  realty,  342. 

partner  mortgaging  wife's  estate  to  firm,  343. 

payment  by  deposit  of  money  unaccepted  by  creditor,  350. 

payment    made    to    thwart    mortgage,    reimbursement,    210. 

payment,  presumption  of  after  twenty  years,  353. 

payment,  presumption  of  and  equities  rebutting  same,  668. 

payment  to  defeat  mortgage  gives  no  equity  to  recover  same,  368. 

payment  to  mortgagee  without  knowledge  of  assignment,  409. 

payment  under  mistake  of  law   (see  Subrogation). 

payments,  appropriation  by  creditor,  357. 

payment  not  credited  on  first  mortgage  allowed  owner  of  second,  351. 

payments  with  mortgagor's  knowledge,  estoppel,  366a. 

penalty  in  bond  may  be  exceeded  in  mortgage  recovery,  367. 

possession  by  mortgagee,  compensation  for  care  of  estate,  373. 

possession  by  widow  and  heirs  of  mortgagor,  372a. 

possession,  mortgagor  may  not  oust  mortgagee  in  possession,  370. 

possession  of  homestead  by  widow  as  notice,  318. 

possession,  right  of,  when  payment  defaulted,  369. 

power  of  executor  to  mortgage  to  keep  up  property,  379. 

power  of  sale,  mortgage  of  interest  in  defeasible  fee,  380. 

power  of  sale  when  mortgage  debts  on  land,  378. 

power  to  mortgage  not  included  in  "to  dispose  of,"  385. 

power  to  mortgage  under  power  to  sell,  376. 

precedent  debt  secured  by,  41. 

preference  of  creditors  in  good  faith,  144. 

principles  governing  descriptions,  79. 

priorities  as  affected  by  execution,  328. 

priority  between  registered  and  unregistered  mortgages,  301. 

priority  conditionally  subordinated  to  Tease,  305. 

priority  of  bona  fide  mortgage  over  undocketed  personal  decree,  304. 

priority  of  corporation  mortgage  creditor  over  other  creditors,  309b. 

priority  of  debts  secured  as  affected  by  assignments,  309a. 

priority  of  mortgage  conveyance  when  contrary  to  intention,  306. 

priority  of  unrecorded  equitable  charge  over  subsequent  mortgage, 
303. 

privilege  to  buy,  when  not  mortgageable,  391a. 

proof  of  corporation  mortgage,  387. 

proving  debt  before  assignee  of  creditors  does  not  impair  security,  92. 

purchase  at  foreclosure  sale  for  benefit  of  another,  104a. 

purchase-money,  may  be  postponed  to  another  mortgage,  315,  316. 

purchase-money,  subsequent  mechanics'  lien,  237. 

purchase-money,  vendor's  lien,  311,  313. 

railroads,  interpretation  of  "track,"  89. 

railroad  mortgage  to  trustees  without  words  of  inheritance,  rectifica- 
tion, 821. 

recital  of  mortgage  in  conveyance  notice  to  subsequent  parties,  323. 

recital  of  mortgage  of  itself  creates  no  lien,  438a. 

reconveyance,  optional  agreement,  394. 

recording   (see  Recordation  and  Registration). 


548  INDEX. 

(Note. — References  are  to  sections.) 

MORTGAGE— Continued. 

record  amount  of  encumbrance  not  to  be  exceeded,  290. 

redemption  (see  Redemption). 

refusal  to  inquire  as  to  registration  equivalent  to  notice,  324. 

reinstatement  of  mortgage  paid  with  money  procured  by  felony,  with- 
out notice,  364. 

release   (see  Release). 

rent,  when  mortgagee  chargeable  with,  372. 

rents  applicable  to  payment  of  mortgage  by  tenant — ^mortgagee,  415. 

requisites  that  an  absolute  deed  be  taken  as  a  mortgage,  62. 

repledge,  with  consent  of  obligor,  424. 

replevin  of  fixture,  effect  in  case  stated,  426. 

rule  to  limit  creditors,  effect  in  deficiency  case,  614. 

sale  of  land  (see  Sale  of  Land). 

satisfaction  by  note,  bond,  etc.,  344. 

satisfaction  not  necessarily  to  be  in  money,  343b. 

satisfaction  where  mortgagee  in  possession,  421. 

searching  title,  reasonable  diligence,  329a. 

securing  "whatever  amount  of  indebtedness,"  construction,  169. 

separation  of  mortgage  from  debt,  408. 

set-off  (see  Set-Off) . 

settlement  of  litigated  suit  by  mortgage,  38. 

signed  in  blank  and  afterward  filled  in,  invalid,  77, 

specific  performance  (see  Specific  Performance). 

standard  mortgagee  clause  creates  independent  contract  of  insur- 
ance, 186. 

stock  values  for  which  mortgage  given  not  to  affect  its  validity,  161. 

"subject  to  mortgage,"  obligation  of  party  so  taking  property,  439, 
440. 

subrogation    (see  Subrogation). 

surrender,  for  personal  note  not  delivered  because  of  death,  397. 

surrender  of  old  and  acceptance  of  new,  without  notice  of  condemna- 
tion proceedings,  99. 

surrender  of  premises  by  tenant-mortgagee,  371. 

tax-pa)rment  reducing  principal,  347. 

taxes   (see  Taxes). 

tender  (see  Tender). 

to  bank,  defense  on  ground  that  bank  has  no  right  to  exist,  124. 

transactions  subsequent  not  to  affect,  158. 

transfer  by  order  of  court,  75. 

transfer  to  executors  of  mortgagor  not  a  satisfaction,  359. 

trover  against  executors  for  testator's  conversion  of  mortgage,  131. 

trust  (see  Trusts  and  Trustees). 

usury  (see  Usury). 

valid  when  made  by  corporation,  125. 

validity,  part  may  be  valid  and  part  invalid,  527. 

vendor's  lien,  purchase-money  mortgage,  311. 

vendor's  lien,  waiver,  312. 

waiver  of  one  default  does  not  extend  to  second  default,  807. 

waste  (see  Waste). 

what  can  be  mortgaged,  388-39ia. 

wife's  mortgage  to  secure  husband's  bond,  43. 

without  word  "heirs"  conveys  only  life  estate,  108. 

NATIONAL  BANK. 

as  mortgagee,  mortgage  valid  inter  partes,  278. 

NEGLTOENCE. 

liability  of  searcher  of  title,  178, 
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NOTICE. 

(general  subject,  279-338). 

PAROL  EVIDENCE. 

as  varying  terms  of  mortgage,  130. 

PARTIES. 

,  (general  subject,  682-709*.) 

husband  to  be  a  party  in  foreclosure  if  curtesy  to  be  cut  off,  746. 
strict  foreclosure,  unnecessary  parties,  731. 
to  foreclosure  include  holders  of  subsequent  encumbrances,  683. 

PARTNER. 

mortgaging  firm  realty,  342a. 
mortgaging  wife's  estate  to  firm,  343. 

PARTITION. 

(general  subject,  340-342). 
agreement  for  sale  free  of  encumbrance,  502. 
effect  of  sale  as  to  equities  in  lands,  197. 
heir  cannot  call  for  when  co-heirs  hold  mortgage,  126. 
one  heir  against  co-heirs  in  possession  of  mortgaged  interest,  341. 
release  of  obligor  on  bond  to  secure  mortgage  debt,  342. 
sale  of  infant's  interest  proceeds  invested  in  mortgage,  effect  of  in- 
fant's death,  180. 
when  property  cannot  be  partitioned  and  sold  free  of  mortgage  lien, 
340. 

PAYMENT. 

(general  subject,  343a-366a). 
how  claim  of  sustained,  624. 

PENALTY. 

in  bond  may  be  exceeded  in  mortgage  recovery,  2f>y. 

PLEADING. 

(general  subject,  710-739.) 

another  suit  defending  for  same  matter,  735. 

circuity  of  action,  application,  723. 

misjoinder  of  causes  of  action,  720. 

motion  to  strike  out  as  impertinent,  7^7. 

supplemental  plea  may  be  filed,  719. 

plea  for  conditional  credit  on  principal,  734. 

to  action  at  law  does  not  occasion  forfeiture  of  equity  relief,  741. 

POWERS. 

(general  subject,  375-386.) 

PROFITS. 

(general  subject,  415-423.) 

PROMISSORY  NOTE. 

endorsement  by  mortgagor  to  mortgagee,  effect  of  payment  on  mort- 
gage obligation,  176. 
mortgage  to  secure  limited  to  special  consideration,  57. 
when  not  to  be  included  in  foreclosure  of  mortgage  to  secure,  638. 

PROOF. 

of  corporation  mortgage,  387. 

PROPERTY. 

what  can  be  mortgaged,  388-391  a. 
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PURCHASER. 

(general  subject,  740-757«) 

QUIETING  TITLE. 

relief  by  directing  cancellation  of  mortgage,  31. 

RAILROAD. 

judgment  by  for  commercial  siding  without  priority  over  mortgage, 

328a. 
mortgages  of  franchises  and  real  estate  not  to  be  doubly  recorded, 

295. 

RATIFICATION. 

by  corporation,  392.  ^ 

RECEIVER. 

(general   subject,   758-766b.) 

appointed  by  complainant  himself,  760. 

appointment  is  for  benefit  of  parties  to  suit  and  not  of  strangers,  765. 

distribution  of  rents  by  receiver,  761. 

mortgagees  following  funds  in  hands  of  receiver,  766a. 

negligence  as  to  sale,  sale  set  aside,  766. 

power  of  to  lease  property,  763,  764. 

taxes,  disposition  of  funds  in  matter  of,  762. 

when  not  to  be  appointed,  759. 

when  to  be  appointed,  758. 

RECONVEYANCE. 

(general  subject,  394.) 

RECORDATION  AND  REGISTRATION. 

agreement  for  prior  record  may  not  be  agreement  to  postpone,  sqg. 

ambiguity  gives  notice,  289. 

assignment  not  recorded,  payment  to  mortgagee,  statute,  409. 

concurrent  mortgages,  effect  of   different  record  dates,  329. 

defeasance  unrecorded  to  delay  and  defraud  creditors,  72. 

defective,  effect,  283. 

effect  of  withholding  mortgage  from  record,  282. 

executors'  failure  to  record  mortgage,  500. 

failure  to  record  defeasance,  296. 

failure  to  record  sheriff's  deed  under  foreclosure  may  be  vital  laches, 

757. 
from  transcript,  297, 

judgment-creditors'  rights  as  against  ynregistered  mortgage,  319. 
mortgage  embracing  after-acquired  property,  la. 
notice,  actual  as  to  facts,  299. 

notice  of  mortgage  given  by  mortgagor  before  conveyance  to  him,  28a 
object  and  effect,  279,  280 

of  conveyance  subsequent  to  a  mortgage  not  recorded,  effect,  286. 
of  mortgage  but  not  of  title-deed,  284. 
of  mortgage  executed  in  blank,  287. 

of  purchase-money  mortgage  and  deed  simultaneously,  314. 
priority  between  registered  and  unregistered  mortgages,  301. 
railroad  mortgages  of  franchise  and   real   estate  not  to  be  doubly 

recorded,  295. 
"record"  and  "register"  interchangeable  terms,  93. 
ripht  of  way.  agreement  to  surrender  to  be  recorded,  298, 
withholding  from  to  delay  creditors,  160. 
written  defeasance  must  be  recorded,  70. 
wrong  place,  effect,  283. 
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REDEMPTION. 

(general  subject,  767-7819^.) 

absolute  deed  given  as  security  implies  right  to  redeem,  771. 

amount  properly  payable  to  redeem,  783. 

compulsoi^  redemption  under  the  statute,  781. 

consideration  for  equity  of  redemption  trifling;  effect,  789. 

fraud  may  prevent  such  relief,  777. 

life-tenant  as  encumbrancer,  portion  of  mortgage  debt  to  be  paid,  785. 

meaning  of  word  "redeem,"  63. 

mortgagor  may  not  deprive  himself  of  right  to  redeem,  767. 

of  bond  maturing  in  two  years,  with  option,  780. 

permitted  after  sheriff's  deed  passed  because  of  surprise  at  sale,  768. 

purchaser  at  sale  who  is  to  advance  money  for  redemption  holds  title 
as  mortgagee,  78pa. 

right  by  subsequent  encumbrancer,  770. 

right  of  innocent  minor  to  redeem,  777, 

right  of  second  mortgagee  when  subrogated  to  rights  of  first  mort- 
gagee. 778. 

right  of  senior  mortgagee  on  foreclosure  of  junior  mortgagee  is  to 
foreclose  not  to  redeem,  769. 

second  encumbrancer  may  not  call  on  first  to  redeem  second  mort- 
gage, 788. 

tenant  for  years  has  right  to  redeem,  775. 

imder  Acts  of  1880  and  1881,  789b,  800. 

word  "redeem"  defined,  474. 

REFORMATION. 

(general  subject,  263-276.) 

after  foreclosure,  notice  to  judgment  creditors,  272. 
ag^nst  married  woman,  274. 
by  cross-bill,  when  not  effective,  602. 
by  words  of  inheritance,  270. 
conveyance  of  life  interest  instead  of  fee,  269. 

intent  of  insolvent  company  to  give  preference  by  mortgage  to  cred- 
itors, 273. 
of  voluntary  instrument,  275. 
security  given  more  than  intended,  271. 
(see  Mistake.) 

REINSTATEMENT. 

(general  subject,  395-397) 

RELEASE. 

(general  subject,  398-414C.) 

actual  and  constructive  notice,  281. 

benefit  to  second  mortgagee  by  release  of  first  mortgage,  400. 

by  fraud  inoperative,  410. 

by  voluntary  promise,  398. 

construction,  412. 

of  covenant  of  grantee  to  assume  mortgage  debt,  402. 

credits  on  mortgage  for  value  of  parts  released,  407. 

does  not  grant  a  right  of  way,  404. 

in  favor  of  building  and  loan  association,  406. 

intended  to  cover  three  mortgages  but  actually  releasing  two,  126. 

not  compelled  by  notice  of  conveyance  and  improvements,  120. 

of  covenant  of  grantee  to  assume  mortgage  debt,  402. 

of  lots  from  mortgage  after  dedication  of  street,  411. 

of  lots  permitted  in  first  mortgage,  notice  to  second  mortgagee,  300. 

of  part  of  mortaged  premises,  application  of  payment,  413. 

of  part  of  premises  primarily  liable,  401. 

of  surety  of  mortgagor  not  given  by  collateral  bond,  403. 
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RELEASE— Continued. 

receipt  of  money  to  be  shown  before  release,  414b. 
reformation  denied,  405. 

under  covenant  running  with  the  land,  effectual  even  after  fore- 
closure begun,  414. 

RELIEF. 

(general  subject,  790-794.) 

REMEDY. 

(general  subject,  795-8o7a.) 

RENTS. 

(general  subject,  415-423.) 

purchaser  at  sale  without  right  to  rents  under  receiver's  lease,  748. 

REPLEDGE. 

(general  subject,  424,  425.) 

REPLEVIN. 

of  fixture  covered  by  mortgage,  effect  in  case  stated,  426. 

RESCISSION. 

(general  subject,  263,  266.) 

REVOCATION. 

of  assignment,  i8a 

RIPARIAN  LANDS. 

mortgage  by  owner,  right  of  preemption  and  reclamation,  2. 
grant  of  right,  when  not  defense  to  foreclosure  of  mortgage,  6oi. 

SALE  OF  LANDS. 

(general  subject,  8a&-823.) 

advertisement  (see  Advertisement) 

application  of  moneys  when  law  of  marshalling  assets  applies,  828. 

by  mortgagee  himself  subject  to  close  scrutiny,  382. 

confirmation  of  sales,  818. 

courts  control  over  sheriff  as  to  sale  and  deed,  812. 

directions  as  to  sale,  814. 

duty  of  adjournment,  811. 

election  to  take  lands,  sale  not  then  to  be  compelled,  820. 

in  inverse  order  of  alienation,  195,  196. 

in  inverse  order,  who  may  invoke  rule,  198. 

in  parcels,  rulings  respecting,  814. 

judgment  creditor  selling  land,  his  lien  on  it  ended  thereby,  839. 

loss  falls  on  buyer  of  equitable  interest  if  building  destroyed  after 
sale,  742. 

master's  notice  of  sale  "subject  to  legal  encumbrances,"  unnecessary, 
681. 

money  paid  complainant  and  not  applied  to  decree  to  be  recovered 
as  money  had  and  received,  840. 

mortgagee  buying  at  sale,  his  rights,  744. 

neglect  to  give  notice  of  appeal  from  order  for  sale  estops  mortgagor 
from  claiming  sale  invalid,  754. 

purchase  by  mortagor  who  failed  to  complete  purchase,  impounding 
of  his  ten  per  cent,  838. 

purchase  under  foreclosure  by  trustee  as  trustee,  503. 

purchaser  at  judicial  sale,  rights,  duty,  etc.,  740. 

purchaser  takes  title  with  existing  charges,  232. 

relief  from  bid  by  bidder,  816. 

repayment  of  money  to  purchaser  on  misrepresentation,  when  de- 
nied, 823. 
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SALE  OF  LANDS— Continued, 
report  and  deed  by  sheriff,  753. 

sale  must  be  with  regard  to  interest  of  mortgagor,  808. 
setting  sale  aside,  817. 

sheriff  not  to  alter  order  of  court  or  waive  rights  of  complainant,  774. 
stipulations  as  to  re-sale  when  purchaser  defaults,  816. 
supersedeas  to  stay,  651. 
surplus  moneys,  applicable  to  whole  secured  debts  after  payment  of 

foreclosed  first  mortgage,  841. 
surplus  moneys,  court  will  protect  widow's  third,  837. 
surplus  moneys,   decree  for  na  bar.  to  new  bill   against  joint  tort 

feasors,  826. 
surplus  moneys,  final  order  of  court  required  before  payment  over, 

842. 
surplus  moneys,  lien  claimants  who  have  not  filed  claims  may  assert 

rights,  833. 
surplus  moneys,  in  contest  all  possibly  concerned  to  be  made  parties, 

834. 
surplus  moneys,  interest  of  principal  debtor  to  be  charged  with  whole 

amount  of  mortgage,  835. 

surplus  moneys,  sheriff's  duty,  825. 

surplus  moneys,  payable  to  heir  after  administrator  of  intestate  mort- 
gagor is  satisfied,  843. 

surplus  moneys,  rights  of  vendee  in  preference  to  subsequent  creditors, 
832. 

surplus  moneys  stands  in  place  of  land  itself,  824. 

surplus  moneys,  master  should  summon  all  parties  in  suit  to  hear- 
ing fpr  distribution,  830. 

surplus  moneys,  to  be  applied  to  all  valid  liens,  836. 

surplus  moneys,  usury  may  be  set  up  under  petition  for,  829. 

surplus  moneys,  when  gross  sum  in  lieu  of  wife's. estate  may  be  paid 
to  her,  827. 

surprise,  expecting  adjournment;  redemption  permitted  after  sale, 
768. 

title  given  by  sheriff,  etc.,  742,  743. 

trustee  or  receiver  may  be  bidder,  745.  * 

under  foreclosure,  fraud  proved  rescission,  266. 

under  levy,  effect  after  mortgagor  had  conveyed  interest  to  mort- 
gagee, 259. 

when  some  lots  are  not  released,  200. 

SEARCH. 

liability  of  searcher  of  title  for  negligence,  178. 

SEARCHING  TITLE. 

reasonable  diligence  required,  329a. 

SET-OFF. 

equitable  allowances,  taxes,  assessments,  effect  of  shortage,  etc.,  593. 
just  set-offs  allowed  on  mortgage  debts,  591. 
unliquidated  damages  allowed  to  effectuate  justice,  592. 

SHERIFF. 

court's  control  over  as  to  sale  and  deed,  812. 
discretion  as  to  deposit  on  making  sale,  61 6b. 

SPECIFIC  PERFORMANCE, 
(general  subject,  428-438b.) 

careless  bid  on  foreclosure  not  enforceable  in  equity,  428. 
conveyance   to   mortgagor   after   decree   so   new   mortgage   may   be 
given,  437. 


554  INMX. 

(Note. — References  are  to  sections.) 

SPECIFIC  PERFORMANCE— Continued. 

covenant  for  further  assurances,  when  not  enforceable,  43Sb. 
doubtful  titles  not  enforceable,  429. 
enforcement  of  decree  of  specific  performance,  432. 
for  removal  of  mortgage  encumbrance,  435. 
jurisdiction  of  court  to  order  well  settled,  434. 
of  contract  of  sale  which  trustee  had  no  power  to  make,  43$. 
of  parol  contract  to  execute  mortgage,  433. 

purchase  under  foreclosure  by  executor  of  mortgagee,  deed  to  trans- 
fer, 438. 
right  to  relief  lost  by  delay,  430. 
title  sufficient  unencumbered  when  decree  is  given,  431. 
title  through  mortgage  without  words  of  inheritance,  429. 

SUBROGATION. 

(general  subject,  442-460.) 
•  application  of  proceeds  of  subsequent  to  previous  mortgage  does  not 
furnish  basis  for  subrogation,  459b. 
conventional  subrogation  is  based  on  express  agreement,  460. 
creditor  subrogated  to  right  of  vendor's  lien,  456. 
foreclosure  being  set  aside,  purchaser  may  have  equitable  subrogation, 

444- 

infant  heir  paying  interest  on  mortgage  subrogated  to  rights  of  mort- 
gagee, 459a. 

insurer  paying  mortgagee  after  forfeiture  of  loss  by  owner,  457. 

intention  in  paying  off  mortgage  being  a  benefaction  no  subrogation 
follows,  446. 

legal,  into  rights  of  creditor,  when  applicable,  442. 

married  woman  not  subrogated  to  interest  of  debtor  in  mortgage  in 
case  stated,  445. 

mechanics'  lien,  244. 

negligence  of  mortgagee's  attorney,  subrogation  in  case  stated,  459c. 

of  equitable  right,  to  be  superior  to  equitable  ownership,  455a. 

paying  mortgage  to  protect  life,  etc.,  estate,  448. 

paying  mortgage  under  misapprehension  of  law  as  to  ownership,  447. 

paying  prior  encumbrances  and  subrogation  thereto,  458. 

payment  by  owner  of  first  mortgage  and  consequent  subrogated  rights, 

452. 
surety  on  appeal  bond  paying  debt  hot  subrogated  to  mortgage  in 

case  stated,  459. 

surety  paying  deficiency  subrogated  to  rights  of  mortgagee,  443. 

where  mortgage  money  is  part  of  consideration,  453. 

SURETIES. 

liability  of  clerk's  sureties  for  wrongful  cancellation  of  mortgage,  31c 

SURPLUS  MONEYS. 

(general  subject,  824-843.) 
(see  under  Sale  of  Lands.) 

TAXES. 

(general   subject,  46i-477a.) 

building  and  loan  mortgage  not  deducted  from  real  estate  valuation, 

477a. 
charter  cases  of  tax  liens  against  mortgage  liens,  465. 
construction  of  Sec.  59  of  Tax  Act,  474. 
first  liens  on  real  property,  461. 
holding  mortgage  title  free  of  tax  lien,  463. 
mortgage  held  as  collateral  security  taxable,  467. 
mortgage  owned  by  resident  on  land  outside  of  State  taxable,  466. 
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TAXES— Continued  : 

mortgagee  in  possession  to  account  for  taxes  unpaid,  477. 
paying  same  to  save  mortgage  lien,  451. 
power  of  State  to  displace  prior  encumbrances,  462. 
purchasing  land  subject  to  encumbrances;    previously-acquired  tax 

title,  472. 
unpaid  taxes  cannot  be  added  to  amount  of  deficiency,  616. 
widow's  life  use  of  estate,  taxes  payable  out  of  whole  income,  495. 
widow's  mortgage  for  dower,  interest  taxable,  468. 

TAX  SALE. 

certificate  recorded  as  mortgage,  423. 

failure  by  purchaser  to  give  notice  of  sale  to  prior  mortgagee,  473. 
invalid ;   right  of  purchaser  to  be  reimbursed  outlays,  471. 
Martin  Act,  a  mere  lien  until  other  events  occur,  7&2. 
Martin  Act,  not  giving  title  against  mortgage  to  Sinking  Fund  Com- 
missioners, 464. 
mortgagee-purchasers  cannot  cut  off  equity  of  redemption,  475. 
purchaser  may  record  certificate  as  a  mortgage,  476. 
taxes  paid  to  save  mortgage  lien,  451. 

TENDER. 

(general  subject,  478-484.) 

after  day  of  payment,  effect,  478. 

conditional,  or  less  than  face  of  mortgage,  479. 

correct  sum  essential,  484. 

effects  as  to  costs  in  foreclosure,  786. 

error  in  decree  not  excuse  for  sheriff's  refusal  to  accept  tender,  483. 

failure  to  does  not  defeat  redemption,  481. 

kept  good  after  refusal  to  receive  it,  480. 

redemption  right  of  mortgagee  purchaseable  by  owner  of  fee,  469. 

request  to  assign  not  tender,  482. 

TITLE. 

hostile  titles  not  to  be  litigated  in  foreclosure  suit,  660. 
liability  of  searcher  for  negligence,  178. 
modes  of  practice  when  legal  title  is  put  in  issue,  779. 
(see  Quieting  Title.) 

TRIAL. 

(general  subject,  844-S47.) 

TROVER. 

action  against  executors  for  testator's  conversion  of  mortgage,  131. 

TRUSTS  AND  TRUSTEES, 
(general  subject,  485-5 lib.) 
agreement  to  buy  and  foreclose  mortgage  for  another's  benefit  makes 

party  trustee,  509. 
assignment  of  mortgage  by  trustee  and  misapplication  of  moneys,  491. 
assignment  of  mortgage  by  trustee  subject  to  equities  against  it,  489. 
assignment  of  mortgage  in  trust  for  infants,  487. 
cestui  que  trust,  duty  when  indebted  to  trustee,  488. 
cestuis  que  trust  not  made  parties  on  foreclosure,  effect,  772. 
confidential  adviser  becoming  trustee  of  his  confidant,  486. 
defenses  in  suits  by  trustees  same  as  suits  by  other  mortgagees,  511b. 
fraudulent  conveyance   by   debtor  taking  back   mortgage   to   secure 

trust  moneys,  508. 
investments  by  trustees,  501. 
mortgage  by  holder  in  resultant  trust,  498. 
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TRUSTS  AND  TRUSTEES-Continued. 

mortgage  by  guardian  to  sureties  creates  no  trust  for  minor,  494. 

mortgage  by  legatees  in  remainder,  511. 

mortgage  by  trustee  for  antecedent  debt,  496. 

mortgage  to  trustee  and  "his  successors"  instead  of  "his  heirs,**  49a 

notice  of  trust,  what  necessary  to  charge,  497. 

purchase  under  foreclosure  by  trustee  as  trustee,  503. 

sale  by  trustee  and  application  of  funds,  808. 

trust  of  mortgage  debt  may  be  created  verbally,  493. 

trustee  cannot  plead  statute  of  limitations,  511a. 

trustee  cannot  purchase  for  himself  at  his  own  sale,  490. 

trustee  failing  in  duty  must  make  Cestui  que  trust  whole,  505. 

trustee   of  corporate  mortgage,   liability  to  purchaser  of   corporate 

bond,  20. 
trustee  securing  himself  by  mortgage  in  breach  of  trust,  485a. 
when  purchaser  without  duty  to  see  to  application  of  trust   estate 
mortgage  money,  492. 

ULTRA  VIRES. 

(general  subject,  512-514.)  ' 

plea  of,  by  or  against  corporation  mortgage,  512. 

USURY. 

(general  subject,  5IS-54S.) 

assertion  of  sheriff  at  sale  when  not  effective  as  to  right  to  plead 

usury,  749. 
at  inception  of  mortgage,  forbids  accelerating  time  principal  becomes 

due,  545. 
building  and  loan  association  mortgage  not  usurious,  541. 
certificate  of  non-usury  by  mortgagor  on  assignment  of  mortgage, 

538. 
consideration  for  further  forbearance  tainted  with  usury,  530. 
corporation  cannot  set  up  defense  of  usury,  542. 
defense  of,  in  answer,  738. 
defined,  515. 

excess  of  interest  recoverable  in  common  count,  521. 
forbearance  on  overdue  mortgage  after  change 'in  usury  law,  526. 
gift  not  connected  with  loan  may  be  valid,  522. 
interest  payable  half-yearly  in  advance  not  usurious,  543. 
life  insurance  policy  condition  precedent  to  loan,  536. 
may  be  set  up  under  petition  for  surplus  moneys,  829. 
mortgage  as  indemnity  against  loss  not  usurious,  519. 
mortgage  may  be  part  valid  and  part  invalid,  527. 
mortgagor  may  pay  bonus  to  third  party  to  assume  mortgage,  523. 
nature  of  and  proof  in  defense  of  usury,  533. 
original  taint  ceases  on  intervention  of  new  consideration,  529. 
paying  agent  bonus  to  secure  loan,  524. 
paying  trustee  to  secure  loan  from  ward's  estate,  525. 
penalty,  deduction  of  excess  interest  paid,  518. 
plea  of  usury  when  mortgagee  assigns  mortgage  as  collateral  security, 

537. 
pleading  usury,  544. 

proof  must  be  clear,  516. 

purchasing  invalid  straw  mortgage  at  discount,  520. 

purgation  of  usury  by  first  mortgagee,  676. 

purging,  how,  when,  etc.,  528. 

rule  when  party  sets  up  usury  by  favor  of  court,  532. 
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WAGES. 

of  employes,  mortgagees  not  taking  possession  on  default  not  liable 
for,  506. 
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(general  subject,  848.) 

WASTE. 

(general  subject,  546-549-) 

by  mortgagee  not  in  possession  as  mortgagee,  547. 

by  mortgagee  or  mortgagor,  546-549,  6i6a. 

by  receiver  of  mortagor,  615. 

court  of  equity  will  ascertain  amount  whenever  it  has  jurisdiction 
of  a  cause,  791. 

damages  for  waste  recoverable  on  foreclosure,  662. 

ground  for  injunction,  650. 

liability  for  to  be  enforced  by  suit  at  law,  600. 

power  of  court  to  return  to  wasted  property  building  wrongfully  re- 
moved, 548. 

measure  of  damages  for,  549. 

restraining  mortgagor  after  sale  from  waste,  751. 
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